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Law  Library 
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EXTRACT   FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  ase  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  State  and  Federal  officers,  and  any  member  of  the  State 
Uar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco.  Each  book  or  other  item  so  borrowed  shall  be  returned  within 
five  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use,  or  of  unusual 
talue.  The  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
tensions of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Hooks  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  e.\- 
tenuating  circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
the  Librarj-  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
wluch  sliall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Librarj". 

Rule  ."la.  No  book  or  otlier  material  in  the  Librar>-  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the  book  or 
other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Librarj'. 
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In  the  Justice  Court  for  the  Territory  of  Alaska, 
Third  Division,  Anchorage  Precinct 

No.  10-297-C 

CITY  OF  ANCHORAGE,  a  Municipal  Corpora- 
tion, 

Plaintiff, 

vs. 

ALASKA  DAIRY  PRODUCTS  CORP., 

Defendant. 

COMPLAINT 

Comes  Now  the  City  of  Anchorage,  plaintiff 
herein,  and  for  cause  of  action  against  the  defend- 
ant, alleges  as  follows : 

I. 

Plaintiff  is  a  municipal  corporation  organized  and 
existing  by  virtue  of  the  laws  of  the  Territory  of 
Alaska  and  is  situated  in  the  Third  Judicial  Divi- 
sion thereof. 

II. 

Defendant  is  a  domestic  corporation  organized 
and  existing  by  virtue  of  the  laws  of  the  Territory 
of  Alaska. 

III. 

Plaintiff  alleges  that  on  the  18th  day  of  May,  1955, 
the  defendant,  Alaska  Dairy  Products  Corporation, 
entered  into  a  contract  with  the  City  of  Anchorage, 
a  copy  of  which  is  attached  and  incorporated  herein 
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as  if  fully  set  forth.  The  defendant  agreed  to  make 
an  annual  payment  to  the  City  of  Anchorage  in  lieu 
of  taxes  and  in  consideration  thereof  the  City  of 
Anchorage  allowed  the  defendant  corporation  to  con- 
nect to  the  existing  sewer  facilities. 

IV. 

Plaintiff  alleges  that  according  to  this  contract 
said  pajnment  in  lieu  of  taxes  to  be  paid  to  the  City 
was  to  be  equal  to  the  total  City  levy  less  the  School 
District  levy  included  therein,  and  the  payments 
should  be  made  when  City  property  taxes  are  due 
and  collected. 

V. 

Plaintiff  alleges  that  the  defendant  has  paid  to  the 
City,  Six  Hundred  Fifty  and  25/100  Dollars 
($650.25)  which  is  a  payment  in  lieu  of  real  prop- 
erty taxes. 

VI. 

Plaintiff  alleges  that  defendant's  personal  prop- 
erty has  an  assessed  value  of  Forty-Six  Thousand 
Dollars  ($46,000)  on  which  amount  the  personal 
property  taxes  due  the  City  would  be  in  the  amount 
of  Four  Hundred  Sixty  Dollars  ($460.00). 

VII. 
That  one-half  of  the  said  sum  of  Four  Hundred 
Sixty  Dollars  ($460.00)  became  due  and  payable  on 
or  before  the  15th  day  of  February,  1956,  and  that  if 
said  first  installment  was  not  paid  on  said  date  the 
entire  amount  of  tax  became  delinquent.  That  said 
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defendant  did  not  pay  the  first  one-half  thereof  by 
the  date  aforesaid,  and  that,  therefore,  the  entire 
amount  of  tax  became  delinquent  on  the  16th  day 
of  February,  1956. 

VIII. 
That  under  the  terms  of  said  contract,  defendant 
is  indebted  to  plaintiff  in  the  amount  of  Four  Hun- 
dred Sixty  Dollars  ($460.00). 

IX. 

That  plaintiff  has  made  demand  on  the  defendant 
that  the  above  amount  be  paid. 

X. 

Defendant  has  failed  to  pay  the  above  amount  as 
agreed  to  in  the  attached  contract. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  amount  of  Four  Hundred  Sixty 
Dollars  ($460.00)  ;  court  costs  incurred,  attorney's 
fees,  and  for  such  other  relief  as  to  the  court  may 
seem  equitable  in  the  premises. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  the  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed] :  Filed  Oct.  11,  1956,  U.  S.  Commis- 
soner. 
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EXHIBIT  A 

Agreement 
(Sewer  Oustide  City  Limits) 

This  Agreement,  made  and  entered  into  this  18th 
day  of  May,  1955,  by  and  between  the  City  of  An- 
chorage, a  municipal  corporation,  hereinafter  re- 
ferred to  as  the  ' '  City, ' '  and  Alaska  Dairy  Products 
Corporation,  hereinafter  referred  to  as  the  "Owner ' ' ; 

Witnesseth : 

1.  The  City  will  permit  the  owner  to  connect  the 
property  hereinafter  described  in  Paragraph  2  of 
this  agreement  to  the  City  sewer  system  under  the 
conditions  and  provisions  as  set  out  herein. 

2.  The  property,  which  the  owner  may  connect 
to  the  City  sewer  system,  is  described  as  follows: 

Lots  10,  11,  Block  14A,  East  Addition  to  the 
City  of  Anchorage. 

3.  The  owner  will  i)ay  the  City  One  Hundred 
Eighteen  and  46/100  Dollars  ($118.46)  as  a  hook-on 
fee.  In  addition  to  this  hook-on  fee,  the  owner  will 
make  annual  payments  in  lieu  of  taxes  to  the  City. 
Said  payments  in  lieu  of  taxes  to  be  equal  to  the 
total  City  levy,  less  the  School  District  levy  included 
therein.  The  payments,  as  provided  in  this  section, 
shall  be  due  when  the  City  property  taxes  are  due 
and  collected  in  the  same  manner. 

4.  The  owner  shall  install  and  maintain  the  sewer 
as  provided  in  this  agreement  at  his  own  expense, 
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and  the  City  under  no  circumstances  shall  be  liable 
for  any  debt  contracted  for  the  installation  and 
maintenance  of  the  sewer  lines. 

5.  The  City  reserves  the  right  to  inspect  the 
sewer  installed  as  set  forth  herein  at  all  times  and 
may  discontinue  the  rendering  of  said  services  upon 
failure  to  pay  the  amount  as  specified  in  Paragraph 
3,  or  upon  failure  to  perform  any  other  condition  as 
set  out  in  this  agreement. 

6.  The  owner  will  submit  plans  for  the  sewer  to 
the  City  Engineer  for  approval,  prior  to  the  installa- 
tion, and  shall  perform  all  work  in  installing  and 
maintaining  the  sewer  system  as  set  out  in  this 
agreement  according  to  the  specifications  required 
by  the  Engineer. 

7.  Payment,  as  set  out  in  this  agreement,  shall 
not  preclude  the  City  of  Anchorage  from  levying 
special  assessments  for  the  installation  and  main- 
tenance of  sewer  facilities,  and  owner  agrees  to  said 
assessment  as  though  the  facilities  herein  provided 
did  not  exist. 

8.  The  owner  will  secure  approval  from  the  Fair- 
view  Public  Utility  District  for  the  installation  of 
this  sewer,  before  any  work  is  commenced  under  the 
provisions  of  this  agreement. 

9.  The  covenants  and  conditions  herein  contained 
shall  be  binding  upon  the  owner,  his  transferees,  as- 
signees, and  successors  in  interests. 
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The  word  ''owner"  as  used  herein  includes  per- 
sons, firms  and  corporations,  both  plural  and  singu- 
lar. 

Dated  at  Anchorage,  Alaska,  the  day  and  year 
first  above  written. 

CITY  OF  ANCHORAGE, 

By  /s/  GEORGE  C.  SHANNON, 
City  Manager. 

ALASKA  DAIRY  PRODUCTS 
CORP., 

By  /s/  GEORGE  D.  JACKSON, 
Owner. 

Executed  in  the  presence  of: 

/s/  ELIZABETH  KERBY, 
/s/  ERNEST  P.  LaBATE. 


United  States  of  America, 
Third  Judicial  Division, 
Anchorage  Recording  Precinct, 
Territory  of  Alaska — ss. 

Before  me,  the  undersigned,  a  Notary  Public  in 
and  for  the  Territory  of  Alaska,  duly  commissioned, 
qualified,  and  sworn  as  such  Notary  Public,  this  day 
personally  appeared  George  C.  Shannon,  known  to 
me  personally  to  be  the  City  Manager  of  the  munici- 
pal corporation  that  executed  the  within  instrument, 
and  he  acknowledged  to  mo  that  the  said  instrument 
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was  the  voluntary  act  and  deed  of  the  said  munici- 
pal corporation,  and  that  his  act  of  executing  said 
instrument  on  behalf  of  said  municipal  corporation 
was  duly  authorized  by  ordinance/resolution  passed 
by  the  City  Council  of  said  municipal  corporation. 

Witness  my  hand  and  Notarial  Seal  this  18th  day 
of  May,  1955. 

[Seal]  ERNEST  P.  LaBATE, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires :  5/18/57. 


United  States  of  America, 
Third  Judicial  Division, 
Anchorage  Recording  Precinct, 
Territory  of  Alaska — ss. 

Before  the  undersigned,  a  Notary  Public  in  and 
for  the  Territory  of  Alaska,  duly  commissioned, 
qualified  and  sworn  as  such  Notary  Public,  this  day 
personally  appeared,  at  Anchorage,  Alaska,  George 
D.  Jackson,  each/  to  me  personally  known,  and 
known  to  me  to  be  the  person  described  in  and  who 
executed  the  above  instrument,  and  he/they  and  each 
of  them,  severally/  acknowledged  to  me  that  he/they 
and  each  of  them,  respectively/executed  said  instru- 
ment freely  and  voluntarily,  with  knowledge  of  its 
contents,  for  the  uses  and  purposes  therein  men- 
tioned. 
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Witness  my  hand  and  Notarial  Seal  this  18th  day 
of  May,  1955. 

/s/  ERNEST  P.  LaBATE, 

Notary  Public  in  and  for 
Alaska. 

My  commission  expires :  5/18/57. 

[Duplicate  agreement  attached.] 

[Endorsed] :  Filed  Dec.  10,  1956.  U.  S.  Commis- 
sioner. 


In  the  Justice  Court  for  the  Territory  of  Alaska, 
Third  Division,  Anchorage  Precinct 

No.  10-297C 

[Title  of  Cause.] 

ANSWER 

Comes  Now  the  defendant  and  answers  the  com- 
plaint of  plaintiff  herein  in  the  manner  following. 

I. 

Defendant  admits  the  allegations  set  forth  in  para- 
graphs I  to  V,  inclusive,  of  plaintiff's  complaint. 

II. 

With  respect  to  paragraph  VI  of  plaintiff's  com- 
plaint, defendant  admits  that  the  assessed  value  of 
its  personal  property  is  Forty-Six  Thousand  Dollars 
($46,000.00)  ;  however,  defendant  denies  that  it  owes 
any  money  whatsoever  to  the  City  of  Anchorage. 
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III. 

With  respect  to  paragraph  VII  of  plaintiff's  com- 
plaint, defendant  admits  that  the  allegations  con- 
tained therein  would  be  true  if  defendant,  in  fact, 
owed  the  City  of  Anchorage  any  money;  however, 
defendant  denies  that  it  owes  the  City  of  Anchorage 
any  money  whatsoever. 

IV. 

Defendant  denies  the  allegations  set  forth  in  para- 
graph VIII  of  plaintiff's  complaint. 

V. 

Defendant  admits  the  allegations  set  forth  in 
paragraph  IX  of  plaintiff's  complaint. 

VI. 

With  respect  to  paragraph  X  of  plaintiff's  com- 
plaint, defendant  admits  that  it  has  failed  to  pay 
plaintiff;  however,  defendant  denies  that  it  has 
agreed  to  pay  plaintiff. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  virtue  of  its  complaint  filed  herein  and 
that  defendant  be  awarded  judgment  against  plain- 
tiff for  its  costs  and  disbursements  herein,  including 
a  reasonable  attorney's  fee  and  for  such  other  relief 
as  the  court  may  deem  just  in  the  premises. 

/s/  JOHN  C.  DUNN. 

Receipt  of  copy  acknowledged. 

[Endorsed] :  Filed  Dec.  10,  1956.  U.  S.  Commis- 
sioner. 
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In  the  Justice  Court  for  the  Territory  of  Alaska, 
Third  Division,  Anchorage  Precinct 

No.  10-297C 
[Title  of  Cause.] 

STIPULATION 

Comes  now  the  plaintiff,  through  its  attorney,  L. 
Eugene  Williams,  and  the  defendant,  through  its  at- 
torney, John  C.  Dunn,  and  stipulate  and  agree  as 
follows : 

I. 

That,  attached  hereto  and  marked  Exhibit  A,  is  a 
true  copy  of  the  letter  written  by  defendant  and  de- 
livered to  plaintiff  and  that  said  letter  is  the  first 
written  evidence  of  the  negotiations  leading  up  to  the 
written  contract  which  is  in  dispute  herein. 

II. 

That,  attached  hereto  and  marked  Exhibit  B,  is  a 
true  copy  of  the  minutes  of  the  meeting  of  the  City 
Council  of  plaintiff  at  which  the  execution  of  said 
contract  was  authorized  and  that  said  minutes  ac- 
curately reflect  what  took  place  at  said  meeting  of 
the  City  Council. 

III. 

That  the  contract  attached  to  the  complaint  herein 
filed  as  Exhibit  A  is  a  true  copy  of  the  contract  exe- 
cuted by  plaintiff  and  defendant. 

IV. 

That  the  sewer  line  which  is  the  subject  of  said 
contract  has  been  installed  and  is  in  use. 
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V. 

That,  prior  to  the  execution  of  said  contract,  it 
was  mutually  agreed  between  plaintiff  and  defend- 
ant that  the  Lot  12  mentioned  in  said  letter  and 
minutes  of  April  26, 1955,  be  excluded  from  said  con- 
tract and  that  Lot  12  is  in  no  way  concerned  with 
the  matters  in  dispute  herein. 

VI. 

That,  except  for  the  amount  of  money  claimed  by 
plaintiff  to  be  owed  plaintiff  from  defendant,  the 
sole  question  to  be  decided  herein  is  whether  or  not 
the  word  ''property"  as  used  in  said  contract  means 
real  property  or  whether  it  means  real  and  personal 

property. 

VII. 

That  the  question  of  the  meaning  of  the  word 
"property"  may  be  decided  from  the  facts  as  stipu- 
lated herein  and  an  examination  of  Exhibits  A  and 
B  attached  hereto,  and  of  said  contract;  save  and 
except  that,  in  the  event  this  Court  rules  that  evi- 
dence is  admissible  as  to  the  intent  of  the  parties  as 
to  the  meaning  of  "property"  at  the  time  of  execu- 
tion of  said  contract,  plaintiff  may  call  George  Shan- 
non, the  City  Manager,  and  B.  W.  Boeke,  the  City 
Clerk,  to  prove  such  intent  of  plaintiff,  and  defend- 
ant may  call  George  Jackson,  president  of  defend- 
ant, to  prove  the  intent  of  defendant. 

VIII. 
That,  should  this  Court  decide  that  "property" 
means  real  property  alone,  judgment  may  be  ren- 
dered in  favor  of  defendant  as  prayed. 
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IX. 

That,  should  this  Court  decide  that  ''property'' 
means  real  and  personal  property,  there  will,  never- 
theless, remain  a  question  as  to  the  amount  of  money 
which  plaintiff  is  entitled  to  recover  and  that  this 
amount,  if  any,  will  be  determined  at  a  later  date, 
either  by  stipulation  of  the  parties  hereto  or  upon 
subsequent  proof  to  be  furnished  this  Court. 

Dated  at  Anchorage,  Alaska,  December  10,  1956. 

/s/  L.  EUGENE  WILLIAMS, 
Attorney  for  Plaintiff. 

/s/  JOHN  C.  DUNN, 

Attorney  for  Defendant. 


EXHIBIT  A 

Page  3 

April  26,  1955. 
Mr.  George  Shannon, 
City  Manager, 
City  of  Anchorage, 
Anchorage,  Alaska. 

Dear  Mr.  Shannon: 

We  request  permission  to  install  a  sewer  connec- 
tion from  our  dairy,  931  East  Sixth  Avenue,  to  the 
existing  sewer  line  on  Sixth  Avenue  between  Gam- 
bell  and  Fairbanks. 

We  understand  the  conditions  and  agree  to  the 
following : 
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1.  We  will  pay  in  lieu  of  taxes  a  sum  equal  each 
year,  we  are  connected  to  the  City  of  Anchorage 
sewer,  to  taxes  on  our  property  which  consist  of  Lots 
10,  11,  and  12  in  Block  14A  of  the  East  Addition. 

2.  We  will  install  and  maintain  the  above  sewer 
line  at  our  expense. 

3.  We  will  complete  the  Sixth  Avenue  portion  of 
the  sewer  line  within  the  city  hmits,  before,  and  in 
time,  to  not  hinder  the  paving  of  this  street. 

4.  We  agree  that  the  installation  of  this  sewer 
line  will  not  exempt  us  from  any  present  or  future 
sewer  assessment  or  improvement  district  of  the  City 
of  Anchorage  or  others. 

Plans  for  the  construction  of  this  sewer  line  have 
been  submitted,  by  us,  to  the  City  Engineer. 

Yours  very  truly, 

ALASKA  DAIRY  PRODUCTS 
CORP., 

GEORGE  D.  JACKSON. 
GDJ:jn 

EXHIBIT  B 
Page  4 

Minutes  of  the  Regular  Meeting  of  the  City  Council 
Held  on  April  26,  1955,  at  8:00  P.M. 

The  meeting  was  called  to  order  by  Mayor  Taylor 
and  the  following  councilmen  reported  present: 
Peterson,  White,  Engebreth,  A.  Anderson,  Davis. 
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Absent:  J.  Anderson.  City  officials  present:  Mana- 
ger, Attorney,  Chief  of  Police,  Building  Inspector, 
Telephone   Superintendent,    Comptroller,   Planning 

Director,  Clerk. 

*     *     * 

"The  City  Manager  read  a  letter  from  Mr.  George 
Jackson  representing  the  Alaska  Dairy  Products 
Corporation,  931  East  Sixth  Avenue,  requesting  per- 
mission to  install  a  sewer  connection  from  the  dairy, 
931  East  Sixth  Avenue,  to  the  existing  sewer  line  on 
Sixth  Avenue  between  Gambell  and  Fairbanks 
Streets,  and  agreeing  to  the  following :  1.  To  pay  in 
lieu  of  taxes  a  sum  equal  to  taxes  on  their  property, 
consisting  of  Lots  10, 11  and  12,  Block  14A,  East  Ad- 
dition, for  each  year  they  are  connected  to  the  City 
sewer.  2.  To  install  and  maintain  the  above  sewer 
line  at  their  own  expense.  3.  To  complete  the  Sixth 
Avenue  portion  of  the  sewer  line  within  the  City 
limits  before,  and  in  time,  not  to  hinder  the  })aving 
of  this  street.  4.  That  the  installation  of  this  sewer 
line  will  not  exem])t  them  from  any  present  or  fu- 
ture sewer  assessment  or  improvement  district  of 
the  City  of  Anchorage  or  others. 

' '  It  was  moved  by  White  and  seconded  by  A.  An- 
derson that  the  request  of  the  Alaska  Dairy  Prod- 
ucts Corporation,  to  install  a  sewer  connection  from 
their  plant  at  931  East  Sixth  Avenue  to  the  existing 
sewer  line  on  Sixth  Avenue  between  Gambell  and 
Fairbanks  Streets,  be  approved  under  the  conditions, 
Items  1,  2,  3,  and  4  outlined  above,  as  per  their  letter 
of  April  26,  1955.  All  voted  in  the  affirmative." 
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Certificate. 

I,  B.  W.  Boeke,  City  Clerk— Treas.  of  the  City  of 
Anchorage,  Alaska,  keeper  and  custodian  of  the  rec- 
ords of  said  city,  do  hereby  certify  that  the  following 
is  a  true,  full  and  correct  excerpt  of  the  Minutes  of 
the  City  Council  held  on  April  26, 1955. 

Witness  my  hand  and  the  seal  of  the  City  of  An- 
chorage, Alaska,  this  27th  day  of  August,  1956. 


B.  W.  BOEKE, 

City  Clerk-Treas. 


[Endorsed] :  Filed  Dec.  10,  1956.  U.  S.  Commis- 
sioner. 


In  the  Justice  Court  for  the  Territory  of  Alaska, 
Third  Division,  Anchorage  Precinct 

No.  10-297C 

[Title  of  Cause.] 

JUDGMENT 

This  Matter  came  before  the  Court  December  10, 
1956,  at  which  time  plaintiff  appeared  through  its 
Assistant  City  Attorney,  L.  Eugene  Williams,  and 
through  its  City  Manager  and  City  Clerk,  and  de- 
fendant appeared  through  its  attorney,  John  C. 
Dunn,  and  its  President ;  and  counsel  for  the  respec- 
tive parties  hereto  having  filed  herein  a  stipulation 
witli   respect  to   various   relevant   facts;   and   eacli 
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party  hereto  having  produced  witnesses  and  adduced 
testimony  in  support  of  their  respective  contentions; 
and  the  Court  being  fully  informed. 

Now,  Therefore,  it  is  hereby  ordered,  adjudged 
and  decreed  that  plaintiff  take  nothing  by  virtue  of 
its  complaint  filed  herein;  that  judgment  is  hereby 
entered  in  favor  of  defendant;  and  that  defendant 
recover  from  plaintiff  a  reasonable  attorney's  fee  of 
Sixty-Nine  and  no/100  Dollars  ($69.00). 

Done  in  Open  Court  at  Anchorage,  Alaska,  this 
2nd  day  of  Jan.,  1957. 

[Seal]        /s/  WARREN  C.  COLVER, 

Ex-Officio  Justice  of  the  Peace. 

Copy  received  and  approved  for  entry  January  2, 
1957. 

/s/  L.  EUGENE  WILLIAMS, 
Attorney  for  Plaintiff. 

1/2/57 — Oral  notice  of  appeal  given  this  date — 
(W.C.C.)  in  open  Court. 

[Endorsed] :  Filed  Jan.  2,  1957. 
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In  the  District  Court  for  the  District  of  Alaska 
Third  Division 

No.  A-13,001 

CITY  OF  ANCHORAGE,  a  Municipal  Corpora- 
tion, 

Plaintiff, 

vs. 

ALASKA  DAIRY  PRODUCTS  CORP., 

Defendant. 

MOTION  FOR  LEAVE  TO  FILE 
AMENDED  COMPLAINT 

Plaintiff  moves  the  court  for  leave  to  file  an 
amended  complaint,  a  copy  of  which  is  attached 
hereto. 

Plaintiff  on  or  about  the  11th  day  of  October, 
1956,  filed  a  complaint  in  the  Justice  Court  against 
Alaska  Dairy  Products  Corp.  Judgment  was  ob- 
tained by  the  defendant  and  said  cause  was  ap- 
pealed to  this  court.  The  Justice  Court  is  a  court  of 
limited  jurisdiction  and  the  remedy  of  declaratory 
judgment  which  is  available  under  the  Federal 
Rules  is  not  available  in  that  court  and  the  allow- 
ance of  an  amended  complaint  will  eliminate  the 
need  to  file  a  separate  action. 

The  Justice  Court  is  a  court  of  limited  jurisdic- 
tion and  the  equitable  remedy  of  reformation  was 
not   available,   and  the  facts  as  presented  in   the 
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amended  complaint  may  entitle  plaintiff  to  a  ref- 
ormation. 

Legislation  passed  by  the  1957  Legislature  raised 
a  further  question  which  was  not  litigated  in  the 
court  below. 

Subsequent  to  the  filing  of  this  complaint  and  the 
decision  therein  in  the  Justice  Court,  plaintiff  has 
had  trouble  with  certain  other  of  its  contracts, 
similar  in  nature  to  this  one,  and  the  duly  elected 
coimcil  of  the  City  of  Anchorage  is  desirous  of  put- 
ting to  rest  the  problems  concerned  with  the  serv- 
ices rendered  under  this  and  other  similar  contracts. 

Wherefore,  plaintiff  respectfully  prays  that  leave 
may  be  granted  to  file  an  amended  complaint  in  this 
cause  alleging  the  matters  of  fact  as  they  appear  in 
the  amended  complaint  hereto  attached. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  the  Plaintiff. 

Points  and  authority :  Rule  15A,  Federal  Rules  of 
Civil  Procedure. 


[Title  of  District  Court  and  Cause.] 

AMENDED   COMPLAINT   FOR   DECLARA- 
TORY JUDGMENT  AND  OTHER  RELIEF 

Comes  Now  the  City  of  Anchorage,  plaintiff 
herein,  and  for  first  claim  for  relief  against  the 
defendant  alleges  as  follows: 
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I. 

Plaintiff  is  a  municipal  corporation  organized 
and  existing  by  virtue  of  the  laws  of  the  Territory 
of  Alaska  and  is  situate  in  the  Third  Judicial  Divi- 
sion thereof. 

II. 

Defendant  is  a  domestic  corporation  organized 
and  existing  by  virtue  of  the  laws  of  the  Territory 
of  Alaska. 

III. 

Plaintiff  alleges  that  on  the  18th  day  of  May, 
1955,  the  defendant,  Alaska  Dairy  Products  Corpo- 
ration, entered  into  a  contract  with  the  City  of 
Anchorage,  a  copy  of  which  is  attached  and  incor- 
porated herein  as  if  fully  set  forth,  wherein  de- 
fendant agreed  to  make  an  annual  payment  to  the 
City  of  Anchorage  in  lieu  of  taxes  and,  in  consid- 
eration thereof,  the  City  of  Anchorage  allowed  the 
defendant  corporation  to  connect  to  the  existing 
sewer  facilities. 

IV. 

Plaintiff  alleges  that  according  to  this  contract, 
said  payment  in  lieu  of  taxes  to  be  paid  to  the  City, 
was  to  be  equal  to  the  total  City  levy  less  the  School 
District  levy  included  therein,  and  the  payments 
should  be  made  when  City  property  taxes  are  due 
and  collected. 

V. 

Plaintiff  is  now  and  was  at  all  times  material  to 
this  action  performing  under  the  terms  of  the  con- 
tract and  is  furnishing  sewer  facilities  to  the  de- 
fendant. 
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VI. 

Plaintiff  alleges  that  the  defendant  has  paid  to 
the  City,  Six  Hundred  Fifty  and  25/100  ($650.25) 
which  is  a  payment  in  lieu  of  real  property  taxes. 

VII. 
Plaintiff  alleges  that  defendant's  personal  prop- 
erty has  an  assessed  value  of  Forty-six  Thousand 
Dollars  ($46,000)  on  which  amount  the  personal 
property  taxes  due  the  City  would  be  in  the  amount 
of  Four  Hundred  Sixty  Dollars  ($460.00). 

VIII. 

That  under  the  terms  of  said  contract,  defendant 
is  indebted  to  plaintiff  in  the  amount  of  Four  Hun- 
dred Sixty  Dollars  ($460.00). 

IX. 

That  plaintiff  has  made  demand  on  the  defendant 
that  the  above  amount  be  paid. 

X. 

Defendant  has  failed  to  pay  the  above  amount 
as  agreed  to  in  the  attached  contract. 

Comes  Now  the  plaintiff  herein  and  for  second 
claim  for  relief  in  the  alternative  alleges: 


-    Plaintiff  realleges  paragraphs  I,  II,  III,  IV,  and 
V  of  the  first  claim  for  relief. 
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II. 

Prior  to  the  execution  of  said  agreement,  defend- 
ant had  agreed  and  understood  that  the  payment 
by  the  defendant  to  the  plaintiff  for  services  to  be 
rendered  would  be  equal  to  the  total  City  levy  in- 
cluding real  and  i^ersonal  property  taxes  which 
would  be  paid  by  the  defendant  were  he  located 
within  the  City  limits  of  Anchorage. 

III. 

That  by  mutual  mistake  of  the  plaintiff  and  the 
defendant  the  said  written  agreement  did  not  em- 
body the  actual  agreement  if  the  wording  in  Para- 
graph 3  of  the  contract  means  other  than  was  stated 
in  the  paragraph  preceding  this. 

IV. 

The  plaintiff  through  its  duly  authorized  agent, 
the  City  Manager,  acting  under  the  direction  of  the 
City  Council  executed  the  agreement  which  did  not 
embody  the  actual  agreement  as  hereinabove  alleged. 

V. 

Plaintiff's  City  Manager  followed  the  direction 
and  intent  of  the  Council  in  so  attempting  to  con- 
tract. 

Comes  Now  the  plaintiff  herein  and  for  third 
claim  for  relief  in  the  alternative  alleges: 

I. 

Plaintiff  herein  files  this  amended  Complaint  for 
Declaratory  Judgment  under  Federal  Declaratory 
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Judgment  Act,  28  USCA,  Section  2201,  against  the 
defendant,  Alaska  Dairy  Products  Corporation,  and 
avers  as  follows: 

II. 
Plaintiff  realleges  Paragraphs  I,  II,  III,  IV,  and 
V  of  first  claim  for  relief. 

III. 

An  actual  controversy  of  a  justiciable  nature  ex- 
ists between  plaintiff  and  defendant,  involving  their 
rights  and  liabilities  under  a  contract  entered  into 
between  them,  and  dependent  upon  the  construction 
of  their  contract,  which  controversy  may  be  deter- 
mined by  a  judgment  in  this  action,  without  other 
suits. 

IV. 

That  this  contract  was  entered  into  by  the  City 
Manager  with  authority  from  the  duly  elected  and 
qualified  council  during  the  year  1955. 

V. 

Plaintiff  alleges  that  the  furnishing  of  sewer  serv- 
ices by  the  City  of  Anchorage  is  performing  a  gov- 
ernmental function. 

VI. 

Plaintiff'  alleges  that  it  has  other  contracts  of 
similar  nature  and  the  determination  of  rights  and 
liabilities  of  this  contract  will  settle  questions  aris- 
ing under  these  other  contracts  and  avoid  the  neces- 
sity of  multiple  litigation. 
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VII. 

Plaintiff,  City  of  Anchorage,  through  its  present 
duly  elected  counsel,  has  expressed  a  desire  to  termi- 
nate these  contracts  as  being  burdensome  and  caus- 
ing financial  loss  which  is  not  to  the  best  interests 
of  the  City  of  Anchorage  and  therefore  not  in  the 
best  interests  of  the  citizens  of  the  City. 

VIII. 

Plaintiff,  City  of  Anchorage,  can  only  act  within 
the  limits  of  authority  delegated  it  by  the  Territory 
of  Alaska. 

IX. 

Plaintiff  alleges  that  the  furnishing  of  sewage 
facilities  to  persons  outside  the  city  limits  of 
Anchorage  may  have  been  outside  the  scope  of  the 
authority  delegated  to  the  City  and  contracts  made 
thereunder  may  be  void  or  voidable. 

Wherefore,  plaintiff  prays  that  it  may  have  judg- 
ment against  the  defendant  as  follows: 

1.  That  judgment  be  entered  against  the  defend- 
ant in  the  amount  of  Four  Hundred  and  Sixty  Dol- 
lars ($460.00)  plus  court  costs  and  attorney's 
fees,  or 

2.  That  by  decree  of  this  court,  the  hereinabove- 
mentioned  contract  of  May  18,  1955,  be  reformed  to 
conform  with  the  actual  agreement  of  the  parties, 
and 

3.  That  the  Court  declare  the  rights  and  duties 
of  said  contract  of  May  18,  1955,  and  the  controversy 
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stated   in  this   complaint   and   determine   the   fol- 
lowing : 

a.  Whether  or  not  the  City  of  Anchorage  had 
authority  to  enter  into  such  agreement. 

b.  If  the  City  had  no  authority  to  enter  into  such 
agreement,  determine  that  this  agreement  is  void  or 
voidable. 

c.  Declare  that  the  present  City  Council  is  not 
bound  by  a  contract  to  perform  governmental  func- 
tions made  by  a  previous  Council  and  therefore  may 
terminate  this  agreement  without  liability. 


L.  EUGENE  WILLIAMS, 
Attorney  for  the  Plaintiff. 


[Endorsed] :     Filed  June  6,  1957. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  OF  JUNE  14, 1957,  DENYING 
MOTION  TO  FILE  AMENDED  COM- 
PLAINT 

Now  at  this  time,  upon  the  Court's  motion: 

It  Is  Ordered  that  the  motion  to  file  amended 
complaint  in  the  above  cause  be  and  hereby  is  de- 
nied. 
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In  the  District  Court  for  the  District 
of  Alaska,  Third  Division 

No.  A-13,503 

CITY  OF  ANCHORAGE,  a  Municipal  Corpora- 
tion, 

Plaintiff, 

vs. 

ALASKA     DAIRY     PRODUCTS     CORPORA- 
TION, 

Defendant. 

COMPLAINT  FOR  DECLARATORY 
JUDGMENT  AND  OTHER  RELIEF 

Comes  Now  the  City  of  Anchorage,  plaintiff 
herein,  and  for  first  claim  for  relief  against  the 
defendant  alleges  as  follows : 

I. 

Plaintiff  herein  files  this  amended  Complaint  for 
Declaratory  Judgment  under  Federal  Declaratory 
Judgment  Act,  28  USCA,  Section  2201,  against  the 
defendant,  Alaska  Dairy  Products  Corporation,  and 
avers  as  follows : 

II. 

An  actual  controversy  of  a  justiciable  nature  ex- 
ists between  plaintiff  and  defendant,  involving  their 
rights  and  liabilities  under  a  contract  entered  into 
between  them,  and  dependent  upon  the  construction 
of  their  contract  and  dependent  upon  the  validitv 
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of  their  contract,  which  may  be  determined  by  a 
judgment  in  this  action,  without  other  suits. 

III. 

Plaintiff  is  a  municipal  corporation  organized  and 
existing  by  virtue  of  the  laws  of  the  Territory  of 
Alaska  and  is  situate  in  the  Third  Judicial  Division 
thereof. 

IV. 

Defendant  is  a  domestic  corporation  organized 
and  existing  by  virtue  of  the  laws  of  the  Territory 
of  Alaska. 

V. 

Plaintiff  alleges  that  on  the  18th  day  of  May, 
1955,  the  defendant,  Alaska  Dairy  Products  Cor- 
poration, entered  into  a  contract  with  the  City  of 
Anchorage,  a  copy  of  which  is  attached  and  incor- 
porated herein  as  if  fully  set  forth,  wherein  defend- 
ant agreed  to  make  an  annual  payment  to  the  City 
of  Anchorage  in  lieu  of  taxes  and,  in  consideration 
thereof,  the  City  of  Anchorage  allowed  the  defend- 
ant corporation  to  connect  to  the  existing  sewer 
facilities. 

VI. 

Plaintiff  is  now  and  was  at  all  times  material  to 
this  action  performing  under  the  terms  of  the  con- 
tract and  is  furnishing  sewer  facilities  to  the  de- 
fendant. 

VII. 

That  this  contract  was  entered  into  by  the  City 
Manager  with  authority  from  the  duly  elected  and 
(lualified  Council  during  the  year  1955. 
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VIII. 

Plaintiff  alleges  that  the  furnishing  of  sewer  serv- 
ices by  the  City  of  Anchorage  is  performing  a  gov- 
ernmental function. 

IX. 

Plaintiff  alleges  that  it  has  other  contracts  of 
similar  nature  and  the  determination  of  rights  and 
liabilities  of  this  contract  will  settle  questions  aris- 
ing under  these  other  contracts  and  avoid  the  neces- 
sity of  multiple  litigation. 

X. 

Plaintiff,  City  of  Anchorage,  through  its  present 
duly  elected  Council  has  expressed  a  desire  to  termi- 
nate this  contract  as  being  burdensome  and  causing 
financial  loss  which  is  not  to  the  best  interests  of  the 
citizens  of  the  City,  but  cannot  do  so  without  a  de- 
termination by  the  Court  of  its  right  to  do  so  with- 
out subjecting  the  City  to  possible  liability. 

XI. 

Plaintiff,  City  of  Anchorage  can  only  act  within 
the  limits  of  authority  delegated  it  by  the  Territory 
of  Alaska;  such  powers  are  found  generally  in 
16-1-35  ACLA  1949. 

XII. 

Plaintiff  alleges  that  the  furnishing  of  sewage 
facilities  to  persons  outside  the  city  limits  of 
Anchorage  was  outside  the  scope  of  the  authoritv 
delegated  to  the  City  and  contracts  made  thereunder 
were  void. 
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Comes  Now  the  plaintiff  herein  and  for  second 
claim  for  relief  alleges : 

I. 

Plaintiff  realleges  Paragraphs  III,  IV,  V,  and 
VI  of  the  first  claim  for  relief. 

II. 

Plaintiff  alleges  that,  according  to  this  contract, 
said  payment  in  lieu  of  taxes  to  be  paid  to  the  City, 
was  to  be  equal  to  the  total  City  levy  less  the  School 
District  levy  included  therein,  and  the  payments 
should  be  made  when  City  property  taxes  are  due 
and  collected. 

III. 

Prior  to  the  execution  of  said  agreement,  defend- 
ant had  agTeed  and  understood  that  the  payment  by 
the  defendant  to  the  plaintiff  for  services  to  be  ren- 
dered would  be  equal  to  the  total  City  levy  including 
real  and  personal  property  taxes  which  would  be 
paid  by  the  defendant  were  he  located  within  the 
City  limits  of  Anchorage. 

IV. 

That  by  mutual  mistake  of  the  plaintiff  and  the 
defendant  the  said  written  agreement  did  not  em- 
body the  actual  agreement  if  the  wording  in  Para- 
graph 3  of  the  contract  means  other  than  was  stated 
in  the  paragraph  preceding  this. 

V. 

The  plaintiff  through  its  duly  authorized  agent, 
the  City  Manager,  acting  under  the  direction  of  the 
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City  Council,  executed  the  agreement  which  did  not 
embody  the  actual  agreement  as  hereinabove  alleged. 

VI. 

Plaintiff's  City  Manager  followed  the  direction 
and  intent  of  the  Council  in  so  attempting  to  con- 
tract. 

Wherefore,  plaintiff  prays  that  it  may  have  judg- 
ment against  the  defendant  as  follows : 

1.  That  by  decree  of  this  court,  the  hereinabove- 
mentioned  contract  of  May  18,  1955,  be  reformed  to 
conform  with  the  actual  agreement  of  the  parties, 
and 

2.  That  the  Court  declare  the  rights  and  duties 
under  contract  of  May  18,  1955,  and  the  controversy 
stated  in  this  complaint  and  determine  the  follow- 
ing: 

a.  Whether  or  not  the  City  of  Anchorage  had 
authority  to  enter  into  such  agreement. 

b.  That  the  City  had  no  authority  to  enter  into 
such  agreement,  and,  therefore,  determine  that  this 
agreement  is  void. 

c.  Declare  that  the  present  City  Council  is  not 
bound  by  a  contract  to  perform  governmental  func- 
tions made  by  a  previous  Council  and,  therefore, 
may  terminate  this  agreement  without  liability. 

3.  For  Court  costs  incurred,  reasonable  attor- 
ney's fees,  and  for  such  other  and  further  reln^f  as 
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to  the  Court  seems  just  and  equitable  in  the  prem- 
ises. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  the  Plaintiff. 

[Agreement — see  pages   6  to  8   of  this  printed 
record.] 

[Endorsed] :     Filed  June  17,  1957. 


[Title  of  District  Court  and  Cause.] 

No.  13-503 

MOTION  TO  DISMISS 

Comes  Now  the  Defendant,  through  its  attorneys, 
Manders,  Butcher,  Dunn  &  Connolly,  and  moves 
the  Court  to  dismiss  the  above-entitled  action  for 
the  following  reasons : 

(a)  The  Complaint  filed  herein  fails  to  state  a 
claim  upon  which  relief  can  be  granted  plaintiff 
against  defendant ; 

(b)  All  matters  raised  by  the  Complaint  filed 
herein  have  already  been  decided  by  this  Court ; 

(c)  Plaintiff  is  barred  from  raising  the  matters 
complained  of  herein  by  virtue  of  res  adjudicata 
and  improper  joinder; 

(d)  The  Complaint  filed  herein  is  nothing  more 
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than  an  attempt  to  avoid  the  effect  of  a  previous 
order  of  this  Court. 

/s/  JOHN  C.  DUNN, 

Attorney  for  Defendant. 

Receipt  of  Copy  Acknowledged. 
[Endorsed]:     Filed  July  29,  1957. 


[Title  of  District  Court  and  Cause.] 

No.  13-503 

MEMORANDUM   SUPPORTING 
DEFENDANT'S  MOTION  TO  DISMISS 

*  *     * 

Plaintiff  has  waived  whatever  rights  it  may  have 
initially  had  to  seek  the  relief  requested  in  13-503  by 
virtue  of  having  filed  the  original  action  numbered 
10-297C  before  the  U.  S.  Commissioner  for  the 
Anchorage  Precinct  and  then  appealing  the  same  to 

this  Court  as  13-001. 

*  *     * 

Respectfully  submitted. 

/s/  JOHN  C.  DUNN,  of 

Attorneys  for  Defendant. 


Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  July  20,  1957. 
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[Title  of  District  Court  and  Cause.] 

No.  A-13,503 

MINUTE  ORDER  OF  SEPT.  5,  1957, 
RENDERING  ORAL  DECISION 

Before:  The  Honorable  J.  L.  McCarrey,  Jr., 
District  Judge. 

Now  at  this  time,  arguments  having  heretofore 
and  on  the  12th  day  of  August,  1957,  been  had  in  the 
above  cause,  and  the  Court  having  reserved  its  de- 
cision, 

Whereupon,  Court  now  renders  its  oral  decision, 
and  now  grants  motion  to  dismiss,  with  prejudice 
for  the  reason  a  declaratory  judgment  act  is  pro- 
cedural and  does  not  create  new  rights  upon  a 
cause  of  action  previously  decided.  Issues  decided 
in  initial  action  filed  by  a  party  are  conclusively 
determined  as  between  the  parties  imder  the  doc- 
trine of  res  judicata,  and  the  Court  directs  counsel 
for  movant  to  prepare  and  submit  written  order 
accordingly. 


[Title  of  District  Court  and  Cause.] 

No.  13-503 

MOTION  AND  JUDGMENT  OF  DISMISSAL 
WITH  PREJUDICE 

This  matter  came  before  the  Court  on  August  12, 
1957,  on  the  motion  of  Defendant,  through  its  at- 
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tomeys  Manders,  Butcher,  Dunn  &  Connolly;  at 
which  time  Defendant  appeared  through  his  said  at- 
torneys and  Plaintiff  through  its  Assistant  City 
Attorney  Mr.  L.  Eugene  Williams,  Esq.;  and,  at 
which  time  the  Court  heard  argument  and  examined 
authorities  advanced  and  presented  by  counsel  for 
all  parties  hereto,  and  being  fully  informed, 

Now,  therefore,  it  is  hereby  Ordered,  Adjudged 
and  Decreed  that  the  above-entitled  action  be,  and 
the  same  hereby  is,  dismissed  with  prejudice ;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
Defendant  is  granted  judgment  against  Plaintiff 
herein  for  his  costs  in  defending  this  action  which 
consists  of  an  attorney's  fee  which  is  hereby  as- 
sessed in  the  amount  of  $75.00. 

Done  in  Open  Court  at  Anchorage,  Alaska,  this 
12th  day  of  September,  1957. 

/s/  J.  L.  McCARREY,  JR., 

Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  and  entered  Sept.  12, 1957. 


[Title  of  District  Court  and  Cause.] 

No.  13,503 

OBJECTIONS  TO  PROPOSED  JUDGMENT 

Plaintiff  objects  to  Paragraph  2  of  the  proposed 
judgment  of  dismissal  for  the  reason  that  it  fails  to 
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set  out  the  reasoning  and  language  contained  in  the 
minute  order. 

Dated  at  Anchorage,  Alaska,  this  16th  day  of 
September,  1957. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  the  Plaintiff. 

9-17-57. 

Objection  is  overruled  since  the  reason  for  the 
court's  ruling  was  given  in  its  oral  opinion  and  a 
judgment  is  not  a  proper  document  to  incorporate 
findings  and  conclusions. 

/s/  J.  L.  McC. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  Sept.  16,  1957. 


[Title  of  District  Court  and  Cause.] 
No.  A-13,503 

NOTICE  OF  APPEAL 

To :  The  Clerk  of  the  District  Court,  Third  Division, 
District  of  Alaska: 

Sir: 

Notice  is  hereby  given  that  the  City  of  Anchor- 
age, plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  of  the  District  Court  for 


Alaska  Dairy  Products  Corp.  37 

the  Third  Division,  District  of  Alaska,  dismissing 
with  prejudice  as  prayed  for  by  Alaska  Dairy  Prod- 
ucts Corporation,  the  action  of  the  City  of  Anchor- 
age, which  action  was  dismissed  on  the  12th  day  of 
September,  1957. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  Plaintiff  City  of 
Anchorage. 


[Title  of  District  Court  and  Cause.] 

No.  A-13,503 

STATEMENT  OF  POINTS  RELIED  ON 

1.  The  court  erred  in  not  allowing  plaintiff  to 
amend  its  complaint  after  appeal  from  Justice  Court 
in  Cause  No.  13,001. 

2.  The  Justice  Court  is  a  court  of  limited  juris- 
diction and  its  jurisdiction  is  statutory. 

3.  Additional  relief  sought  by  plaintiff  in  Dis- 
trict Court  after  appeal  from  Justice  Court  where 
trial  is  de  novo  was  not  available  in  the  court  below. 

4.  The  Court  erred  in  gi'anting  defendant's  ^lo- 
tion to  Dismiss. 

5.  The  Court  erred  in  ruling  plaintiff's  claim  for 
relief  was  previously  determined  by  Justice  Court. 
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6.  The  Justice  Court  has  no  equitable  jurisdic- 
tion. 

7.  The  Justice  Court  had  no  jurisdiction  to  try 
an  action  for  declaratory  judgment. 

8.  The  pleadings  in  Justice  Court  did  not  plead 
a  claim  for  relief  in  the  nature  of  reformation, 

9.  The  pleadings  and  original  action  in  Justice 
Com-t  pleaded  no  claim  for  relief  under  the  Declara- 
tion Judgment  Act. 

10.  The  judgment  for  defendant  is  contrary  to 
law. 

/s/  L.  EUGENE  WILLIAMS, 

Attorney  for  the  Plaintiff. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  Oct.  3,  1957. 


[Title  of  District  Court  and  Cause.] 

No.  A-13,503 

CLERK'S  CERTIFICATE 
ORIGINAL  RECORD 

I,  Wm.  A.  Hilton,  Clerk  of  the  above-entitled 
court,  do  hereby  certify  that  pursuant  to  Rule  10  (1) 
of  the  Rules  of  the  United  States  Court  of  Appeals, 
Ninth  Circuit,  and  Rules  75  (g)  and  75  (o)  of  the 
Federal  Rules  of  Civil  Procedure  and  the  designa- 
tion of  counsel  for  the  plaintiff-appellant  and  coun- 
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sel  for  the  defendant-appellee,  I  am  transmitting 
herewith  the  Original  Papers  in  my  office  dealing 
with  the  above-entitled  action  or  proceeding. 

The  papers  herewith  transmitted  constitute  the 
record  on  appeal  to  the  United  States  Court  of  Ap- 
peals, Ninth  Circuit,  San  Francisco,  California, 
from  Judgment  of  Dismissal  filed  and  entered  in 
the  above-entitled  cause  by  the  above-entitled  court 
on  September  12,  1957. 

Dated  at  Anchorage,  Alaska,  this  5th  day  of  No- 
vember, 1957. 

[Seal]        /s/  WM.  A.  HILTON, 

Clerk. 


[Endorsed] :  No.  15788.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  City  of  Anchorage, 
a  Corporation,  Appellant,  vs.  Alaska  Dairy  Prod- 
ucts Corporation,  Appellee.  Transcript  of  Record. 
Appeal  from  the  District  Court  for  the  District  of 
Alaska,  Third  Division. 

Filed  November  7,  1957. 

Docketed  November  15,  1957. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

The  Appellant  herein  makes  the  following  state- 
ment of  points: 

1.  The  court  erred  in  not  allowing  appellant  to 
amend  its  complaint  after  appeal  from  Justice  Court 
in  Cause  No.  A-13,001. 

2.  The  Justice  Court  is  a  court  of  limited  juris- 
diction and  its  jurisdiction  is  statutory. 

3.  Additional  relief  sought  by  appellant  in  Dis- 
trict Court  after  appeal  from  Justice  Court  where 
trial  is  de  novo  was  not  available  in  the  court  below. 

4.  The  court  erred  in  granting  appellee 's  Motion 
to  Dismiss. 

5.  The  court  erred  in  ruling  appellant's  claim 
for  relief  was  previously  determined  by  Justice 
Court. 

6.  The  Justice  Court  has  no  equitable  jurisdic- 
tion. 

7.  The  Justice  Court  had  no  jurisdiction  to  try 
an  action  for  declaratory  judgment. 

8.  The  pleadings  in  Justice  Court  did  not  plead 
a  claim  for  relief  in  the  nature  of  reformation. 

9.  The  pleadings  and  original  action  in  Justice 
Court  pleaded  no  claim  for  relief  under  the  Declara- 
tion Judgment  Act. 
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10.     The  judgment  for  defendant  is  contrary  to 
law. 

/s/  JAMES  M.  FITZGERALD, 

/s/  L.  EUGENE  WILLIAMS, 

Attorneys  for  Appellant,  City 
of  Anchorage. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :    Piled  Nov.  15, 1957. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15788 

CITY  OF  ANCHORAGE,  a  Municipal  Corpora- 
tion, 

Appellant, 

vs. 

ALASKA     DAIRY     PRODUCTS     CORPORA- 
TION, 

Appellee. 

DESIGNATION  OF  RECORD 

Appellant,  City  of  Anchorage,  by  its  attorneys, 
hereby  designates  under  Rule  17  (6)  of  the  United 
States  Court  of  Appeals,  Ninth  Circuit,  and  Rule 
75  of  the  Federal  Rules  of  Civil  Procedure,  the  fo]- 
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lowing  to  constitute  the  transcript  of  record  on  ap- 
peal in  the  above-entitled  case : 

Name  of  Instrument  and  Date  Filed  or  Entered 

1.  Complaint  in  Cause  No.  A-13,001  as  origi- 
nally filed  in  Justice  Court  in  Cause  No.  10,297C 
and  exhibit  attached  to  Complaint,  October  11,  1956. 

2.  Answer  to  Cause  No.  A-13,001  as  originally 
filed  in  Justice  Court  in  Cause  No.  10,297C,  Decem- 
ber 10,  1956. 

3.  Judgment  entered  in  Justice  Court  appearing 
in  transcript  of  appeal  in  Cause  No.  A-13,001  with 
notation  of  oral  Notice  of  Appeal,  January  2,  1957. 

4.  Motion  for  Leave  to  File  Amended  Complaint 
and  Amended  Complaint  Accompanying  Motion, 
June  6,  1957. 

5.  Minute  Order  denying  leave  to  file  Amended 
Complaint,  June  14,  1957. 

6.  Complaint  in  Cause  No.  A-13,503,  June  17, 
1957. 

7.  Defendant's  Motion  to  Dismiss,  June  29,  1957. 

8.  Minute  Order  rendering  oral  decision  on  Mo- 
tion to  Dismiss,  September  5,  1957. 

9.  Defendant's  Motion  and  Judgment  of  Dis- 
missal With  Prejudice,  September  12,  1957. 

10.  Notice  of  Appeal,  October  7,  1957. 
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11.     Plaintiff's  (appellant)  Statement  of  Points, 
October  25,  1957. 

/s/  JAMES  M.  FITZGERALD, 

/s/  L.  EUGENE  WILLIAMS, 

Attorneys  for  Appellant,  City 
of  Anchorage. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  Nov.  15,  1957. 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION  OF  OBJECTION  TO  APPELLANT'S 
DESIGNATION  OF  RECORD  ON  APPEAL 

Comes  Now  the  Appellee,  through  its  attorney, 
John  C.  Dunn,  and  moves  the  court  to  delete  from 
the  record  on  appeal  herein  items  4  and  5  of  the 
Designation  of  Record  on  Appeal  heretofore  filed 
by  Appellant  in  the  above-entitled  court  and  cause. 

This  motion  is  made  under  Rule  15  of  the  above- 
entitled  court  and  is  supported  by  a  Memorandum 
filed  concurrently  herewith. 

/s/  JOHN  C.  DUNN, 

Attorney  for  Appellee. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  November  18,  1957. 
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[Title  of  Court  of  Appeals  and  Cause.] 

MEMORANDUM  SUPPORTING  APPELLEE'S 
MOTION  OF  OBJECTION  TO  APPEL- 
LANT'S DESIGNATION  OF  RECORD  ON 
APPEAL 

Items  4  and  5  of  Appellant's  Designation  of  Rec- 
ord on  Appeal  are  a  motion  for  leave  to  file  an 
amended  complaint,  the  proposed  complaint  as 
amended,  and  a  minute  order  denjdng  leave  to  file 
an  amended  complaint.  These  items  were  filed  in 
Civil  Action  13,001  in  the  District  Court  for  the 
Territory  of  Alaska,  Third  Division,  Anchorage, 
Alaska. 

This  appeal  and  the  sole  matter  before  this  court 
is  taken  in  Civil  Action  numbered  13,503  by  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Third  Divi- 
sion, Anchorage,  Alaska,  a  different  and  separate 
action  from  the  one  in  which  the  order  denying  leave 
to  file  an  amended  complaint  was  entered. 

This  court  has  repeatedly  held  that  only  final  or- 
ders are  appealable.  An  order  denying  leave  to  file 
an  amended  complaint  is  not  a  final  order,  and, 
hence,  not  a  proper  subject  of  appeal.  Should  the 
refusal  to  permit  the  filing  of  an  amended  com- 
plaint constitute  error,  such  would  be  a  point  to  be 
raised  on  appeal,  but  only  after  the  final  determina- 
tion of  the  case  in  which  amendment  of  the  com- 
plaint was  sought;  namely,  in  Civil  Action  13,001, 
and  not  the  action  in  which  this  appeal  is  taken. 
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The  sole  question  before  this  court  is  whether  or 
not  the  lower  court  erred  in  entering  in  judgment 
of  dismissal  in  Civil  Action  13,503. 

No  appeal  has  been  taken  in  13,001,  from  the 
order  denying  leave  to  file  an  amended  complaint  or 
otherwise;  and  the  time  of  appeal  has  elapsed  even 
if  such  an  order  were  final  and  the  proper  subject 
of  appeal.  The  minute  order  denying  leave  to  file 
an  amended  complaint  in  13,001  was  entered  June 
14,  1957. 

For  these  reasons,  Appellee  submits  that  said 
items  4  and  5  should  be  deleted  from  the  record  on 
this  appeal. 

/s/  JOHN  C.  DUNN, 

Attorney  for  Appellee. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  November  18,  1957. 
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No.  15,788 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


City  of  Anchorage,  a  mimicipal  cor- 
poration. 

Appellant, 

vs. 

Alaska  Dairy  Products  Corporation, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  taken  from  a  final  judgment  in 
favor  of  Appellee  and  entered  in  the  District  Court 
for  the  Territory  of  Alaska,  Third  Judicial  Division 
on  the  12th  day  of  September,  1957. 

The  District  Court  had  jurisdiction  by  virtue  of 
the  Act  of  June  6,  1900,  c.  786,  Section  431,  Stat.  322, 
as  amended,  48  USCA  Sec.  101.  The  United  States 
Court  of  Appeals  has  jurisdiction  of  said  appeal  by 
virtue  of  the  provisions  of  Section  1291  of  Title  28 
of  the  United  States  Code  (as  amended,  October  31, 
1951,  c.  655,  Sec.  48,  65  Stat.  726). 


STATEMENT  OF  THE  CASE. 

The  Appellant  filed  an  action  in  the  Justice  Court 
for  the  Anchorage  Precinct,  Third  Division,  Territory 
of  Alaska.  The  complaint  alleged  in  substance,  a 
contract  between  the  Alaska  Dairy  Products  and  the 
City  of  Anchorage  wherein  the  Alaska  Dairy  Prod- 
ucts agreed  to  make  a  payment  in  lieu  of  taxes  to  the 
City  of  Anchorage  in  return  for  the  City's  furnishing 
certain  sewer  service.  The  payment  to  be  made  by 
Alaska  Dairy  Products,  according  to  the  City  of 
Anchorage,  was  to  be  equal  to  the  total  tax  on  the 
Dairy's  real  and  personal  property.  Alaska  Dairy 
Products  filed  an  answer  admitting  certain  allegations 
but  denying  that  it  owed  the  City  of  Anchorage  any 
amount  of  money,  and  denying  it  agreed  to  pay  any 
amount  covering  personal  property.  A  copy  of  the 
contract  was  attached  to  the  complaint.  Thereafter, 
a  stipulation  was  entered  into  by  the  parties,  that 
the  sewer  line  was  installed  by  the  City  and  was  in 
use,  and  further  stipulated  for  purposes  of  the  suit 
in  the  Justice  Court  that  the  sole  question  to  be  de- 
termined was  whether  or  not  property,  as  used  in  the 
contract  meant  real  property,  or  real  property  and 
personal  property. 

Thereafter  on  January  2,  1957,  a  judgment  was 
entered  in  favor  of  the  Alaska  Dairy  Products.  Oral 
notice  of  appeal  was  given  by  the  City  of  Anchorage 
and  the  cause  was  now  before  the  District  Court  for 
the  Third  Division. 

Appellant  moved  for  leave  to  file  an  amended  com- 
plaint, attaching  a  copy  of  said  complaint  to  its  mo- 


tion.  Appellant  alleged  the  same  facts  in  its  first 
claim  for  relief.  Appellant  then  sought,  by  way  of  an 
amendment,  the  remedy  of  reformation  in  its  second 
claim  for  relief.  Appellant,  as  a  third  claim  for  re- 
lief, sought  relief  under  the  Declaratory  Judgment 
Act  (28  USCA,  Sec.  2201)  asking  the  District  Court 
precisely  whether  or  not  the  City  was  still  bound 
by  such  a  contract  wherein  they  were  performing  a 
governmental  fimction  and  also  whether  or  not  enter- 
ing into  this  type  of  contract  for  services  outside  the 
City  was  within  the  scope  of  its  authority  under  Ter- 
ritorial law. 

Appellee,  Alaska  Dairy  Products,  filed  a  memoran- 
dum in  opposition  to  Appellant's  motion  for  leave 
to  file  an  amended  complaint.  This  motion  was  argued 
before  the  court  and  the  court  on  the  14th  day  of 
June,  1957,  by  minute  order,  denied  Appellant's  leave 
to  file  an  amended  complaint. 

Thereafter,  the  Appellant  City  filed  a  new  com- 
plaint which  became  Cause  No.  A-13,503  seeking  a 
declaratory  judgment  and  certain  other  relief.  The 
relief  sought  in  this  complaint  is  essentially  the  same 
as  the  second  and  third  claims  for  relief  in  the  pro- 
posed amended  complaint  in  Cause  No.  A-13,001,  seek- 
ing a  declaratory  judgment  and  reformation.  Ap- 
pellee, Alaska  Dairy  Products,  thereafter  filed  a  mo- 
tion to  dismiss,  supported  by  a  memorandiun.  The 
motion  was  heard  by  oral  argument,  and  on  the  basis 
of  the  oral  argmnent  and  the  memorandums  filed  by 
both  sides,  the  Court,  by  minute  order  on  September 
5,    1957,    dismissed    Appellant's    complaint    on    the 


grounds  that  it  had  previously  been  decided  in  the 
cause  before  the  Justice  Court,  and  ordered  counsel 
to  prepare  written  order  accordingly.  Appellee  sub- 
mitted a  judgment  dismissing  Appellant's  complaint 
ordering,  adjudging  and  decreeing  the  action  be  dis- 
missed with  prejudice.  Thereafter,  the  Appellant  ap- 
pealed to  this  Court  by  giving  notice  of  appeal,  filed 
in  the  District  Court  on  the  7th  day  of  October,  1957. 


SPECIFICATION  OF  ERROR. 

1.  The  Court  erred  in  not  allowing  Appellant  to 
amend  its  complaint  after  appeal  from  Justice  Court 
in  Cause  No.  A-13,001. 

2.  The  Court  erred  in  denying  the  additional  relief 
sought  by  Appellant  in  District  Court  where  trial  is 
de  'ivovo  and  relief  was  not  available  in  the  Justice 
Court. 

3.  The  Court  erred  in  granting  Appellee's  motion 
to  dismiss. 

4.  The  Court  erred  in  ruling  Appellant's  claim  for 
relief  was  previously  determined  by  Justice  Court. 

5.  The  pleadings  in  the  original  action  in  Justice 
Court  pleaded  no  claim  for  relief  under  the  Declara- 
tory Judgment  Act,  nor  sought  reformation. 

6.  The  Justice  Court  is  a  court  of  limited  juris- 
diction and  had  no  jurisdiction  to  try  causes  seeking 
equitable  relief. 

7.  The  issues  raised  by  the  pleadings  in  this  case 
were  not  determined  by  the  judgment  in  the  Justice 
Court. 


8.     The  pleading  in  this  case  pleaded  new  causes 
of  action  not  previously  determined. 


ARGUMENT  AND  AUTHORITIES. 

ARGUMENT  I. 

THE  COURT  ERRED  IN  NOT  ALLOWING  PLAINTIFF  TO  AMEND 
THE  COMPLAINT  AFTER  AN  APPEAL  WAS  PERFECTED 
FROM  THE  JUSTICE  COURT. 

Rule  15(a)  of  the  Federal  Rules  of  Civil  Procedure 
requires  leave  of  court  to  amend  a  complaint  after 
responsive  pleading  has  been  served.  The  motion 
for  leave  to  file  an  amended  complaint  was  urged  in 
the  District  Court  (TR  p.  19). 

The  reasons  for  such  amendment  were  stated  in  the 
motion,  the  chief  reason  being  to  allow  the  Appellant 
to  try  in  one  action  already  begun,  all  the  matters 
in  dispute  with  the  Appellee.  The  general  test,  and  it 
would  seem  the  best  test  for  allowing  or  disallowing 
amendments  of  pleadings,  is  whether  or  not  justice 
would  be  promoted  by  the  proposed  amendment  (Se- 
curities and  Exchange  Commission  v.  Universal  Serv- 
ices Association,  106  F.  2d  232,  cert,  denied,  308  U.S. 
622,  84  L.Ed.  519,  60  S.Ct.  378).  Also  important  in 
deciding  such  a  motion  is  whether  or  not  any  injustice 
is  worked  on  the  opposing  party  by  allowing  the 
amendment  (Fierstein  v.  Piper  Aircraft,  79  F.  Supp. 
217).  No  claim  of  prejudice  was  made  or  could  the 
Appellee  urge  that  any  injustice  be  worked  by  allow- 
ing such  an  amendment.  As  is  pointed  out  in  Ap- 
pellee's memorandum  supporting  the  motion  of  objec- 


tion  to  Appellant's  designation  of  record  on  appeal 
(TR  p.  44).  Allowance  or  disallowance  of  an  amend- 
ment is  discretionary  and  not  a  final  or  appealable 
order.  Appellant  however,  urges  this  point  to  prop- 
erly put  before  this  Court  the  background  of  the  case. 
The  complaint  and  necessarily  the  judgment  in  the 
first  case,  which  became  Cause  No.  13,001  after  appeal 
from  the  Justice  Court  (TR  p.  3)  is  before  this 
Court  because  it  must  necessarily  be  a  portion  of  the 
record  as  the  District  Court  ruled  that  the  issues  de- 
cided by  the  judgment  in  that  cause  precluded  reliti- 
gating  the  issues  raised  in  the  complaint  filed  in  Cause 
No.  13,503  (TR  p.  27)  as  they  had  already  been  de- 
cided in  the  Justice  Court  and  therefore  would  be 
res  judicata. 

Amendments  to  complaints  after  an  appeal  from 
the  Justice  Court  are  also  governed  in  Alaska  by 
Section  68-9-14,  ACLA  1949  which  section  is  as 
follows : 

AMENDMENTS:    FORMAL    PLEADINGS. 

In  all  cases  of  appeal  the  bill  of  items  of  the 
account  sued  on,  or  filed  as  a  counterclaim  or  set- 
off, or  the  abatement  of  the  plaintiff's  cause  of 
action,  or  of  the  defendant's  counterclaim  or  set- 
off, or  other  ground  of  defense  filed  before  the 
justice,  may  be  amended  upon  appeal  in  the  ap- 
pellate court  to  supply  any  defect,  deficiency,  or 
omission  therein,  by  filing  formal  pleadings 
therein  when  by  such  amendment  substantial  jus- 
tice will  be  promoted;  and  in  all  cases  when  re- 
quired by  the  court,  or  by  either  party  to  the 
action,  formal  pleadings  shall  be  filed  on  either 
side  upon  the  trial  of  the  cause  on  appeal;  when 


either  party  requires  such  formal  pleadings  he 
shall  cause  to  be  served  on  the  opposite  party  a 
notice  thereof  in  writing,  and  file  the  same  in  the 
court  where  the  cause  is  pending  by  the  first  day 
of  the  term  of  such  court  at  which  such  cause 
is  to  be  tried ;  but  no  new  item  or  cause  of  action 
not  embraced  or  intended  to  be  included  in  the 
original  account  or  statement  shall  be  added  by 
such  amendment. 

This  section  was  urged  by  the  Appellee  in  opposing 
the  motion  for  leave  to  file  an  amended  complaint. 
Though  no  reasons  were  stated  in  the  minute  order 
(TR  p.  26)  denying  leave  to  file  an  amended  com- 
plaint, it  might  be  assumed  that  the  District  Court 
decided  the  motion  on  the  basis  of  the  last  portion 
of  that  section,  which  is,  ''.  .  .  but  no  new  item  or 
cause  of  action  not  embraced  or  intended  to  be  in- 
cluded in  the  original  account  or  statement  shall  be 
added  by  such  amendment."  If  this  was  the  portion 
of  the  statute  that  the  District  Court  relied  on  in 
denying  the  motion  for  leave  to  file  an  amended  com- 
plaint, the  denial  of  the  motion  would  have  been 
proper.  But  then  we  are  faced  with  the  problem  of 
how  the  Court  could  then  rule  that  the  claim  for  relief 
urged  in  the  complaint  in  Cause  No.  13,503  (TR  p. 
27)  had  been  previously  decided  by  the  Justice  Court 
as  the  court  ruled  in  the  minute  order  (TR  p.  34). 
In  other  words,  if  the  Court  decided  that  the  amended 
complaint  urged  new  claims  for  relief  and  therefore 
by  virtue  of  the  above  quoted  section  these  new  claims 
were  not  proper  to  be  added  by  amendment,  how 
then  could  the  Court  say  that  these  claims  or  causes 
of  action  had  already  been  decided. 
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ARGUMENT  H. 

THE  JUSTICE  COURT  FOR  THE  TERRITORY  OF  ALASKA  IS  A 
COURT  OF  LIMITED  JURISDICTION,  ITS  JURISDICTION  IS 
GOVERNED  BY  STATUTE  AND  THE  CLAIMS  FOR  RELIEF 
PLEADED  IN  CAUSE  NO.  13,503  COULD  NOT  HAVE  BEEN 
BROUGHT  IN  THE  JUSTICE  COURT. 

The  jurisdiction  of  the  Justice  Court  is  stated  in 
Section  68-2-1,  ACLA  1949  as  follows: 

ACTIONS  WITHIN  JURISDICTION:  JUDG- 
MENT ON  CONFESSION. 

A  justice's  court  has  jurisdiction,  but  not  ex- 
clusive, of  the  following  actions: 

First.  For  the  recovery  of  money  or  damages 
only  when  the  amoimt  claimed  does  not  exceed 
one  thousand  dollars; 

Second.  For  the  recovery  of  specific  personal 
property,  when  the  value  of  the  property  claimed 
and  the  damages  for  the  detention  do  not  exceed 
one  thousand  dollars ; 

Third.  For  the  recovery  of  any  penalty  or  for- 
feiture, whether  given  by  statute  or  arising  out  of 
contract,  not  exceeding  one  thousand  dollars; 

Fourth.  Also  to  give  judgment  without  action 
upon  the  confession  of  the  defendant  for  any  of 
the  cases  specified  in  this  section,  except  for  a 
penalty  or  forfeiture  imposed  by  statute. 

The  next  Section,  68-2-2  provides: 

ACTIONS  NOT  WITHIN  JURISDICTION. 

The  jurisdiction  conferred  by  the  last  section 
does  not  extend,  however — 

First.     To  an  action  in  which  the  title  to  real 
property  shall  come  in  question; 


Second.  To  an  action  for  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  con- 
versation, seduction  upon  a  promise  to  marry,  in 
actions  of  an  equitable  nature,  or  in  admiralty 
causes. 

It  is  thus  provided  that  equitable  actions  are  spe- 
cifically excluded  from  the  jurisdiction  of  the  Justice 
Court. 

In  Appellant's  second  claim  for  relief  (TR  p.  30) 
Appellant  asks  for  reformation  of  the  agreement,  thus 
we  see  that  not  only  was  the  equitable  cause  of  refor- 
mation not  pleaded  in  the  cause  filed  in  the  Justice 
Court,  but  that  had  it  been  pleaded  it  could  not  have 
been  heard  nor  passed  on  as  not  being  within  the 
jurisdiction  of  that  Court.  In  Appellant's  first  claim 
for  relief  (TR  p.  27)  appellant  seeks  relief  imder  the 
Declaratoiy  Judgment  Act.  It  is  urged  that  the  Jus- 
tice Court  also  had  no  jurisdiction  to  try  an  action 
for  declaratory  judgment.  In  the  District  Court's 
minute  order  dismissing  the  complaint  in  Cause  No. 
13,503  the  Court  said,  (TR  p.  34)  that  the  declaratory 
judgment  act  is  procedural  and  does  not  create  new 
rights  upon  a  cause  of  action  previously  decided.  As- 
suming for  purposes  of  argument  that  this  portion 
is  correct,  it  is  urged  that  the  second  claim  for  relief 
filed  in  Cause  No.  13,503  in  the  complaint,  raises  the 
issue  of  whether  or  not  the  Appellant  is  entitled  to 
reformation.  It  is  urged  that  at  least  this  claim  for 
relief  was  not  and  could  not  have  been  decided  in  the 
Justice  Court  which  lacked  jurisdiction,  and  therefore 
the  doctrine  of  res  judicata  is  not  applicable  to  this 
claim  for  relief. 
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AUGUMENT  IH. 

THE  COURT  ERRED  IN  RULING  THAT  THE  ISSUES  DECIDED  IN 
THE  INITIAL  ACTION  FILED  WERE  CONCLUSIVELY  DETER- 
IVLINED  AS  BETWEEN  THE  PARTIES  UNDER  THE  DOCTRINE 
OF  RES  JUDICATA. 

The  Court  granted  Appellant's  motion  to  dismiss 
complaint  in  Cause  No.  13,503  and  ruled  that  the 
''Issues  decided  in  initial  action  filed  by  a  party  are 
conclusively  deteraiined  as  between  the  parties  under 
the  doctrine  of  res  judicata  ..."  (TR  p.  34).  The 
ruling  of  the  Court  is  unintelligible  at  best.  The  Court 
confuses  the  doctrine  of  collateral  estoppel  and  res 
judicata.  It  remains  however  that  the  judgment  of 
dismissal  was  signed  and  entered.  As  there  are  no 
findings  or  conclusions,  the  minute  order  must  stand 
as  the  basis  of  the  Court's  ruling.  It  must  be  as- 
sumed then  that  the  District  Court  ruled  that  the 
judgment  in  the  Justice  Court  (TR  p.  17)  precluded 
the  Appellant,  City  of  Anchorage  from  litigating  the 
claims  for  relief  in  the  complaint  filed  in  Cause  No. 
13,503  (TR  p.  27).  In  this  the  Court  was  in  error. 
To  determine  what  issues  were  conclusively  de- 
termined, or  what  cause  of  action  was  decided  by 
the  Court  in  the  first  instance  which  was  the  Justice 
Court,  one  must  look  at  the  pleadings.  In  the  instant 
case  the  pleadings,  as  originally  filed,  are  further 
limited  and  narrowed  by  a  stipulation  entered  into  by 
the  parties  (TR  p.  12).  It  is  worthy  to  note  that  in 
paragraph  6  of  that  stipulation  (TR  p.  13)  we  find 
the  following  language:  ''.  .  .  the  sole  question  to  be 
decided  herein  is  whether  or  not  the  word  'property' 
as   used   in  said   contract   means   real   property   or 
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whether  it  means  real  and  personal  property."  The 
judgment  then  rendered  by  the  Justice  in  the  Justice 
Court  (TR  p.  17)  ruled  that  Appellant  was  not 
entitled  to  relief,  and  thus  decided  that  the  word  prop- 
erty, contained  in  the  agreement  (TR  p.  6)  meant 
only  real  property  and  that  therefore  the  Appellant 
was  not  entitled  for  the  amount  sued  for  which  would 
have  been  due  had  the  word  property  meant  real 
and  personal  property. 

It  cannot  be  assumed  that  the  Justice  in  entering 
this  judgment  would  go  beyond  the  stipulation  in 
arriving  at  his  decision.  An  appeal  was  taken  from 
this  judgment  as  indicated  (TR  p.  18).  After  this 
appeal  was  taken,  the  cause  was  then  before  the  Dis- 
trict Court.  A  trial  in  the  District  Court  on  an  ap- 
peal from  the  Justice  Court  is  a  trial  de  novo  (ACL A 
1949,  68-9-10) .  Whether  or  not  the  stipulation  would 
limit  the  District  Court  in  determining  the  cause  as 
appealed  remains  in  question.  However,  at  this  point 
with  or  without  the  stipulation,  it  remains  that  the 
Justice  Court  only  passed  on  the  issues  as  framed  by 
the  pleadings  and  these  pleadings  were  further  limited 
by  the  stipulation.  Although  the  defense  of  res  judi- 
cata is  not  one  specifically  provided  for  by  the  Fed- 
eral Rules  as  one  of  the  defenses  that  can  be  raised 
on  a  motion  to  dismiss,  here  both  proceedings  being 
before  the  same  Court  and  Judge,  the  fact  that  this 
defense  was  not  pleaded,  but  raised  in  a  motion  to 
dismiss  may  be  acceptable  procedure.  However,  the 
defense  of  res  judicata  should  generally  be  pleaded 
{Cruz-Sanchez  v.  Bohinson,  136  F.  Supp.  52).  The 
pleading  and  proving  of  the  defense  of  res  judicata 
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is  the  better  practice.  Assuming  that  the  stipulation 
filed  by  the  parties  to  the  original  action  in  the  Jus- 
tice Court  did  not  limit  the  issues  that  would  be  con- 
sidered finally  adjudicated  unless  changed  on  appeal 
to  the  District  Coui't,  it  must  be  determined  what  was 
passed  on  by  the  Justice  Court  and  thus  precluded 
from  being  raised  by  the  parties  in  the  subsequent 
proceedings. 

Judge  Holmes  has  stated  the  principals  involved 
in  res  judicata  in  the  case  of  Hyman  v.  Regenstein, 
222  F.  2d  545,  page  549,  ''In  order  to  make  a  matter 
res  judicata,  there  must  be  a  concurrence  of  four 
conditions,  namely:  1.  Identity  in  the  thing  sued  for; 
2.  Identity  of  the  cause  of  action;  3.  Identity  of  per- 
sons and  of  parties  to  the  action;  4.  Identity  of  the 
quality  in  the  persons  for  or  against  whom  the  claim 
is  made."  The  Court  went  on  to  say  later,  "These 
are  affirmative  defenses  that  must  meet  the  test  re- 
quired by  the  doctrine  of  res  judicata."  (Ibid.)  In 
the  instant  case,  the  Court  ruled  without  benefit  of 
pleading  or  evidence.  In  examining  the  present 
record,  it  can  be  seen  that  only  items  3  and  4  have 
been  met.  The  persons  and  parties  to  the  action  are 
the  same,  and  the  identity  of  the  quality  of  the  per- 
sons is  the  same.  However,  the  identity  of  the  thing 
sued  for  and  the  identity  of  the  cause  of  action  are 
not  the  same.  The  Appellant-Plaintiff  below,  in  the 
Justice  Court,  asked  in  his  prayer  for  relief  for  the 
amount  of  $400.00  in  a  money  judgment  based  on  the 
contract  between  it  and  the  Appellee.  The  basis  of 
Appellant's  claim  was  the  contract  entered  into  by  it 
and  the  Appellee  wherein  the  Appellee  agreed  to  pay 
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certain  monies  to  the  Appellant  in  lieu  of  taxes  for 
sewer  services  to  be  rendered  by  the  City  of  Anchor- 
age. It  was  the  Appellant's  contention  that  such  pay- 
ment in  lieu  of  taxes  be  equal  to  the  total  City  levy 
including  both  real  and  personal  property  of  the  Ap- 
pellee Alaska  Dairy  Products.  Appellee  in  its  answer 
(TR  p.  10)  admitted  paragraphs  1  through  5  of  Ap- 
pellant's complaint,  admitted  that  the  assessed  valua- 
tion of  its  personal  property  was  $46,000.00  but  de- 
nied that  it  ever  agreed  to  pay  the  City  of  Anchorage 
any  amount  because  of  personal  property.  Stipula- 
tions were  made  and  evidence  was  heard  by  the  Jus- 
tice. The  judgment  was  entered  (TR  p.  17)  ruling 
that  the  City,  Appellant  here,  had  no  money  coming 
from  Alaska  Dairy  Products  and  that  the  agreement 
entered  into  by  the  parties  contemplated  only  a  pay- 
ment in  lieu  of  taxes  on  the  real  property  of  the 
Appellee.  This  case  was  then  appealed.  In  examin- 
ing the  complaint  in  Cause  No.  13,503  (TR  p.  27)  as 
to  the  thing  sued  for,  or  the  prayer  for  relief  in  that 
complaint,  (TR  p.  31)  here  Appellant  asks  that  the 
Court  reform  the  instrument  according  to  the  intent 
of  the  parties,  further,  that  the  Court  declare  certain 
rights  and  duties  under  the  contract  entered  into  by 
the  party,  but  no  allegation  is  made  that  the  Court 
declare  that  the  word  property,  as  used  in  the  con- 
tract, mean  real  and  personal  property  as  the  Justice 
Court  in  the  first  case  already  decided  that  as  used  in 
the  contract  it  meant  only  personal  property.  It  is 
thus  urged  that  Test  No.  1,  layed  down  by  Judge 
Holmes,  ''Identity  to  the  things  sued  for"  has  not 
been  met.    As  to  Point  No.  2,  "Identity  of  the  cause 
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of  action",  it  is  maintained  that  the  cause  of  action 
is  not  the  same  either.  It  is  urged  that  the  cause  of 
action  originally  filed  in  the  Justice  Court  was  a  cause 
of  action  for  money  due  and  owing  on  a  contract  and 
involves  an  interpretation  of  that  contract.  The  judg- 
ment was  against  the  Appellant  and  the  interpretation 
was  in  favor  of  the  Appellee.  In  the  complaint,  which 
is  the  subject  of  this  appeal,  Appellant  is  asking  that 
the  Court  reform  the  instrmnent  according  to  the  in- 
tent of  the  parties.  The  facts  alleged  which  would 
necessarily  have  to  be  proven  to  entitle  the  Appellant 
to  reformation  are  not  the  same  facts  that  were 
proved  to  obtain  the  judgment  in  the  original  cause 
filed  in  the  Justice  Court.  Appellant  in  this  latter 
complaint  also  asks  for  a  declaratory  judgment.  It  is 
true  that  this  could  involve  a  redetermination  of  the 
meaning  of  the  words  as  used  by  the  parties  in  the 
contract.  However,  in  examining  the  allegations  in 
the  pleading,  it  is  ol^vious  that  different  allegations 
are  made  and  different  facts  would  need  to  be  proven 
in  order  to  establish  the  claims  made  in  the  prayer 
for  relief.  It  is  therefore  urged  that  the  identity  of 
the  cause  of  action  is  not  the  same  and  the  defense 
as  urged  by  the  Appellee  of  res  judicata  has  failed  to 
meet  the  second  test  laid  down  by  Judge  Holmes. 

The  principals  involved  in  the  defense  res  judicata 
are  general  in  nature.  Each  case  must  be  examined 
as  to  its  own  fact  situation.  It  is  urged  here  that 
diflerent  causes  of  action  or  claims  for  relief  are 
pleaded  in  the  second  complaint.  Support  for  the 
conclusions  that  where  different  causes  for  action 
were  pleaded  even  though  the  parties  were  the  same, 
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the  defense  of  res  judicata  will  not  be  sustaind,  can 
be  found  in  Speed  Products  Co.  v.  Tinnerman  Prod- 
ucts, 222  F.2d  61.  Under  the  defense  of  res  judicata,  a 
second  suit  is  barred  on  the  sa7ne  (emphasis  supplied) 
cause  of  action  {Lawler  v.  National  Screen  Services 
Company,  75  S.Ct.  865,  349  U.S.  322,  99  L.Ed.  1122). 

Equally  applicable  in  the  instant  case,  as  in  the 
Tinnerman  case,  Speed  Products  Co.  v.  Tinnerman 
Products,  222  F.  2d  61,  is  that  certain  matters  that 
were  actually  litigated  cannot  be  again  litigated  be- 
cause of  the  defense  of  collateral  estoppel.  If  the  stipu- 
lation (TR  p.  12)  has  any  bearing,  the  only  major  issue 
actually  litigated  in  the  Justice  Court  was  the  mean- 
ing of  the  word  "property"  as  used  by  the  parties 
in  the  agreement  (TR  p.  6).  Under  the  similar  theory 
of  collateral  estoppel  the  issues  actually  litigated  in 
the  first  action  cannot  be  relitigated  in  the  second 
suit  {Lawler  v.  National  Screen  Services  Company, 
75  S.Ct.  865,  349  U.S.  322,  99  L.Ed.  1122;  Fairmount 
Aluminum  v.  Commission  of  Internal  Revenue,  222  F. 
2d  622,  cert,  denied  76  S.Ct.  76,  350  U.S.  838,  100 
L.Ed.  748,  rehearing  denied  76  S.Ct.  177,  350  U.S.  905, 
100  L.Ed.  795,  rehearing  denied  77  S.Ct.  144,  362  U.S. 
913,  1  L.Ed.  2d  120;  Parker  v.  Westover,  221  F.  2d 
603 ;  Providential  Development  Co.  v.  U.  S.  Steel  Co., 
236  F.  2d  277). 

Query.  How,  on  the  basis  of  the  record  before  the 
District  Court,  could  the  Court  determine  exactly  what 
issues  were  passed  on  by  the  Justice  Court?  If  cer- 
tain issues  have  been  finally  adjudicated,  the  record 
on  appeal  is  not  conclusive  as  to  which  exactly  they 
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are.  Yet  the  District  Court  has  said  in  effect,  the  Ap- 
pellant has  stated  no  claim  for  relief  and  has  dis- 
missed Appellants  action.  The  Court  has  dismissed 
an  action  presumably  based  on  the  doctrine  of  res 
judicata,  but  talks  in  the  minute  order  in  terms  of 
collateral  estoppel.  There  certainly  isn't  enough  in 
the  record  to  sustain  dismissing  Appellant's  action. 


CONCLUSION. 

1.  Appellant  has  stated  valid  claims  for  relief 
which  have  not  previously  been  decided  by  a  Court  of 
competent  jurisdiction. 

2.  The  Court  erred  in  dismissing  Appellant's  ac- 
tion based  on  a  ruling  that  issues  decided  in  initial 
action  filed  by  a  party  are  conclusively  determined  as 
between  the  parties. 

It  is  therefore  urged  that  the  judgment  dismissing 
Appellant's  action  be  reversed  and  Appellant  prays 
that  Appellee  be  required  to  answer  the  complaint. 

Dated,  Anchorage,  Alaska, 
February  27,  1958. 

Respectfully  submitted, 

James  M.  Fitzgerald, 

City  Attorney  of  the  City  of  Anchorage, 

L.  Eugene  Williams, 

Assistant  City  Attorney  of  the  City  of  Anchorage, 

Attorneys  for  Appellant. 
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Alaska  Dairy  Products  Corporation, 
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REPLY  BRIEF  FOR  APPELLANT. 


INTRODUCTION. 

Appellant  and  Appellee  have  already  set  forth  state- 
ments of  the  case  and  no  further  statement  is  neces- 
sary, however  one  point  in  Appellee's  statement 
should  be  considered  for  clarification.  Appellee  says 
in  his  statement  of  the  case  (Appellee's  brief,  page  3)  : 
''Counsel  for  Appellant  and  Appellee  have  stipulated 
that  this  Court  may  consider  the  fact  that,  in  10-297-C, 
George  C.  Shannon  and  B.  W.  Boeke  testified  that  the 
intent  of  the  parties  was  that  'property'  meant  real 
and  personal  property,  and  that  George  G.  Jackson 
testified  that  the  intent  of  the  parties  was  that  'prop- 
erty' meant  real   property   alone."    It  is  stipulated 


that  this  was  the  testimony  elicited  iii  the  Justice 
Court,  however,  unless  this  Court  makes  it  part  of 
the  record  it  should  not  be  considered  as  part  of  the 
record,  and  Appellant  has  not  stipulated  that  it  may 
be  considered.  The  stipulation  as  to  the  testimony 
in  the  Justice  Court  is  not  material  to  a  determina- 
tion of  this  appeal.  Appellee  has  indicated  ten  pri- 
mary questions  which  he  considers  necessary  to  a 
determination  of  this  appeal.  Appellant's  argument 
will  follow  as  closely  as  possible  Appellee's  brief  ex- 
cept that  Point  1  and  Point  10  will  be  considered  to- 
gether at  the  beginning. 


ARGUMENT. 
APPELLEE'S  ARGUMENTS    1  AND  10. 

Appellee's  first  statement  suggests  agreement  with 
our  position  that  the  Court  erred,  at  least  in  its  rea- 
soning. Appellee  says:  ''The  reason  stated  by  the 
District  Court  for  entering  the  judgment  appealed 
from  is  immaterial."  (Appellee's  brief,  page  7.)  Ap- 
pellant submits,  no  further  reason  for  dismissing  Ap- 
pellant's complaint  can  be  found.  Appellee  does  at- 
tempt to  support  the  ruling  of  the  District  Court  in 
its  10th  Point,  although  it  seems  inconsistent  with 
the  first  argument.  Appellee  states:  "The  law  is 
established  that  the  doctrine  of  res  judicata  operates 
as  a  bar  not  only  as  to  what  was  litigated  but  as  to 
what  could  have  been  litigated."  (Appellee's  brief, 
page  43.)  Appellant  has  urged  that  the  remedy  of 
reformation  and  the  issues  involved  in  reformation 


3 

could  not  have  been  litigated  in  the  Justice  Court. 
(Appellant's  brief,  page  8.)  Nor  could  a  declaratory 
judgment  be  sought.  Appellee  fails  to  show  specifically 
what  issues  have  been  or  could  have  been  litigated  in 
the  initial  cause  of  action  in  the  Justice  Court.  Ap- 
pellee then  takes  the  apparent  erroneously  applied 
principle  of  res  judicata  and  asks  this  Court  to  extend 
that  principle  to  whatever  courts  were  available.  (Ap- 
pellee's brief,  page  43.)  Appellee  cites  no  authority 
for  this  novel  theory,  apparently  an  original  one.  The 
final  blow  to  the  principle  of  res  judicata  as  a  valid 
reason  that  will  sustain  dismissal  of  Appellant's  com- 
plaint is  dealt  by  Appellee  on  page  44,  where  Appellee 
says:  ''If  this  Court  sees  fit,  however,  to  limit  the 
doctrine  of  res  judicata  to  matters  actually  adjudi- 
cated, Appellee  does  not  contend  under  this  limited 
application  of  the  doctrine,  that  the  declaratory  judg- 
ment relief  will  be  barred,  but  Appellee  does  contend 
that,  even  under  this  limited  application  of  the  doc- 
trine, the  relief  of  reformation  will  be  barred."  Ap- 
pellant argues  if  any  claim  for  relief  can  stand  then 
the  Court  erred  in  dismissing  the  complaint.  The 
proper  remedy  would  have  been  a  motion  to  strike 
the  improper  portions. 


APPELLEE'S  ARGUMENT  2. 

The  second  point,  Appellee  raises  for  consideration 
by  this  Court  (Appellee's  brief,  page  8)  seems  to  be  a 
matter  of  policy  Appellee  hopes  will  be  adopted.  Ap- 
pellant's mistake  was  to  begin  in  the  Justice  Court. 
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When  this  case  was  appealed  it  attempted  by  way  of 
amendment  (Transcript  page  19)  to  settle  everything 
in  one  action  which  was  denied  when  the  Court  denied 
Appellant's  motion  for  leave  to  amend.  (Transcript 
page  26.)  As  authority  for  Appellant's  "policy" 
argument  Rule  13,  Federal  Rules  of  Civil  Procedure 
is  quoted,  which  rule  applies  to  counterclaims.  Ap- 
pellee assumes  that  declaratory  judgment  would  be 
futile.  (Appellee's  brief,  page  13.)  For  purposes  of 
a  motion  to  dismiss,  the  allegations  in  the  complaint 
are  considered  as  true,  whether  or  not  relief  prayed 
for  would  be  futile  depends  on  the  merits  of  the  case 
and  thus  should  not  be  considered  by  this  Court. 


APPELLEE'S  AHaUMENT  4. 

Appellee  then  queries  "Is  Appellant  estopped  from 
maintaining  A-13,503?"  (Appellee's  brief,  page  13.) 
Appellee  is  confused.  First  he  indicates  that  Appel- 
lant thought  that  a  judgment  in  the  Justice  Court 
would  conclude  the  matter  then  urges  that  the  Appel- 
lee had  a  right  to  rely  on  the  fact  that  an  appeal  to 
the  District  Court  would  end  litigation.  Further  con- 
fusion is  added  when  Appellee  misstates  the  fact  by 
saying :  "  In  opposing  the  amendment  to  the  complaint 
in  A-13001."  (Appellee's  brief,  page  14.)  Appellee 
opposed  the  motion  to  amend  the  complaint.  Further 
references  in  this  argiunent  are  to  annoyance,  expense 
and  inconvenience,  which  language  runs  consistently 
through  the  Appellee's  brief  as  an  apparent  attempt 
to  appeal  to  the  emotions. 


APPELLEE'S  ARGUMENT  5. 

The  next  argument  apparently  deals  with  waiver. 
(Appellee's  brief,  page  15.)  No  authority  is  urged  to 
back  Appellee's  argument  of  waiver  as  the  basis  of 
dismissing  Appellant's  complaint.  It  is  difficult  to  see 
how  plaintiff-appellant  can  waive  a  right  it  did  not 
have,  that  right  being  a  right  to  sue  for  reformation 
and  to  bring  an  action  in  the  nature  of  declaratory 
judgment,  said  action  not  being  within  the  jurisdiction 
of  the  Justice  Court. 


APPELLEE'S  ARGUMENT  6. 

Although  Appellee  queries  ''Are  there  multiple 
causes  of  action  here  or  but  a  single  cause  of  action 
in  multiple  remedies?"  (Appellee's  brief,  page  16.) 
This  question  proposed  by  Appellee  is  left  un- 
answered, although  the  declaratory  judgment  act  is 
discussed.  True,  the  declaratory  judgment  act  is  pro- 
cedural but  the  allegations  in  Appellant's  complaint 
(Transcript  page  27)  which  for  purposes  of  this  ap- 
peal must  be  taken  as  true  present  a  different  factual 
situation  than  do  the  allegations  in  the  complaint  in 
the  Justice  Court  in  Cause  No.  10-297-C.  (Transcript 
page  3.)  The  two  complaints  (Transcript  page  3  and 
page  27)  do  not  involve  the  same  cause  of  action  or 
claim  for  relief. 
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APPELLEE'S  ARGUMENT  7. 

Appellee  then  deals  with  election  of  remedies  (Ap- 
pellee's brief,  page  19)  citing  certain  authorities,  the 
first  of  which  was  TJ.  S.  v.  Oregon  Lumber  Co,,  260 
U.S.  290.  It  should  be  noted  that  in  the  above  cited 
case  certain  remedies  were  available  to  the  Govern- 
ment and  the  case  began  in  a  Court  of  General  juris- 
diction. Appellee  has  quoted  extensively  from  the 
Oregon  Lumber  case  in  which  the  plaintiff-government 
proceeded  to  judgment.  In  this  action  the  remedy 
of  reformation  and  procedure  under  the  declaratory 
judgment  act  were  not  available  to  Appellant  in  the 
Justice  Court.  When  the  proceeding  came  to  the  Dis- 
trict Court  on  appeal  Appellant  attempted  to  amend 
by  adding  the  additional  claims  for  relief  or  counts 
in  the  full  belief  that  all  the  matters  in  dispute 
between  the  two  parties  could  be  tried  in  one  suit. 
Appellee  then  urges  that  a  declaratory  judgment  ask- 
ing the  contract  be  declared  void  is  inconsistent  with 
the  suit  on  a  contract  to  enforce  the  same.  Appellant 
agrees,  that  at  some  point  an  election  must  be  made 
but  the  Federal  Rules,  Rule  8,  provide  for  alternative 
and  inconsistent  pleading.  No  election  need  be  made 
at  the  pleading  stage.  Appellee  then  urges  with  some 
doubt  that  the  doctrine  of  election  of  remedies  also 
bars  the  su.it  for  reformation.  (Appellee's  brief,  page 
23.)  Again  the  reply  but  reformation  was  not  avail- 
able in  the  Justice  Court  and  also  it  is  not  inconsistent. 
Appellee  conveniently  discusses  certain  cases  which 
hold  that  a  suit  on  a  contract  is  no  bar  to  a  later 
suit  for  reformation.  (Appellee's  brief,  page  24.) 
However,  as  Appellee  has  found  cases  not  favorable 


he  does  not  favor  the  court  nor  the  Appellant  with 
the  names   of  such  cases.     Appellee  then  discusses 
Einsiedler  v.  Massari,  78  Atl.  2d  572.    The  suit  in  that 
case  went  to  judgment  and  the  appeal  was  affirmed. 
Then  the  defendant  attempted  to  start  a  new  action 
seeking  reformation.  Here  Appellant  sought  reforma- 
tion in  the  District  Court  when  the  remedy  became 
available  for  the  first  time.     When  not  allowed  to 
amend,  Appellant  fied  a  new  complaint.    In  Hennepin 
Paper  Company  v.  Fort  Wayne  Corrugated  Paper 
Company,  153  F.  2d  822,  cited  by  Appellee  (Appellee's 
brief,  page  26)  the  first  suit  was  begun  in  the  District 
Court  and  went  to  judgment,  unlike  the  instant  case. 
Appellant  submits  that  there  is  no  inconsistency  be- 
tween a  suit  on  a  contract  in  the  Justice  Court  for  a 
determination  of  the  meaning  of  the  word  ^'property" 
and  a  suit  to   reform  the   contract.     Although   the 
judgment  in  the  Justice  Court  was  unfavorable  to 
Appellant  and  the  word  "property"  was  interpreted 
in  favor  of  the  Appellee,  this  should  not  bar  a  later 
suit  for  reformation  where  the  Appellant  is  able  to 
prove  the  necessary  facts  to  entitle  him  to  a  reforma- 
tion.   Appellee  seems  to  confuse  the  doctrine  of  elec- 
tion  of   remedies   with   some   theory  of   election   of 
Courts  which  he  proposes  as  a  logical  extension.    The 
doctrine    of    election    of   remedies    implies   that   the 
remedy  was  available  at  the  time  the  election  was 
made.     Appellant   attempted   to   avail   itself   of   all 
remedies  when  they  became  available  in  the  District 
Court  as  is  shown  in  the  motion  for  leave  to  file 
amended  complaint.    (Transcript  page  20.)    Further 
discussion  of  the  Hennepin  case  by  Appellee  (Appel- 
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lee's  brief,  page  29)  does  point  out  the  fallacy 
of  Appellee's  earlier  argument  about  inconsistent 
remedies. 


APPELLEE'S  ARGUMENT  8. 

Next  Appellee  queries  ^'What  acts  constitute  a  con- 
clusive election  under  the  doctrine  of  election  of 
remedies?"  (Appellee's  brief,  page  31.)  In  propos- 
ing this  doctrine  Appellant  assumes  that  the  initial 
suit  based  on  the  complaint  (Transcript  page  3)  was 
the  same  as  the  later  suit  for  reformation.  Appel- 
lant submits  the  first  suit  begim  in  the  Justice  Court 
(Transcript  page  3)  after  the  stipulation  was  entered 
into  became  a  suit  for  an  interpretation  of  a  contract. 
Reformation  is  not  the  same  as  interpretation.  {Cor- 
bin  on  Contracts,  Volume  3,  page  54.)  In  Sadowski 
V.  General  Discount  Corporation,  81  F.  Supp.  381, 
plaintiff  lost  a  suit  on  a  contract,  then  brought  a  suit 
to  reform.  It  was  held  in  that  the  first  suit  was  not 
res  judicata  and  apparently  no  election  of  remedies 
had  been  made  as  the  two  suits  were  not  inconsistent. 
This  case  was  affirmed  in  183  F.  2d  592  allowing  the 
second  suit  where  the  Court  said  the  second  suit  to 
reform  should  be  allowed;  the  ruling  was  partially 
based  on  the  fact  that  imder  Michigan  Law  the  Courts 
of  Law  and  the  Courts  of  Equity  were  separate.  Here 
Appellant  is  faced  with  partially  the  same  problem. 
The  Justice  Coui^t  is  a  Court  of  limited  jurisdiction 
and  certain  types  of  suits,  namely,  the  equitable  suits 
are  not  allowed.    (Opening  brief,  page  8.) 


APPELLEE'S  ARGUMENT  9. 

Appellee  next  queries  "Do  the  Federal  Rules  of 
Civil  Procedure  bar  Appellant  from  maintaining  A- 
13,503?"  (Appellee's  brief,  page  36.)  Appellee  ap- 
parently has  no  answer  to  this  question  either  but 
asserts  (Appellee's  brief,  page  42),  this  Court  should 
affirm  the  dismissal  of  the  complaint  based  on  ''logic" 
"and  good  policy".  Appellee  submits  that  there  is 
every  reason  to  avoid  piecemeal  litigation.  Had  the 
District  Court  not  ruled  at  Appellee's  urging  that  the 
complaint  could  not  be  amended  there  would  still  only 
be  one  case.  It  would  seem  part  of  Appellee's  vexa- 
tion is  at  his  own  doing. 


CONCLUSION. 

As  Appellee  has  not  sustained  the  burden  of  up- 
holding the  District  Court's  dismissal  of  Appellant's 
action,  it  is  urged  that  the  District  Court  be  reversed 
and  the  cause  remanded  and  Appellee  be  required  to 
answer. 

Dated,  Anchorage,  Alaska, 
May  8,  1958. 

Respectfully  submitted, 

James  M.  Fitzgerald, 

City  Attorney,  City  of  Anchorage, 

L.  Eugene  Williams, 

Assistant  City  Attorney,  City  of  Anchorage, 

Attorneys  for  Appellant. 
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No.  15,788 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


City  of  Anchorage,  a  municipal  cor- 
poration, 

Appellant, 

vs. 

Alaska  Dairy  Products  Corporation, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

The  District  Court  had  jurisdiction  over  this  mat- 
ter by  virtue  of  48  U.S.C.A.  101.  This  court  has  juris- 
diction over  this  Appeal  by  virtue  of  28  U.S.C.A.  Sec- 
tions 1291  and  1294  (2). 


STATEMENT  OF  THE  CASE. 
This  litigation  arose  from  a  contract  dated  May  18, 
1955,  entered  into  by  appellant  and  appellee  (TR  6-8), 
the  tenor  of  which  is:  That  appellee  could  tie  onto 
the  sewer  line  of  appellant  and,  in  consideration  for 
this  service  would  pay  appellant,  in  lieu  of  taxes,  what 


taxes  on  appellee's  property  would  be  if  appellee  were 
within  the  city  limits  of  appellant.  The  word  '^prop- 
erty" was  not  defined  in  the  contract.  Proceeding 
under  the  contract,  appellee  installed  the  sewer  at  its 
own  expense.  Appellant  did  not.  Appellant  is  in  error, 
in  its  statement  of  the  case,  to  the  effect  that  the  par- 
ties stipulated  that  the  sewer  line  was  installed  by  the 
City  (TR  12;  IV  of  Stipulation). 

At  assessment  time  and  after  the  sewer  line  installed 
by  appellee  was  put  to  use,  appellant  assessed  appellee 
for  real  property  taxes  and  also  for  personal  property 
taxes.  Appellant  did  and  does  contend  that  appellee  is 
liable  for  both  real  and  personal  property  taxes. 

Appellee  paid  the  real  property  taxes  but  did  and 
does  deny  liability  for  personal  property  taxes. 

A  dispute  having  arisen  as  to  liability  for  personal 
property  taxes,  appellant  brought  an  action  to  enforce 
the  contract,  as  interpreted  by  appellant,  which  was 
designated  Civil  Action  No.  10-297- C  in  the  Justice 
Court  for  the  Anchorage  Precinct  of  Alaska  (TR 
3-9).  The  substance  of  appellee's  answer  to  the  com- 
plaint in  10-29'7-C  was  to  admit  the  complaint  except 
to  deny  liability  for  personal  property  taxes  (TR 
10-11). 

To  expedite  the  trial  of  10-297-C,  appellant  and  ap- 
pellee entered  into  a  stipulation  (TR  12-17),  the  sub- 
stance of  which  was  that  the  sole  question  to  be  de- 
termined was  whether  or  not  ''property"  as  used  in 
paragraph  III  of  the  agreement  of  May  18,  1955, 
means  real  property  alone  or  real  and  personal  prop- 
erty. 


At  the  trial  of  10-297-C,  the  Justice  Court  consid- 
ered not  only  this  stipulation  of  appellant  and  appel- 
lee; but  it  also  heard  oral  testimony  of  George  C. 
Shannon  and  B.  W.  Boeke,  the  city  manager  and 
clerk,  respectively,  of  appellant,  and  Gleorge  D.  Jack- 
son, president  of  appellee,  as  to  the  intent  of  the 
parties  at  the  time  of  entering  the  agreement  of 
May  18,  1955.  It  was  impossible  to  get  this  testi- 
mony into  this  record  on  appeal,  because  the  Jus- 
tice Court  is  not  a  court  of  record;  however,  in 
order  that  this  court  might  be  fully  informed,  counsel 
for  appellant  and  appellee  have  stipulated  that  this 
court  may  consider  the  fact  that,  in  10-297-C,  George 
C.  Shannon  and  B.  W.  Boeke  testified  that  the  in- 
tent of  the  parties  was  that  ''property"  meant  real 
and  personal  property  and  George  D.  Jackson  testi- 
fied that,  the  intent  of  the  parties  was  that  ''property" 
meant  real  property  alone. 

Thus  arose  the  first  question,  namely:  Is  appellee 
responsible  to  pay  appellant  an  amount  equal  to  real 
property  taxes  alone  or  an  amount  equal  to  real  and 
personal  property  taxes? 

From  Judgment  entered  in  favor  of  appellee  in  10- 
297-C,  appellant  appealed  to  the  District  Court  in 
Anchorage,  and  that  appeal  is  still  pending;  there- 
fore, the  final  determination  of  the  above  question  is 
yet  to  come. 

Being  appealed  to  the  District  Court,  10-297-C  was 
redesignated  Civil  Action  No.  A-13,001  in  the  District 
Court. 


In  A-13,001,  appellant  then  sought  to  amend  its 
complaint  so  as  to  seek  additional  forms  of  relief, 
namely,  reformation  of  the  contract  of  May  18,  1955, 
to  the  effect  that  ''property"  means  real  and  personal 
property  and  a  declaratory  judgment  enabling  appel- 
lant to  avoid  the  contract  (TR  19-26). 

The  second  question  then  arose,  namely:  Can,  under 
the  laws  of  this  Territory,  such  new  and  additional 
forms  of  relief  be  sought  for  the  first  time  after  ap- 
peal from  a  justice  court? 

The  District  Court  said,  ''No;"  and  denied  the 
amendment  (TR  26). 

It  is  noteworthy  that  the  Order  denying  the 
amended  complaint  was  entered  June  14,  1957  (TR 
26)  ;  whereas,  notice  of  this  appeal  was  not  given  until 
October  7,  1957.  Such  illustrating  the  period  of  time 
over  which  appellant  has  vexed  appellee  through  liti- 
gation. 

Having  been  denied  the  right  to  amend,  appellant 
thereafter  initiated  in  the  District  Court  in  Anchor- 
age, Civil  Action  No.  A-13,503  (TR  27-32),  in  which 
appellant  sought  essentially  the  same  relief  as  it 
sought  in  its  attempted  amendment  in  A-13,001, 
namely:  A  reformation  of  the  contract  of  May  18, 
1955,  to  the  effect  that  "property"  means  real  and 
personal  property  instead  of  real  property  alone,  and 
a  declaratory  judgment  to  the  effect  that  appellant  was 
not  bound  by  said  contract  of  May  18,  1955. 

Appellee's  motion  to  dismiss  the  complaint  in  A-13,- 
503,  although  contested  by  appellant,  was  successful 
and  resulted  in  a  judgment  of  dismissal  with  preju- 


dice,  September  12,  1957,  from  which  this  appeal  is 
taken  (TR  32-35).  (The  Judgment  of  September  12, 
1957,  was  erroneously  labeled  ''Motion  and  Judgment 
of  Dismissal  with  Prejudice*')- 

The  entry  of  this  judgment  of  dismissal  in  A-13,503 
gives  rise  to  the  questions  to  be  determined  on  this 
appeal,  the  primary  question  being  whether  or  not 
the  judgment  below  should  be  affirmed,  namely: 

1.  Should  a  judgment  be  reversed  because  the 
stated  reason  for  its  entry  is  erroneous? 

2.  As  a  matter  of  the  policy  favoring  the  ex- 
peditious determination  of  disputes  between  a 
single  plaintiff  and  a  single  defendant,  should  the 
judgment  below  be  affirmed? 

3.  Does  the  pendency  of  A-13,001  bar  ap- 
pellant from  the  reformation  relief  sought  in 
A-13,503? 

4.  Is  appellant  estopped  from  maintaining 
A-13,503? 

5.  Has  appellant  waived  its  right  to  maintain 
A-13,503? 

6.  Are  there  multiple  causes  of  action  here 
or  but  a  single  cause  of  action  and  multiple  reme- 
dies? 

7.  Does  the  doctrine  of  election  of  remedies 
bar  appellant  from  maintaining  A-13,503  ? 

8.  What  acts  constitute  a  conclusive  election 
under  the  doctrine  of  election  of  remedies? 

9.  Do  the  Federal  Rules  of  Civil  Procedure 
bar  appellant  from  maintaining  A-13,503? 


10.     Is  appellant  barred  from  maintaining  A- 
13,503  by  virtue  of  the  doctrine  of  res  judicataf 


ARGUMENT. 

SHOULD  A  JUDGMENT  BE  REVERSED  BECAUSE  THE  STATED 
REASON  rOR  ITS  ENTRY  IS  ERRONEOUS? 

With  respect  to  appellant's  argmnent  I,  appellee  is 
confused  as  to  the  results  sought  to  be  obtained  by 
appellant. 

The  prayer  in  appellant's  brief  (Appellant's  Brief 
p.  16)  does  not  request  a  reversal  of  the  ruling  of  the 
District  Court  on  the  motion  of  appellant  to  amend 
its  Complaint  in  A-13,001;  and  appellant's  argiunent 
No.  I  seems  directed  to  the  necessity  of  including 
items  4  and  5  of  its  designation  of  record  (Motion  for 
Leave  to  File  Amended  Complaint  and  Amended 
Complaint  Accompanying  Motion,  plus  Minute  Order 
Denying  Leave  to  File  Amended  Complaint)  in  order 
that  this  court  might  have  the  background  and  infor- 
mation necessary  to  determine  this  appeal.  Appellee 
has  no  objection  whatever  to  this  court's  considering 
items  4  and  5  in  determining  this  appeal.  However, 
in  appellant's  first  statement  of  points  relied  on  (TR 
37)  and  his  first  specification  of  error  (Appellant's 
Brief  p.  4)  and  the  title  to  his  first  argument  (Appel- 
lant's Brief  p.  5)  appellant  indicates  that  it  desires 
this  court  to  rule  on  whether  or  not  the  District  Court 
erred  in  refusing  appellant  permission  to  amend  its 
complaint  in  A-13,001.  Appellee  submits  that  such 
question  is  not,  however,  before  this  court  for  deter- 
mination because  of  the  reasons  stated  in  appellee's 


objection  to  appellant's  designation  of  record  on  ap- 
peal and  supporting  memorandum  (TR  43-45). 

Appellee  interprets  appellant's  brief,  all  three  of  the 
arguments  contained  therein,  as  being  to  the  effect 
that  the  judgment  appealed  from  should  be  upset  be- 
cause of  the  reason  stated  by  the  District  Court  for 
entering  the  judgment,  to-wit,  res  judicata.  If  this 
interpretation  is  correct,  appellee  cannot  see  how  the 
brief  of  appellant  can  be  of  any  aid  to  this  court.  The 
reason  stated  by  the  District  Court  for  entering  the 
judgment  appealed  from  is  immaterial.  The  impor- 
tant point  is  whether  or  not  the  judgment  appealed 
from  is  correct,  irrespective  of  the  reasons  stated  by 
the  district  judge  for  entering  the  judgment  he  did, 
whether  the  reason  be  stated  in  a  minute  order  (TR 
34)  or  otherwise  (TR  36). 

''In  the  review  of  judicial  proceedings  the  rule 
is  settled,  that  if  the  decision  below  is  correct,  it 
must  be  affirmed,  although  the  lower  court  relied 
upon  a  wrong  ground  or  gave  a  wrong  reason. 
Frey  &  Son  v.  Cudahy  Packing  Co.,  256  U.S. 
208;  IJ.S.  V.  American  Railway  Express  Co.,  265 
U.S.  425;  U.S.  V.  Holt  State  Bank,  270  U.S.  49, 
56;  Langnes  v.  Green,  282  U.S.  351;  Stelos  Co. 
V.  Hosiery  Motor-Mend  Corp.,  295  U.S.  237,  239; 
cf.  U.S.  V.  Williams,  278  U.S.  255  ..." 
Helvering  v.  Gowran,  302  U.S.  238  at  245. 

"In  that  connection,  the  reasons  given  therefor 
by  the  court,  whether  right  or  wrong,  are  imim- 
portant  because:  'A  judgment  will  not  be  re- 
versed merely  because  the  court  gave  a  wrong 
reason  for  the  rendition  thereof. '  Kelley  v.  Wehn, 
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63  Neb.  410;  88  N.W.  682 As  held  in  Kanaly 

V.  Bronson,  97  Neb.  322,  149  N.W.  781:  'A  proper 
judgment  under  the  pleadings  and  the  evidence 
will  not  be  reversed  on  appeal  merely  because  the 
trial  court  did  not  give  the  right  reason  for  the 
decision'  .  .  .'' 
SopcicJi  V.  Tangeman,  45  N.W.  2d  478  at  481. 

''it  (the  opinion)  cannot  prevail  against  the  final 
order  or  decision  .  .  .  The  presumption  exists 
that  all  the  facts  in  a  record  bearing  upon  the 
points  decided  have  received  full  consideration 
by  the  court,  whether  all,  a  part,  or  none  of  these 
facts  are  mentioned  in  the  opmion.  ..."  (Paren- 
theses ours.) 

21  CJ.S.  414,  Courts,  Section  222(b). 

For  further  authority  on  this  same  point,  see:  49 
CJ.S.  51-52,  Judgments,  Sec.  22 ;  Kipp  v.  Clinger,  106 
N.W.  108 ;  First  National  Bamk  in  Wichita  v.  Lutlier, 
217  Fed.  2d  262  at  266;  People  ex  rel  Holzapple  v. 
Rag  en,  117  N.E.  2d  390  at  393,  Certiorari  denied  347 
U.S.  963;  Brown  v.  Allen,  344  U.S.  443  at  459;  30A 
Am.  Jur.  169,  Judgments,  Sec.  15;  3  Am.  Jur.  563, 
Appeal  and  Error,  Sec.  1008;  inniunerable  cases  in 
Volume  2  Sixtyi  Decennial  Digest,  478-483,  Key  nmn- 
ber:  Appeal  and  Error  854  (2). 


AS  A  MATTER  OF  THE  POLICY  FAVORING  THE  EXPEDITIOUS 
DETERMINATION  OF  DISPUTES  BETWEEN  A  SINGLE 
PLAINTIFF  AND  A  SINGLE  DEFENDANT,  SHOULD  THE 
JUDGMENT  BELOW  BE  AFFIRMED? 

Appellant's  trail  through  the  courts  in  connection 
with  the  matters  involved  in  this  appeal  is  a  long  and 


devious  one.    Appellant  began  a  suit  to  enforce  tlie 
contract  of  May  18,  1955,  in  the  Justice  Court.  Losing, 
appellant  appealed  to  the  District  Court  (A-13,001) ; 
and  that  action  is  still  pending  there.  Appellant  then 
sought  to  inject  into  A-13,001  additional  claims  for 
relief  in  the  nature  of  reformation  and  declaratory 
judgment.    Having  failed  in  this  attempt,  appellant 
brought  a  separate  action  (A-13,503)  in  the  same  Dis- 
trict Court  seeking  the  identical  relief  of  reformation 
and  a  declaratory  judgment.    The  subsequent  action 
(A-13,503)  having  been  dismissed,  appellant  now  ap- 
peals to  this  court.    Part  of  the  relief  requested  by 
appellant  on  this  appeal  is  the  reinstatement  of  A-13,- 
503  with  respect  to  reformation;  however,  appellant's 
prayer  in  connection  with  reformation  in  A-13,503  is 
that  it  may  have  judgment  "1.  That  by  decree  of  this 
court,  the  above  mentioned  contract  of  May  18,  1955, 
be  reformed  to  conform  with  the  actual  agreement  of 
the  parties.  ..."  (TR  31).  As  appellant  points  out  in 
its  brief,  such  is  all  it  asks  in  connection  with  reforma- 
tion, namely:  ''That  the  court  reform  the  instrument 
according  to  the  intent  of  the  parties,  ..."  (Appel- 
lant's Brief,  p.  13).  Appellant  does  not  seek  to  reform 
the  contract  and  enforce  the  contract  as  reformed. 
This  prayer  for  reformation  illustrates  more  vividly 
than  any  other  act  of  appellant  the  condemnable  con- 
duct of  appellant  in  submitting  appellee  to  continuous 
litigation.     Under  its  prayer,  apparently,  appellant 
would  like  to  get  the  contract  reformed  and  a  judg- 
ment to  that  effect.    It  appears  that,  armed  with  this 
judgment,  appellant  would  then  like  to  bring  still  an 
additional  law  suit  to  enforce  the  contract  in  accord- 
ance with  the  judgment  previously  obtained. 
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Appellant's  conduct  throughout  these  proceedings 
can  in  no  way  be  justified  in  the  light  of  the  liberal 
joinder  and  pleadings  rules  of  the  Federal  Rules  of 
Civil  Procedure;  and  its  conduct  conclusively  estab- 
lishes appellant's  contempt  for,  and  disregard  of, 
every  legal  principle  involved  in  the  doctrines  of  res 
judicata,  election  of  remedy,  estoppel,  waiver,  circui- 
tous actions,  multiplicity  of  suits,  and  any  other  doc- 
trine seeking  to  expeditiously  dispose  of  controversial 
matters  arising  out  of  a  single  transaction  at  a  single 
time. 

"The  procedural  rules  are  designed  to  eliminate 
multiplicity  of  suits  and  to  dispose  of  all  claims 
between  the  parties  on  one  proceeding." 
VaUe  V.  Marhham,  5  F.R.D.  315  at  317. 

''State  practice  to  the  contrary  notwithstanding, 
the  present  federal  procedure  contemplates  the 
disposition  at  one  time  of  all  rights  and  liabilities 
arising  out  of  a  single  event,  so  far  as  disposition 
may  be  possible  and  practical." 

SinkUel  v.  Handler,  7  F.R.D.  92  at  97. 

''Public  policy  demands  that  a  multiplicity  of 
suits  be  not  maintained  even  by  a  party  entitled 
to  maintain  them  when  one  suit  would  suffice. ..." 
Cold  Metal  Process  Company  v.  United  Engi- 
neering &  Foundry  Company,  190  Fed.  2d 
217  at  222. 

The  application  of  this  policy  against  multiple  suits 
or  continuous  vexing  of  the  defendant  in  court  is  par- 
ticularly applicable  in  this  case  for  two  reasons: 
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1.  In  the  case  at  bar  we  have  a  factual  situa- 
tion where  appellant  could,  at  the  time  it  brought 
its  suit  in  the  Justice  Court,  have  sued  in  the  Dis- 
trict Court,  not  only  to  enforce  the  contract  but 
to  reform  the  contract  and  enforce  it  as  reformed 
and  also  for  a  declaratory  judgment.  Appellee 
feels  that  it  is  of  primary  significance  that  these 
three  rights  to  relief  were  coexisting  and  that 
they  arose  out  of  a  single  transaction. 

(a)  As  a  matter  of  fact,  if  these  demands  of 
appellant  had  arisen  below  by  way  of  counter- 
claim and  not  complaint,  joinder  Avould  have 
been  compulsory. 

"A  pleading  shall  state  as  a  counterclaim  any 
claim  which  at  a  time  of  serving  the  pleading 
the  pleader  has  against  any  opposing  party,  if 
it  arises  out  of  the  transaction  or  occurrence 
and  is  the  subject  matter  of  the  opposing 
party's  claim  and  does  not  require  for  its  ad- 
judication the  presence  of  third  parties  of 
whom  the  court  cannot  acquire  jurisdiction,  ex- 
cept that  a  claim  need  not  be  so  stated  if  at  the 
time  the  action  was  commenced  the  claim  was 
the  subject  of  another  pending  action."  (Rule 
13  (a),  F.R.C.P.) 

It  is  noteworthy  that  the  language  of  Rule  13  (a) 
is  in  terms  of  "claims"  and  not  in  terms  of  causes 
of  action. 

2.  Affirming  the  judgment  below,  will  in  no 
way  injure  appellant.  A-13,001  remains  pending, 
and  appellant  may  there  have  determined  in  full 
its  rights  under  the  contract  of  May  18,  1955  that 
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it  made  with  appellee.  No  doubt  appellant  will 
contest  this  statement  on  the  grounds  that,  while 
A-13,001,  will  determine  the  amount  of  money 
due  appellant  from  appellee,  nevertheless,  this 
contract  of  May  18,  1955,  is  a  burden  on  appel- 
lant; and  appellant  is  entitled  to  a  decision  as  to 
whether  or  not  the  contract  can  be  avoided.  In 
the  first  place,  such  a  contention  is  immaterial. 
If  the  contract  is  valid  and  binding,  it  makes  no 
difference  whether  or  not  appellant  considers  it  a 
desirable  contract.  Although  the  question  of 
avoidance  is  not  before  this  court,  appellee  sub- 
mits that  this  record  reflects  on  its  face  the  fact 
that  appellant,  obviously,  cannot  successfully 
maintain  a  suit  to  avoid  the  contract  of  May  18, 
1955,  in  view  of  the  fact  that  it  has,  for  several 
years,  accepted  the  monetary  benefits  of  the  con- 
tract. Further,  the  contract  was  drawn  by  appel- 
lant and  is  to  be  construed,  therefore,  against 
appellant.    Appellant  would  be  estopped. 

The  granting  of  a  declaratory  judgment  is  dis- 
cretionary and  should  be  refused  if  there  is  noth- 
ing to  be  gained  by  it  {Maryland  Casualty  Go.  v. 
Consumers  Finance  Service  of  Pa.,  101  Fed.  2d 
514;  Lihberman  v.  Merkin,  2  F.R.D.  315).  Ap- 
pellee will  dwell  in  detail,  subsequently  in  this 
brief,  on  the  contention  that  the  reformation  relief 
sought  in  A-13,503  is  identical  to  the  relief  of  en- 
forcing the  contract  in  A-13,001;  except  that  it 
appears  appellant  intends  to  obtain  it  by  initiat- 
ing still  another  law  suit  (p.  9  ante). 
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If,  therefore,  appellant  cannot  avoid  its  contract, 
to  permit  an  action  for  a  declaratory  judgment  would 
be  futile;  and,  if  appellant  can  obtain  all  the  relief 
in  A-13,001  that  it  seeks  by  reformation  in  A-13,503, 
the  determination  of  this  appeal  against  appellant  can 
in  no  way  work  a  detriment  to  appellant. 


DOES  THE  PENDENCY  OF  A-13,001  BAR  APPELLANT  FROM  THE 
REFORMATION  RELIEF  SOUGHT  IN  A-13,503? 

Although  it  is,  admittedly,  at  the  discretion  of  the 
court,  where  two  identical  actions  are  pending, 
whether  or  not  one  will  be  dismissed  or  merely  stayed 
while  the  other  is  completed,  appellant  submits  that 
the  better  policy,  where  there  are  identical  parties, 
subject  matter  and  relief  sought,  is  to  dismiss  the  sub- 
sequent action.  As  mil  be  spelled  out  herein,  the 
reformation  sought  in  A-13,503,  is  identical  to  the  re- 
lief sought  in  A-13,001.  The  parties  and  the  subject 
matter  are  the  same.  A-13,001  is  pending.  A-13,503 
has  been  dismissed;  therefore,  at  least  with  respect 
to  reformation,  this  court  should  affirm  the  judgment 
below  in  A-13,503  (1  CJ.S.  61,  Abatement  and  Re- 
vival, Sees.  36  and  37;  1  CJ.S.  119,  Abatement  and 
Revival,  Sec.  81;  Wheelis  v.  Wheelis,  226  S.W.  2d 
224;  Sears,  Roebuck  and  Company  v.  Metropolitan 
Engravers,  245  Fed.  2d  67). 


IS  APPELLANT  ESTOPPED  FROM  MAINTAINING  A-13,503? 

The  doctrine  of  election  of  remedies  will  be  dis- 
cussed subsequently.  Some  courts  will  not  recognize 
this  doctrine  but,  instead,  rely  upon  the  doctrine  of 
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estoppel.  The  majority  of  courts  distinguish  between 
the  two  doctrines.  When  considering  the  doctrine  of 
estoppel,  the  courts  require  a  showing  that  failure 
to  require  a  party  to  abide  by  the  remedy  elected  will 
cause  a  real  injury  to  the  other  party  (28  C.J.S. 
1059). 

Appellee  submits  that  it  should  prevail  on  this  ap- 
peal im.der  either  the  doctrine  of  election  of  remedies 
or  that  of  estoppel. 

In  connection  with  estoppel,  the  primary  point  is 
that  appellee  had  a  right  to  rely  upon  the  stipulation 
entered  into  by  appellant  and  appellee  to  the  effect 
"that  .  .  .  the  sole  question  to  be  determined  herein  is 
whether  or  not  the  word  'property'  as  used  in  said 
contract  means  real  property  or  whether  it  means  real 
and  personal  property"  (TR  13;  paragraph  VI  of 
Stipulation).  In  the  light  of  this  stipulation,  appellee 
had  a  right  to  believe  that  the  judgment  in  the  Jus- 
tice Court  would  conclude  this  matter.  It  was  ap- 
pellant that  chose  the  Justice  Court.  Certainly,  ap- 
pellee had  the  right  to  believe  and  reasonably  rely 
upon  the  matter  not  proceeding  beyond  an  appeal 
from  the  Justice  Court  to  the  District  Court,  the  now 
pending  action  of  A-13,001. 

Instead  of  abiding  by  its  stipulation,  and  by  way 
of  further  injury  to  appellee,  appellant  submits  ap- 
pellee to  the  continued  annoyance  and  expense  of  con- 
tinuous and  even  duplicitous  legal  proceedings:  first, 
in  opposing  the  amendment  to  the  complaint  in  A-13,- 
001  (unjustifiable  in  the  light  of  the  above  quoted 
stipulation  and  in  the  further  light  of  the  fact  that  ap- 
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pellant  must  be  presumed  to  know  the  law)  (Sec.  68- 
9-14,  A.C.L.A.  1949;  TR  6-7)  and  therefore  knew  it 
had  no  chance  of  success  in  seeking  the  amendment; 
and,  second,  the  annoyance,  expense  and  inconvenience 
throughout  all  the  proceedings  in  A-13,503,  including 
this  appeal. 

The  above  stated  applies  to  both  the  remedies  of 
reformation  and  declaratory  judgment. 


HAS  APPELLANT  WAIVED  ITS  RIGHT  TO  MAINTAIN  A-13,503? 

Appellee  submits  that  the  stipulation  just  quoted  in 
connection  with  estoppel  (TR  13)  is  an  excellent  basis 
for  a  decision  that  appellant  has  waived  its  right  to 
maintain  A-13,503. 

''Section  68-2-1.  Actions  within  Jurisdictions: 
Judgments  on  Confession. 

A  justice's  court  has  jurisdiction,  but  not  exclu- 
sive, of  the  following  actions: 
First.     For  the  recovery  of  money  or  damages 
only  when  the  amoimt  claimed  does  not  exceed 
$1000.00;  .  .  ."  (Emphasis  ours.) 
Sec.  68-2-1,  A.C.L.A.  1949. 

"Where  a  counterclaim  exceeding  the  jurisdic- 
tional limit  is  pleaded,  the  jurisdiction  of  the  jus- 
tice's court  is  not  ousted,  but  the  prevailing  de- 
fendant cannot,  besides  defeating  plaintiff's  claim, 
be  awarded  more  than  jurisdictional  amounts ;  he 
waives  any  balance." 

Notes  of  Decisions  3  A.C.L.A.  2454; 

Bennett  v.  Forrest,  69  F.  421,  1  Alaska  Rep. 
721-722. 
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By  a  like  token,  where  appellant  had  available  to 
it,  equitable  and  statutory  remedies  (reformation  and 
declaratory  judgment)  over  which  only  the  District 
Court  had  jurisdiction,  and  particularly  when  these 
remedies  arose  out  of  the  same  transaction  and  existed 
concurrently  with  the  remedy  of  enforcing  the  con- 
tract, by  initiating  action  in  a  Justice  Court  for  less 
than  appellant  claimed  to  be  entitled,  it  waived  the 
overage. 

ARE  THERE  MULTIPLE  CAUSES  OF  ACTION  HERE  OR  BUT  A 
SINGLE  CAUSE  OF  ACTION  AND  MULTIPLE  REMEDIES? 

There  seems  to  be  some  confusion  as  to  whether 
or  not  the  differences  between  appellant  and  appellee 
are  concerned  with  multiple  causes  of  action  or  merely 
multiple  remedies  (Appellant's  Brief  p.  12). 

It  may  be  contended  that  there  are  two  causes  of 
action,  one  to  enforce  the  contract,  which  embodies  not 
only  the  remedy  of  reformation,  but  the  remedy  of 
enforcement,  and  a  second  cause  of  action  for  a  de- 
claratory judgment;  however,  appellee  believes  that 
the  law  establishes  that  the  procedure  for  a  declara- 
tory judgment  is  not  a  cause  of  action  but  merely  a 
procedural  remedy.  Indeed,  the  cases  hold  that  a  pro- 
ceeding for  a  declaratory  judgment  will  lie  irrespec- 
tive of  the  existence  of  a  cause  of  action  {Maryland 
Casualty  Company  v.  Huhhard,  22  Fed.  Sup.  697). 

The  present  declaratory  judgment  statute,  (28 
U.S.C.A.  Sec.  2201)  is  a  descendant  from  the  old  Sec- 
tion 400  of  the  same  Title  which  reads : 

*'In  cases  of  actual  controversy,  except  with  re- 
spect to  federal  taxes,  the  courts  of  the  United 
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States  shall  have  power  upon  petition,  declara- 
tion, complaint  or  other  appropriate  pleadings 
to  declare  rights  and  other  legal  remedies  of  any 
interested  party  petitioning  for  such  declaration, 
whether  or  not  such  further  relief  is  or  could  be 
prayed,  and  such  declaration  shall  have  the  force 
and  effect  of  a  final  judgment  or  decree  and  be 
reviewable  as  such."  (48  Stat.  955;  49  Stat.  1027.) 

The  present  Federal  Declaratory  Judgment  Statute 
(28  XJ.S.C.A.  Sec.  2201)  is,  and  since  the  passing  of 
the  old  Sec.  400,  has  been  held  to  be,  a  procedural  stat- 
ute which  provides  an  additional  remedy  for  use  in 
those  controversies  over  which  District  Courts  already 
have  jurisdiction  (American  Chemical  Paint  Co.  v. 
Dow  Chemical  Co.,  161  Fed.  2d  956,  rehearing  denied, 
164  Fed.  2d  208 ;  Caven  v.  Clark,  78  Fed.  Sup.  295 ; 
Sachs  V.  Cluett,  Peahody  S  Company,  91  Fed.  Sup. 
37;  Berlitz  School  of  Languages  of  America  v.  Don- 
nelley and  Suess,  84  Fed.  Sup.  75;  Donnelley  v.  Ma- 
var  Shrim,p  and  Oyster  Co.,  190  Fed.  2d  409  at  410). 

The  act  is  to  determine  rights  prior  to  the  filing  of 
a  regular  action  and  to  prevent  multiplicity  of  litiga- 
tion {Security  Insura/nce  Co.  v.  Jay,  109  Fed.  Sup. 
87;  Scott-Burr  Stores  Corp.  v.  Wilcox,  194  Fed.  2d 
989). 

The  declaratory  judgment  statute  merely  enlarges 
the  range  of  remedies  {Pa.  Railway  Co.  v.  U.S.,  Ill 
Fed.  Sup.  80). 

Speaking  of  the  various  declaratory  judgment  acts, 
it  is  said: 

^\  .  .  that  the  effect  is  simply  to  make  a  contro- 
versy over  a  legal  or  equitable  right  or  title  jus- 
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ticiable  at  an  earlier  state  of  the  controversy  than 
that  which  gave  rise  to  a  cause  of  action  at  com- 
mon law,  or  to  enable  the  normal  defendant  to  in- 
stitute the  proceedings. 

In  general,  it  may  be  said  that  declaratory  judg- 
ment acts  are  designed  to  supply  former  deficien- 
cies in  legal  procedure  and  to  furnish  a  full  and 
adequate  remedy  where  none  existed  before, 
rather  than  to  supplant  or  displace  pre-existing 
and  effective  remedies  or  to  provide  a  substitute 
for  other  regular  actions.  ..." 

16  Am.  Jut.  281,  Declaratory  Judgments,  Sec.  7. 

"Jurisdiction  under  a  declaratory  judgment  act 
is  not  confined  to  cases  in  which  the  parties  or  one 
of  them  have  a  cause  of  action  apart  from  that 
conferred  from  the  act  itself.  ...  To  hold  that 
there  must  be  a  'cause  of  action'  as  that  term  is 
ordinarily  used  would  defeat  the  fundamental 
purpose  and  destroy  the  real  value  of  the 
remedy.''  (Emphasis  ours.) 

16  Am.  Jur.  286,  Declaratory  Judgments,  Sec. 
12. 

From  the  date  of  the  initial  enactment  of  the  Fed- 
eral Declaratory  Judgment  Statute  (Old  Sec.  400, 
supra)  to  the  present  Section  2201,  the  cases  have  uni- 
formly held  that  a  declaratory  judgment  is  procedural 
and  remedial  and,  hence,  not  a  cause  of  action  at  all. 
{Reliance  Life  Ins.  Co.  v.  Biirgess,  112  Fed.  2d  234; 
Love  V.  U.S.,  108  Fed.  2d  43;  Ohio  Casualty  Ins.  Co. 
V.  Marr,  98  Fed.  2d  973;  Ohio  Casualty  Ins.  Co.  v. 
Richards,  27  Fed.  Sup.  18;  Sinclair  Refining  v.  Bur- 
roughs, 13^¥ed.  2d  536). 
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Some  of  the  cases  contain  even  stronger  language 
to  the  effect  that  a  declaratory  judgment  has  nothing 
to  do  with  the  creation  of  a  right,  a  thing  to  be  pro- 
tected by  a  cause  of  action  and  continue  that  the  de- 
claratory judgment  merely  establishes  a  new  remedy 
for  existing  rights  (Aralac,  Inc.  v.  Hat  Corp.  of 
America,  166  Fed.  2d  286 ;  American  Chemical  Paint 
Co.  V.  Dow  Chemical  Co.,  supra;  Davis  v.  American 
Foundry  Equipment  Co.,  94  Fed.  2d  441;  American 
Casualty  Co.  of  Reading,  Pa.  v.  Howard,  80  Fed.  Sup. 
983;  Sunshine  Mining  Co.  v.  Carver,  34  Fed.  Sup. 
274). 


DOES  THE  DOCTIIINE  OF  ELECTION  OF  REMEDIES  BAR 
APPELLANT  FROM  MAINTAINING  A-13,503? 

The  doctrine  of  election  of  remedies  is  a  rule  of 
policy  designed  to  prevent  vexatious  litigation  (28 
CJ.S.  1058,  Election  of  Remedies,  Sec.  1). 

The  basis  of  the  rule  is  that  one  shall  not  be  vexed 
twice  for  one  and  the  same  cause  (28  CJ.S.  1060). 

Stated  differently,  the  rule  is  based  upon  prohibit- 
ing one  from  occupying  inconsistent  positions;  in 
other  words,  one  shall  not  be  allowed  to  both  appro- 
bate and  reprobate  (28  CJ.S.  1058). 

The  doctrine  is  recognized  by  both  state  and  fed- 
eral courts  (28  CJ.S.  1058,  supra;  U.S.  v.  Oregon 
Lumber  Co.,  260  U.S.  290;  Durham  v.  New  Amster- 
dam Casualty  Co.,  208  Fed.  2d  342;  Z7.*S'.  v.  Bern- 
stein, 149  Fed.  Sup.  568 ;  Fi7\<it  Nat'l  Bank  in  Wichita 
V.  Luther,  supra;  Sears,  Roebuck  and  Co.  v.  Metropol- 
ita/n  Engravers,  supra). 
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''All  actions  which  proceed  on  the  theory  that 
plaintiff  has  ratified  an  authorized  transaction  are 
inconsistent  with  actions  which  proceed  on  the 
theory  that  plaintiff  has  repudiated  such  transac- 
tion." 

28  CJ.S.  1076,  Election  of  Remedies,  Sec.  9. 

See  also: 

Minneapolis  NaVl  Bank  of  Minneapolis,  Kan- 
sas V.  Liherty  Nat 'I  Bank  of  Kansas  City,  72 
Fed.  2d  434; 

Butler  Bros.  v.  Hames,  97  S.W.  2d  622. 

Rescission  and  reformation  are  inconsistent  {Feit  v. 
Reicliert,  189  Pac.  854)  ;  hence,  the  relief  of  declara- 
tory judgment  asking  that  appellant  be  allowed  to 
avoid  the  contract  or  to  have  the  contract  declared 
void  is  inconsistent  with  A-13,001  to  collect  money  al- 
legedly due  under  the  contract,  that  is,  to  enforce  the 
contract  of  May  18,  1955. 

In  U.S.  V.  Oregon  Lumber  Co.,  supra,  the  court  was 
concerned  with  an  action  brought  by  an  appellant 
against  appellee  seeking  damages  for  the  fraudulent 
acquisition  of  land  by  patent  from  the  government. 
The  appeal  to  the  Supreme  Court  was  from  the  Ninth 
Circuit.  Previously,  appellant  had  lost  the  suit  against 
the  appellee  which  sought  to  set  aside  the  patent  and 
establish  ownership  of  the  land  in  appellant,  the 
United  States.  The  prior  suit  was  lost  by  the  United 
States  as  a  result  of  a  plea  in  bar  of  the  statute  of 
limitations.  The  court  held  for  appellee  and  based 
its  decision  on  the  doctrine  of  election  of  remedies 
(U.S.  V.  Oregon  Ltimher  Co.,  260  U.S.  290). 
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''Upon  the  facts  stated  the  sale  was  voidable 
(Moran  v.  Horsky,  178  U.S.  205,  212),  and  the 
plaintiff  in  error  was  entitled  to  disaffirm  the 
same  and  recover  the  land  or  affirm  it  and  recover 
damages  for  the  fraud.  It  could  not  do  both.  Both 
remedies  were  appropriate  to  the  facts,  but  they 
were  inconsistent  since  the  first  was  founded  upon 
a  disaffirmance  and  the  second  upon  an  affirmance 
of  a  voidable  transaction.  Robb  v.  Vos,  155  U.S. 
13,  43 ;  Connihan  v.  Thompson,  111  Mass.  270,  272. 
2  Black  on  Recision  and  Cancellation,  Sec.  562, 
and  cases  cited.  The  rule  is  applicable  to  the  gov- 
ernment in  cases  where  patents  have  been  pro- 
cured by  fraud.  U.S.  v.  Koleno,  366  Fed.  180, 
183.  Any  decisive  action  by  a  party,  with  knowl- 
edge of  his  rights  and  of  the  facts,  determines  his 
election  in  the  case  of  inconsistent  remedies,  and 
one  of  the  most  unequivocable  of  such  determina- 
tive acts  is  the  bringing  of  a  suit  based  on  one  or 
the  other  of  these  inconsistent  conclusions.  Robb 
V.  Vos,  supra." 

U.S.  V.  Oregon  Lumber  Co.,  supra,  at  294-295. 

''But  here  in  the  equity  suit,  the  plaintiff  in  error 
upon  the  coming  in  of  defendant's  plea  of  the 
statute  of  limitations  made  no  offer  to  amend  or 
request  to  transfer  the  case  to  the  law  docket,  but 
proceeded  to  trial  and  judgment  upon  the  original 
bill,  with  knowledge  of  all  of  the  facts  for  more 
than  six  years  prior  to  the  filing  of  its  bill.  De- 
feated in  its  equity  suit,  it  brought  its  action  at 
law  upon  the  same  allegations  of  fact.  We  think 
it  is  not  admissible  to  thus  speculate  upon  the  ac- 
tion of  the  court,  and  having  met  with  an  adverse 
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decision,  to  again  vex  the  defendant  with  another 
inconsistent  action  upon  the  same  facts." 
U.S.  V.  Oregon  Lumber  Co.,  supra,  at  296. 

''The  case  of  Bistline  v.  U.S.,  299  Fed.  546,  relied 
upon  by  the  plaintiff  in  error,  is  not  in  conflict 
with  this  conclusion.  That  was  an  action  by  the 
government  to  recover  damages  for  the  fraudulent 
acquisition  of  certain  public  lands.  A  prior  suit 
had  been  brought  in  equity  to  cancel  the  patent, 
but  the  defendant's  answer  showed  that  the  land 
had  been  conveyed  to  persons  not  made  parties 
to  the  suit.  The  government  therefore  promptly 
dismissed  its  suit  in  equity  and,  on  the  same  day, 
commenced  the  action  at  law  for  damages.  If,  in 
the  instant  case,  a  like  course  had  been  followed 
upon  the  coming  in  of  defendant's  answer  plead- 
ing the  statute  of  limitations,  the  case  just  re- 
ferred to  would  have  been  in  point." 

U.S.  V.  Oregon  Lumber  Co.,  supra,  at  297. 

' '  The  distinguishing  feature  of  the  instant  case  is 
that  after  the  coming  in  of  the  answer,  pleading 
the  statute  of  limitations,  and  the  plain  warning 
thus  conveyed  of  the  danger  of  continuing  the 
equity  suit  further,  the  plaintiff  in  error  persisted 
in  pursuing  it  to  final  judgment,  instead  of 
promptly  reforming  the  cause  or  dismissing  the 
bill  and  seeking  the  alternative  remedy  not  sub- 
ject to  the  same  defense.  The  doctrine  of  elec- 
tion of  remedies  and  that  of  res  judicata  are  not 
the  same,  but  they  have  this  in  common,  that 
each  has  for  its  underlying  basis  the  maxim  which 
forbids  that  one  shall  be  twice  vexed  for  one  and 
the   same   cause.    The   policy  embodied  in  this 
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maxim  we  think  requires  us  to  hold  that  the  plain- 
tiff in  error,  in  bringing  the  original  suit,  and  in 
continuing  after  the  plea  in  bar  to  follow  it  to  a 
final  determination,  made  an  irrevocable  election, 
and  that  it  is  now  estopped  from  maintaining  the 
present  inconsistent  action." 

U.S.  V.  Oregon  Lumber  Co.,  supra,  at  301. 

P'roceeding  under  the  belief  that  a  declaratory 
judgment  is  merely  an  additional  remedy,  appellee 
submits  that  the  doctrine  of  election  of  remedies  is 
applicable  to  this  appeal  and  that,  therefore,  an  action 
for  declaratory  judgment  to  the  effect  that  a  contract 
is  void,  being  inconsistent  with  a  pending  action  to 
enforce  the  contract  (A-13,001)  is  barred  by  virtue  of 
the  doctrine. 

One  cannot  both  affirm  and  disaffirm  (12  Sixth  De- 
cennial Digest  872  et  seq.,  Election  of  Remedies  Key 
No.  3  (2)). 

As  previously  stated  a  man  shall  not  be  allowed  to 
approbate  and  reprobate. 

Appellee  submits  that  there  can  be  no  question  but 
that  the  remedy  of  declaratory  judgment  seeking  to 
disaffirm  the  contract,  being  inconsistent  with  the  rem- 
edy to  enforce  the  contract  (A-13,001  pending  in  the 
District  Court  and  10-297-C  having  been  decided  in  the 
Justice's  Court)  is  barred  by  the  doctrine  of  election 
of  remedies  (see  also  28  C.J.S.  1063,  Election  of  Rem- 
edies, Sec.  3a). 

There  is  more  doubt  as  to  whether  or  not  the  doc- 
trine of  election  of  remedies  will  bar  the  relief  of 
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reformation ;  however,  appellee  submits  that  the  ques- 
tion has  already  been  decided  favorably  to  appellee  so 
far  as  this  court  is  concerned. 

The  cases  which  hold  that  an  action  to  enforce  the 
contract  is  no  bar  to  a  subsequent  action  to  reform  it 
base  their  reasoning  on  the  ground  that  there  is  noth- 
ing inconsistent  in  the  remedies  seeking  enforcement 
and  the  remedies  seeking  to  reform  in  that  they  both 
seek  to  affirm  the  contract.  This  reasoning  evades  the 
issue,  and  the  conclusion  of  these  cases  is  possible  only 
because  the  courts  have  the  word  ''affirm"  as  the  focal 
point  of  their  reasoning. 

The  more  logical  approach  is  that  nothing  could  be 
more  inconsistent  than  attempting  to  enforce  some- 
thing ''as  is"  (A-13,001  and  10-297-C)  and  attempt- 
ing to  enforce  something  "as  it  is  not"  (reformation 
in  A-13,503). 

In  any  event,  appellee  contends  that  the  cases  hold- 
ing that  there  is  no  inconsistency  in  suing  to  enforce 
a  contract  and  subsequently  suing  to  reform  it  are 
not  in  point.  Appellant  seeks  to  enforce  the  contract 
in  A-13,001  and  sought  to  enforce  it  in  10-297-C.  In 
the  matter  on  appeal  (A-13,503)  appellant  seeks  to 
reform  the  contract;  htit  appellant  does  not  seek  to 
enforce  the  contract  as  reformed  (TR  31;  Appellant's 
Brief,  p.  13).  The  cases  holding  no  inconsistency  are 
concerned  with  an  action  to  not  only  reform  but  to 
enforce  it  as  reformed. 

"According  to  some  decisions,  where  a  mistake 
has  been  made  in  a  contract,  of  such  a  nature  and 
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under  such  circumstances  as  to  give  rise  to  the 
equitable  right  to  have  the  contract  reformed,  the 
prosecution  to  judgment  of  an  action  at  law  for 
damages  for  breach  of  the  contract  is  inconsistent 
with  and  a  bar  to,  a  subsequent  suit  for  the  ref- 
ormation of  the  contract.  Likewise,  a  pending 
suit  on  a  contract  as  written  precludes  a  party 
from  subsequently  seeking  reformation  thereof." 
28  CJ.S.  1073,  Election  of  Remedies,  Sec.  7. 

Einsiedler  v.  Massari  supports  this  doctrine.  Mas- 
sari  sued  Einsiedler  for  the  balance  due  on  a  contract. 
Einsiedler  defended  by  affirmatively  pleading  a  loan 
agreement  and  a  security  trust  agreement,  the  oper- 
ation of  which  was  to  pay  the  balance  on  the  contract 
on  which  Massari  based  his  claim.  Massari  won.  Ein- 
siedler brings  the  present  action  by  way  of  reforma- 
tion of  the  contract  on  which  Massari  recovered  in 
order  to  incorporate  into  that  contract  the  loan  agree- 
ment and  the  security  trust  agreement  previously 
pleaded  by  Einsiedler.  The  court  refused  and  denied 
the  action  of  reformation.  The  case  is  an  excellent  one 
in  discussing  the  policy  involved.  (Einsiedler  v.  Mas- 
sari, 18  Ail  2d  572). 

It  is  true  that  the  court  in  the  Massari  case  said  that 
it  bases  its  decision  on  res  judicata;  however,  as  a 
matter  of  fact,  res  judicata  cannot  apply  except  upon 
the  principle  that  a  matter  is  res  judicata  as  to  not 
only  what  was  decided  but  as  to  all  that  could  have 
been  decided  between  the  parties.  The  policy  on  which 
the  court  based  its  decision  is  applicable  to  the  pres- 
ent case  now  on  appeal  before  this  court;  and  that 
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policy  is  to  the  effect  that,  there  being  liberal  rules  of 
joinder  in  pleading  and  the  abolition  of  the  distinc- 
tion between  courts  of  law  and  courts  of  equity,  Ein- 
siedler  had  an  opportunity  not  only  to  plead  the  loan 
agreement  and  security  trust  agreement  by  way  of  an 
affirmative  defense  in  the  original  suit  brought  by 
Massari,  but,  at  that  time,  he  had  an  opportimity  to 
seek  the  reformation  he  now  seeks  in  the  subsequent 
action. 

As  previously  pointed  out,  the  Massari  case  sup- 
ports the  contention  that  appellant's  conduct  is  par- 
ticularly unjustifiable  in  light  of  the  fact  that,  at  the 
time  appellant  instigated  action  in  the  Justice's  Court, 
it  had  a  choice  of  forums  between  the  Justice  Court 
and  the  District  Court;  and  there  were  coexisting  at 
that  time,  the  remedies  to  enforce  the  contract,  to  re- 
form the  contract  and  enforce  it  as  reformed,  and  for 
a  declaratory  judgment.  Instead  of  seeking  these 
three  claims  for  relief  in  the  District  Court  at  that 
time,  appellant  chose  to  prosecute  this  suit  in  a  piece- 
meal fashion  and  even  now  threatens  to  throw  other 
pieces  at  appellee  in  the  future,  since  appellant  still 
does  not  ask  for  enforcement  of  the  contract  as  re- 
formed (TR  31). 

One  who  elects  to  sue  upon  a  written  contract  as 
executed  and  who  prosecutes  the  action  to  trial  and 
judgment  cannot  thereafter  bring  an  action  to  reform 
the  contract  (Hennepin  Paper  Co.  v.  Fort  Wayne 
Corrugated  Paper  Co.,  153  Fed.  2d  822). 

The  Hennepin  case  involves  a  plaintiff  who  sued  on 
a  contract,  as  orally  modified,  which  provided  that  de- 
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fendant  was  to  purchase  from  plaintiff  specified 
amounts  of  paper.  Plaintiff  lost.  Plaintiff  then 
brought  the  present  action  wherein  ''the  plaintiff  is 
seeking  a  reformation  of  the  written  contract  under 
date  of  July  1,  1941,  so  as  to  make  that  contract  con- 
form to  the  'true  intent  and  understanding  of  both 
parties'  to  the  contract.  ..."  {Hennepin  case,  supra  at 
824).  This  case  is  directly  in  point,  although  the  fac- 
tual situation  in  the  matter  on  appeal  before  this  court 
is  such  as  to  spell  out  an  even  stronger  case  for  this 
appellee  than  the  defendant  had  in  the  Hennepin 
case.  (As  will  be  pointed  out  in  a  subsequent  section 
as  to  what  constitutes  a  conclusive  election  imder  the 
doctrine  of  election  of  remedies,  appellant  has  not 
only  elected  the  remedy  but  tenaciously  refuses  to 
relinquish  it.) 

'^ Under  the  Federal  Biiles  of  Civil  Procedure^ 
and  under  the  law  of  Indiana,  the  plaintiff  had  the 
right,  in  the  first  action,  to,  by  proper  pleading, 
ask  that  the  written  contract  of  July  1,  1941,  be 
reformed  and  redrawn,  as  it  is  attempting  to  do 
in  the  second  action."  (Emphasis  ours.) 
Hennepin  case,  supra,  at  825. 

By  like  token,  this  appellant  had  all  three  remedies 
available  to  it  and  the  forum  of  the  District  Court 
open  to  it  at  the  time  it  initiated  the  action  to  enforce 
the  contract  in  the  Justice  Court,  which  action  is  now 
pending  in  the  District  Court  at  Anchorage  as 
A-13,001. 

"It  certainly  knew  the  same  facts  at  the  time  the 
district  court  struck  out  paragraph  Y  of  the  com- 
plaint in  the  first  cause  of  action,  as  it  knew  at  the 
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time  it  drafted  the  complaint  in  the  second  action, 
and  it  should  have  filed  either  an  amended  com- 
plaint or  an  additional  count  or  paragraph  in 
that  action  so  as  to  have  presented  all  issues  in 
the  same  action." 
Hennepin  case,  supra,  at  825. 

By  like  token,  when  this  appellant  filed  in  the  Jus- 
tice Court,  all  facts  concerned  with  the  alleged  right 
to  all  three  remedies  were  known  to  this  appellant. 
The  appellant  sued  to  enforce  the  contract,  so  its 
claim  to  recover  money  under  the  contract,  obviously, 
was  in  the  mind  of  appellant.  It  knew  that  there  was 
a  question  of  reformation,  because  it  stipulated  that 
the  sole  question  to  be  decided  in  the  Justice  Court 
was  the  meaning  of  the  word  ''property".  Further, 
it  even  had  its  city  manager  and  clerk  testify  as 
to  the  intent  of  the  parties,  testimony  relevant  to 
nothing  more  than  reformation.  Certainly  the  exist- 
ence of  the  Federal  Declaratory  Judgment  Statute  was 
a  matter  known  to  the  city  attorney  at  the  same  time. 
It  was  only  after  the  appellant  lost  this  action  in  the 
Justice  Court  that  it  became  revengeful  and  attempted 
to  avoid  the  contract  by  seeking  amendment  in  A- 
13,001  and  later  initiating  A-13,503.  By  proceeding 
in  the  Justice  Court,  initially,  when  it  knew  the  Jus- 
tice Court  had  no  jurisdiction  over  reformation  or 
declaratory  judgment,  it  is  obvious  that  the  only  thing 
appellant  sought  was  money;  but,  being  denied  the 
money,  it  has  imdertaken  to  penalize  appellee  as  much 
as  it  possibly  can,  threatening  avoidance  and  the  cut- 
ting off  of  the  sewer  service  and  continual,  vexatious 
litigation. 
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''This  it  could  have  done  'regardless  of  con- 
sistency and  whether  based  on  legal  or  equitable 
grounds  or  both.'  Rule  8  (e)  (2)  Federal  Rules 
of  Civil  Procedure.  The  authority  to  thus  have 
joined  its  claims  is  specifically  provided  for  in 
Rule  18,  of  the  Federal  Rules  of  Civil  Procedure 
as  follows :  '  (a)  Joinder  of  Claims.  The  plaintiff 
in  his  icomplaint  *  *  *  may  join  either  as  inde- 
pendent or  as  alternate  claims  as  many  claims 
either  legal  or  equitable  or  both  as  he  may  have 
against  an  opposing  party.'  See  also,  Burns'  In- 
diana Statutes,  Annotated,  1933,  Sec.  2-101,  which 
reads  as  follows:  'One  form  of  action. — There 
shall  be  no  distinction  in  pleading  and  practice 
between  actions  at  law  and  suits  in  equity;  and 
there  shall  be  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights  and 
the  redress  of  private  wrongs,  which  shall  be  de- 
nominated a  civil  action.  All  courts  which  are 
vested  with  jurisdiction  both  in  law  and  equity 
may,  to  the  full  extent  of  their  respective  juris- 
dictions, administer  legal  and  equitable  remedies, 
in  favor  of  either  party,  in  one  and  the  same  suit, 
so  that  the  legal  and  equitable  rights  of  the 
parties  may  be  enforced  and  protected  in  one 
(1)  action.'  .  .  . 

' '  Therefore,  it  seems  clear  that  the  plaintiff  predi- 
cated his  first  suit  on  the  written  contract  plus 
the  alleged  subsequent  oral  modification  of  one  of 
its  terms.  ...  It  made  its  election  in  the  first 
action  and  it  camiot  now,  in  a  separate  action, 
assume  an  entirely  different  and  inconsistent  posi- 
tion in  an  effort  to  have  the  same  written  contract 
reformed.  As  heretofore  observed,  such  effort,  if 
it  desired  a  reformation  of  contract,  should  have 
been  undertaken  in  the  first  action.  .  .  . 
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*'Tlie  Supreme  Court  of  Indiana  in  the  case  of 
Royal  Ins.  Co.  v.  Stewart,  190  Ind.  444;  129  NE 
853,  857,  said  'Where  a  party  elects  to  sue  on  a 
written  contract  as  executed,  and  the  action  pro- 
ceeds to  trial  and  judgment,  he  cannot  thereafter 
bring  an  action  to  reform  the  contract.  2  Black 
on  Judgments,  Sec.  632  *  *  *.  Again,  in  the  case 
of  Knight  V.  Electric  Household  Utilities  Corp., 
133  N.J.  Eq.  87,  30  Atl.  2d  585,  588,  affirmed  134 
N.J.  Eq.  542,  36  Atl.  2d  201,  the  Court  said, 
'Whether  a  plaintiff  is  precluded  by  the  judg- 
ment, depends  upon  the  extent  to  which  the  legal 
and  equitable  remedies  have  been  merged  in  the 
state  where  the  judgment  is  rendered.  Restate- 
ment— Judgments,  Sec.  66.  The  judgment  barred 
the  suit  for  reformation  if  the  plaintiff  could  have 
obtained  reformation  in  his  original  action  on  the 
contract.  Royal  Ins.  Co.  v.  Stewart,  Inc.  190  Ind. 
444,  129  N.E.  853.  But  where  the  law  court  can- 
not give  equitable  relief,  the  judgment  is  not  a 
bar.  Northern  Assurance  Co.  v.  Grand  View 
Bldg.  Assoc,  203  U.S.  106,  27  Sup.  Ct.  27,  51  L. 
Ed.  109.  .  .  .' 

''Not  only  under  the  Federal  Rules  of  Civil  P'ro- 
cedure,  but  under  the  law  of  Indiana,  the  plain- 
tiff could  have,  in  the  first  action,  sought  a  refor- 
mation of  the  contract,  and  it  was  its  duty  to  have 
done  so  if  it  desired  to  litigate  that  question.  Not 
having  done  so,  and  having  sought  an  entirely 
different  and  inconsistent  remedy  in  that  action, 
it  cannot  now  maintain  the  second  action.  The 
district  court  properly  granted  the  motion  of  de- 
fendant for  a  summary  judgment. 

"The  judgment  of  the  district  court  is  affirmed." 
(Emphasis  ours.) 
Hemiepin  case,  supra  at  825-827. 
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What  better  authority  for  the  application  of  the  doc- 
trine of  election  of  remedies  or  of  estoppel  or  of  an 
outrig-ht  waiver,  irrespective  of  appellee's  right  to  rely 
upon  the  stipulation  of  appellant  to  the  effect  that  the 
sole  question  is  the  definition  of  the  word  *' property", 
could  one  have  than  the  foregoing  authority?  (Sup- 
porting the  Hennepin  case,  see:  49  A.L.E.  1513  at 
1515-1517 ;  Leaksville  Light  .&  Power  Co.  v.  Ga.  Cas- 
ualty Co.,  137  S.E.  817.) 


WHAT  ACTS  CONSTITUTE  A  CONCLUSIVE  ELECTION  UNDER 
THE  DOCTRINE  OF  ELECTION  OF  REMEDIES? 

As  to  what  constitutes  an  act  sufficiently  decisive 
to  prompt  a  court  to  hold,  wdth  respect  to  the  doctrine 
of  election  of  remedies,  that  an  election  has,  in  fact, 
been  made,  there  is  a  wide  divergence  of  authority. 
''The  authorities  are  by  no  means  harmonious  as 
to  what  acts  constitute  a  conclusive  election.   .  .  . 
it  may  be  stated  as  a  general  rule  that  any  de- 
cisive act  of  a  party,  with  the  knowledge  of  his 
rights  and  of  the  facts,  indicating  an  intent  to 
pursue  one  remedy  rather  than  the   other,   de- 
termines his  election  in  case  of  conflicting  and  in- 
consistent remedies.  .  .  . 

''Any  unambiguous  act  consistent  with  one  rem- 
edy and  inconsistent  with  others  will  generally  be 
deemed  conclusive  evidence  of  an  election.  .  .  . 

"According  to  some  decisions,  an  election  has  ma- 
tured only  when  the  rights  of  the  parties  have 
been  materially  affected  to  the  advantage  of  one 
or  the  disadvantage  of  the  other.  According  to 
other  authority,  a  deliberate  choice  or  election  is 
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binding  even  though  no  positive  disadvantage  or 
injury  has  resulted  to  the  other  party,  and,  as 
appears  infra  Sec.  15,  the  mere  commencement  of 
an  action  may  be  sufficient  to  prechide  the  sub- 
sequent pursuit  of  another  remedy." 
28  CJ.S.  1077  to  1079,  Election  of  Remedies, 
Sec.  11. 

Some  cases  hold  that  a  party  is  not  boimd  by  his 
election  unless  he  obtains  some  advantage  by  his  first 
action,  such  as  judgment  in  his  favor  (MorJan  v. 
TMcey  Mfg.  Corp.,  7  Fed.  2d  494,  affirmed  14  Fed.  2d 
920,  certiorari  denied  273  U.S.  744,  47  S.Ct.  344,  71 
L.Ed.  870). 

As  noted  in  the  above  citation,  the  Supreme  Court 
of  the  United  States  denied  certiorari ;  however,  when 
the  matter  was  actually  considered  by  the  Supreme 
Court,  it  had  this  to  say : 

"  ; . . .  and  to  hold  that  plaintiff  may  then  invoke 
another  and  inconsistent  remedy  is  not  to  recog- 
nize an  exception  to  the  general  operation  of  the 
doctrine  of  election  of  remedies  but  to  deny  the 
doctrine  altogether.  Here,  upon  the  facts  as 
stated  in  the  bill  in  equity  and  later  in  the  action 
at  law,  both  remedies  were  available  to  the  plain- 
tiff in  error.  In  electing  to  sue  in  equity  plain- 
tiff in  error  proceeded  with  full  knowledge  of  the 
facts,  but  it  imderestimated  the  strength  of  its 
■cause,  and  if  that  were  sufficient  to  warrant  the 
bringing  of  a  second  and  inconsistent  action  the 
result  would  be  to  confine  the  defense  of  an  elec- 
tion of  remedies  to  cases  where  the  first  suit  had  I 
been  won  by  plaintiff  and  to  deny  it  in  all  cases  ^ 
where  plaintiff  had  lost.     But  the  election  was 
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determined  by  the  bringing  and  maintenance  of 
the  suit,  not  by  the  final  disposition  of  the  case 
by  the  court.  See,  for  example,  Bolton  Mines  Co. 
V.  Stokes,  82  Md.  50,  59." 

TJ.  8.  V.  Oregon  Lumber  Co.,  supra,  at  301. 

The  Oregon  Lumber  case  is  still  good  law. 

There  is  an  extensive  annotation  on  this  subject 
of  what  constitutes  a  conclusive  election  in  6  A.L.R. 
2d  10. 

Irrespective  of  the  divergence  of  authority,  there 
seems  to  be  no  doubt  that  the  prosecution  of  one  reme- 
dial right  to  judgment  or  decree,  whether  the  judg- 
ment or  decree  is  for  or  against  the  plaintiff,  is  a 
decisive  act  which  constitutes  a  conclusive  election, 
and  that  is  exactly  what  appellant,  as  plaintiff,  did  in 
10-297-C  (28  CJ.S.  1087,  Election  of  Remedies,  Sec. 
14). 

''.  .  .  it  is  uniformly  held  that  prosecution  of  a 
remedy  to  a  judgment  on  the  merits  is  a  conclu- 
sive choice  precluding  the  plaintiff  from  there- 
after maintaining  an  inconsistent  remedy,  and 
this  rule  has  been  held  applicable  even  though  the 
judgment  was  against  the  plaintiff  ..." 
6  A.L.R.  2d  11. 

The  Federal  courts  have  extended  the  doctrine  well 
beyond  the  requirement  of  pursuing  a  remedy  to  judg- 
ment. 

Some  even  prohibit  the  amendment  of  a  complaint 
in  such  a  way  as  to  set  forth,  by  amendment,  a  remedy 
inconsistent  with  that  sought  in  the   original  com- 
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plaint    (U.S.  v.  Bernstein,  supra;  Warner  v.   God- 
frey, 186  U.S.  365). 

In  Durham  v.  New  Amsterdam  Casualty  Co.,  it  was 
held  that  the  obtaining  of  a  motion  to  set  aside  a 
judgment  on  grounds  that  the  judgment  was  obtained 
by  fraud,  without  any  further  proceedings  in  that  ac- 
tion whatsoever,  constituted  a  bar  to  a  proceeding  in  a 
separate  action  where  damages  for  the  fraud  were 
sought.  The  court  held  that  the  obtaining  of  the 
order,  setting  aside  the  judgment  as  having  been  ob- 
tained by  fraud,  constituted  an  election  to  ignore  the 
fraud  and  proceed  on  the  merits ;  and  that,  therefore, 
the  right  to  damages  by  fraud  was  lost  {Durham  v. 
New  Amsterdam  Cas.  Co.,  supra). 

To  appellee's  thoughts,  the  most  reasonable  and  log- 
ical position  is  that  stated  in  the  Oregon  Lumber  Co. 
case,  namely: 

''.  .  .  Any  decisive  action  by  a  party,  with  knowl-  I 
edge  of  his  rights  and  of  the  facts,  determines 
his  election  in  the  case  of  inconsistent  remedies, 
and  one  of  the  most  unequivocable  of  such  de- 
terminative acts  is  the  bringing  of  a  suit  based 
upon  one  or  the  other  of  these  inconsistent  conclu- 
sions. Robb  V.  Vos,  supra."  (Emphasis  ours.) 

U.  S.  V.  Oregon  Lumber  Co.,  supra,  at  295. 

Appellee  does  not  see  how  anyone  could  act  more 
decisively  toward  electing  a  remedy  than  appellant 
has  acted.  Appellant  has  proceeded  even  beyond  the 
obtaining  of  a  judgment  in  the  Justice  Court.  It  has 
appealed  that  judgment  to  the  District  Court,  and 
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that  action  is  still  pending.  As  a  matter  of  fact, 
the  reformation  relief  that  appellant  seeks  is,  in  fact, 
no  more  than  an  added  attempt  to  get  a  favorable 
judgment  in  A-13,001.  The  reformation  sought  is  to 
spell  out  the  word  ''Property"  as  meaning  real  and 
personal  property.  This  is  the  sole  issue  in  A-13,001 
and  the  identical  issue  decided  over  a  year  ago  Jan- 
uary 2,  1957,  (TR  18)  by  the  Justice  Court  in  10- 
297-C.  As  stated,  presumably,  if  appellant  were  suc- 
cessful in  obtaining  the  reformation,  appellant  would 
then  harass  appellee  even  further  by  suing  on  the 
contract  as  reformed;  otherwise,  why  reform  it? 

The  issues  in  the  Justice  Court  resolved  themselves 
into  this.    If  the  Justice  Court  held  for  appellant  and 
awarded  it  a  monetary  judgment,  such  could  have 
been  done  only  by  deciding  that  "property"  meant 
real  and  personal  property.    If  the  Justice  Court  held 
as  it  did,  for  appellee,  such  could  be  done  only  by 
holding  that  the  word  "property"  meant  real  prop- 
erty alone.     Since  the  matter  is  now  appealed  to  the 
District  Court  as  A-13,001,  the  District  Court  is  now 
asked  to  interpret  the  meaning  of  the  word  property 
all  over  again.     Appellant  is  seeking  a  further  de- 
termination of  the  meaning  of  the  word  property  in 
asking  for  reformation  in  A-13,001.    In  other  words, 
appellant   absolutely   refuses   to    do    anything   other 
than  attempt  to  enforce  the  contract  as  interpreted 
hy  appellant.     Appellee  cannot  conceive  of  evidence 
more  conclusive  of  an  absolute  election  (see  annotation 
in  6  A.L.R.  2d,  particularly  at  pages  17,  18,  19,  25,  26, 
27,  28,  29,  30  and  49). 
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DO  THE  rEDERAL  RULES  OF  CIVIL  PROCEDURE  BAR 
APPELLANT  PROM  MAINTAINING  A-13,503? 

If  we  are  concerned  here  with  but  a  single  cause 
of  action  and  three  remedies,  as  appellee  believes  the 
facts  to  be,  there  is  no  question  of  joinder  of  causes 
of  action,  and  it  is  to  causes  of  action  that  Rule  18 
of  the  Federal  Rules  of  Civil  Procedure  is  primarily- 
directed  although  that  rule  speaks  in  terms  of 
''claims"  and  not  causes  of  action. 

Appellee  submits  that  it  goes  without  saying  that 
(1)  seeking  monies  under  a  contract  and  (2)  seeking 
reformation  of  a  contract  together  with  monies  under 
it  as  reformed  are  but  two  remedies  arising  out  of  a 
single  cause  of  action.  Although  appellant  believes 
not,  it  is  conceivable  that  a  declaratory  judgment 
could  be  held  to  be  a  separate  cause  of  action  and 
not  merely  a  remedy  arising  out  of  the  same  cause  of 
action. 

Proceeding  on  the  assumption,  which  appellee  be- 
lieves to  be  fallacious,  that  multiple  causes  of  action 
are  involved,  one  finds  cases  to  the  effect  that  the 
joinder  mentioned  in  Rule  18  is  permissive  but  not 
mandatory. 

Although  a  single  cause  of  action  may  not  be  split, 
failure  to  join  several  separate  causes  of  action  in  a 
single  proceeding,  although  they  could  all  be  litigated 
in  the  same  action,  is  no  bar  to  subsequent  suit  on  the 
omitted  causes  of  action  (Velsicol  Corp.  v.  Hyman, 
103  F.  Sup.  363;  Leimer  v.  Woods,  196  Fed.  2d  828). 

Appellee  submits  that  neither  of  the  two  last  cited  j 
cases  are  in  point. 
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The  Leimer  case  is  a  case  under  the  old  Rent 
Control  Act  where  the  government  sought  to  restrain 
a  defendant  from  overcharging  his  tenants,  asked 
damages  in  the  nature  of  rebating  the  amount  of  the 
overcharge,  and  further  asked  treble  damages  as  pun- 
ishment in  accordance  with  the  provisions  of  the  act. 
The  defendant  asked  for  a  juiy  trial  on  the  question 
of  damages.  The  lower  court  proceeded  in  equity  on 
the  subject  of  restraint,  found  such  proper,  and  then 
held  that  the  equity  hearing  on  restraint  settled  the 
damage  question  too  under  the  doctrine  of  res 
judicata. 

The  Appellate  Court  reversed  and  stated  that  the 
joinder  permitted  by  Rule  18  was  not  such  as  to  allow 
a  denial  of  a  substantive  right,  such  as  a  trial  by  jury 
on  the  issue  of  damages.  The  court  held  that  such 
was  particularly  true  in  the  light  of  Rule  38  of  the 
Federal  Rules  of  Civil  Procedure,  permitting  separate 
trials  of  causes  of  action  joined  together.  The  court 
said  there  would  have  to  be  a  very  strong  ground 
indeed  to  justify  a  court  in  proceeding  first  in  equity 
and  denying  a  right  to  trial  by  jury  on  the  question 
of  damages  instead  of  separating  the  actions,  hear- 
ing the  damage  question  before  a  jury  and  then,  if 
appropriate,  proceeding  to  the  equitable  matter  of 
I  restraint. 

I  The  case  does  not  really  deal  with  whether  or  not 
there  was  a  proper  joinder  (although  it  is  implied  that 
the  joinder  is  proper)  or  whether  or  not  a  joinder  is 

1  mandatory  or  permissive  (on  which  nothing  is  said). 

j  The  holding  of  the  case  is  that  a  substantive  right 
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cannot  be  denied  a  defendant  by  the  application  of 
Rule  18. 

The  Velsicol  case  deals  with  a  defendant  who  made 
a  number  of  discoveries  while  an  employee  of  plain- 
tiff, and,  in  violation  of  his  contract  of  employment, 
refused  to  assign  to  plaintiff  the  patent  applications 
for  these  discoveries.  The  court  held  that  the  plain- 
tiff had  no  obligation  to  join  all  of  these  causes  of 
action  in  a  single  suit  against  the  defendant. 

The  Velsicol  case  deals  with  causes  of  action  that 
arose  at  different  times.  One  cause  of  action  would 
mature,  and  the  defendant  would  then  enter  into  an- 
other series  of  acts  which  would  result  in  another 
cause  of  action  maturing  and  so  on.  This  is  to  be 
distinguished  from  the  case  at  bar  where  all  relief 
sought  was  available  to  appellant  at  the  time  litiga- 
tion was  initiated  in  10-297-C. 

Whatever  causes  of  action  exist  in  the  present  con- 
troversy between  appellant  and  appellee,  they  existed 
concurrently  and  arose  out  of  the  same  transaction. 
They  not  only  existed  concurrently,  but  they  arose 
concurrently.  There  Avas  no  "actual  controversy" 
within  the  meaning  of  the  Declaratory  Judgment  Stat- 
ute, nor  was  there  any  question  of  reformation  until 
the  appellant  brought  its  action  in  the  Justice  Court. 
The  matters  arose  simultaneously. 

In  the  light  of  a  factual  situation  such  as  the  one  at 
bar,  the  simultaneous  assertion  of  all  forms  of  relief 
claimed  to  be  due  appellant,  and  the  simultaneous 
assertion  of  all  causes  of  action  claimed  by  appellant 
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(if  multiple  causes  of  action  there  be)  should  be 
mandatory.  At  least  such  is  the  view  of  the  Hennepin 
case,  supra;  and  any  policy  to  the  contrary  flagrantly 
violates  the  established,  basic  policy  of  such  of  the 
Federal  Rules  of  Civil  Procedure  as  are  concerned 
with  settling  all  issues  present  in  a  particular  matter 
at  one  time. 

As  previously  stated,  if  the  claims  of  appellant 
arose  by  way  of  counterclaim  and  not  complaint, 
joinder  would  be  compulsory  under  pain  of  waiver 
(Rule  13  (a)  F.R.C.P.). 

Speaking  of  Rule  18,  Barron  and  Holtzoff  say: 
'^  .  .  Thus  where  the  parties  are  the  same,  there 
is  no  restriction  whatsoever.  .  .  .  Consequently 
there  is  no  excuse  for  the  piecemeal  litigation  of 
a  claim  and  all  grounds  on  which  a  claim  for 
relief  is  based  must  be  asserted  and  concluded  in 
one  action.  ..." 
2  Barron  <k  Holtzoff's  Federal  Practice  Pro- 
cedure 41-42. 

''As  to  the  joinder  of  causes  of  actions,  the  new 
rules  introduce  what  might  be  said  to  be  novel 
principle.  They  proceed  upon  the  theory  that  no 
inconvenience  can  result  from  the  joinder  of  any 
two  or  more  matters  in  the  pleading,  but  only 
from  trying  two  or  more  matters  together  which 
have  little  or  nothing  in  common.  They  there- 
fore permit  the  joinder  of  practically  anything, 
and  the  court  is  allowed  in  its  discretion  to  make 
an  order  for  the  separate  trial  of  any  matters 
which  can  be  more  conveniently  tried  that  way. 
This,  of  course,  eliminates  a  great  deal  of  dis- 
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cussion  and  argument  over  technical  points  re- 
specting joinder. 

''Where  the  parties  are  the  same,  there  is  no  re- 
striction whatsoever.  ..." 
45  W.Va.  L.Q.  5; 

Commentary    following    Rule    18    at    Title  28 
U.S.C.A.  p.  29. 

Where  the  claims  are  against  the  same  defendant, 
misjoinder  is  impossible  in  a  civil  action  {Atl,  Lumher 
Corp.  V,  So.  Pac.  Co.,  2  F.R.D.  313  at  314). 

Federal  Rule  of  Civil  Procedure  18  seeks  to  avoid 
multiple  litigation  (Rank  v.  Krug,  142  F.  Sup.  1). 
The  reason  for  the  rule  is  obvious.  It  seeks  to  wipe 
the  slate  clean  between  a  single  plaintiff  and  a  single 
defendant  as  expediently  as  possible.  It  seeks  to 
avoid  the  continuous  vexation  in  court  of  one  defend- 
ant by  one  plaintiff. 

The  case  of  White  v.  Sinclair  Prairie  Oil  Co.,  139 
Fed.  2d  103,  was  an  action  brought  by  one  Mary  to 
obtain  royalties.  Mary  had  previously  lost  title  to 
the  land  on  a  mortgage  foreclosure;  and  it  subse- 
quently passed  to  the  lessors,  the  present  owners,  who 
leased  the  land  to  the  oil  company.  The  oil  company 
made  a  contract  with  Mary  whereby  it  gave  her  $8,000, 
in  return  for  which  Mary  ratified  the  lease  held  by 
the  lessee  oil  company  and  agreed  to  consider  this 
lease  valid  irrespective  of  the  actual  title  to  the  land 
(Mary  being  in  a  dispute  with  the  lessor  as  to  the 
title  to  the  land).  The  agreement  further  provided 
that  Mary  waived  all  of  her  claims  against  the  oil 
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company  except  as  to  royalties  to  be  paid.  Mary 
brought  a  suit  against  the  lessor  seeking  possession 
and  title  to  the  land  and  lost.  Subsequently,  suit  was 
brought  by  the  United  States  on  behalf  of  Mary,  an 
Indian,  against  the  lessor  and  the  lessee  oil  company 
in  which  title  to  the  land  was  sought  together  with 
royalties  to  Mary  on  the  grounds  that  she  was  the  true 
owner  of  the  land.  Again  Mary  lost.  The  present 
case  involved  a  suit  by  Mary  against  the  lessee  oil 
company  for  royalties  based  on  the  $8,000  agreement, 
Mary  contending  that  the  agreement  obligated  the  oil 
company  to  pay  her  royalties  over  and  above  what 
the  oil  company  might  have  to  pay  the  lessor  owner. 

Again  Mary  lost. 

The  court  held  that  Mary's  right  to  royalties  was 
decided  in  the  suit  brought  on  her  behalf  in  which 
both  title  and  royalties  were  sought  and  that,  there- 
after, Mary  could  not  base  the  same  claim  on  some 
basis  other  than  ownership,  such  as  the  $8,000  agree- 
ment with  the  oil  company.  The  ruling  of  the  court 
was  to  the  effect  that  the  suit  brought  on  Mary's 
behalf  for  title  and  royalties  was  res  judicata  as  to 
her  royalty  rights,  by  virtue  of  title,  the  $8,000  agree- 
ment or  otherwise. 

The  court  condemned  Mary's  course  of  litigation  as 
** piecemeal  litigation". 

Certainly,  the  course  of  litigation  followed  by  appel- 
lant, namely:  Into  the  Justice  Court  and  out  of  it  to 
the  District  Court  in  A-13,001 ;  attempting  expansion 
by  amendment  in  A-13,001 ;  out  of  the  District  Court 
on  the  question  of  amendment  and  into  the  same  court 
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seeking  the  same  expansion  in  A-13,503;  and  appeal 
to  this  court;  and  the  apparent  intention  to  bring 
still  another  suit  to  enforce  the  contract  "as  re- 
formed" in  the  event  reformation  is  granted;  is  a 
classic  example  of  the  "piecemeal  litigation"  which 
the  Federal  Rules,  Barron  &  Holtzoff,  the  White  case, 
and  innumerable  cases  concerned  with  res  judicata, 
the  avoidance  of  circuitous  litigation,  and  the  con- 
demnation of  multiplicity  of  suits  seek  to  avoid. 

Where,  under  the  liberal  provisions  of  the  Federal 
Rules  of  Civil  Procedure,  appellant  could  have  sought 
all  relief  claimed  at  one  time  and  did  not,  this  court 
should  limit  appellant  to  the  proceeding  in  A-13,001, 
bar  appellant  from  further  vexing  appellee,  adopt  the 
logic  and  good  policy  of  the  Hennepin  case,  and 
affirm  the  judgment  appealed. 


IS  APPELLANT  BARRED  FROM  MAINTAINING  A-13,503  BY 
VIRTUE  OF  THE  DOCTRINE  OF  RES  JUDICATA? 

The  reasoning  of  the  Hennepin  case  leads  us  logi- 
cally to  consideration  of  the  doctrine  of  res  judicata. 

The  Hennepiyi  case  holds,  and  such  is  logical  and 
reasonable  and  wholly  in  keeping  with  the  general 
policy  of  the  Federal  Rules  of  Civil  Procedure,  that: 
"Not  only  under  the  Federal  Rules  of  Civil  Pro- 
cedure, but  under  the  law  of  Indiana,  the  plain- 
tiff could  have,  in  the  first  action,  sought  a  refor- 
mation of  the  contract,  and  it  ivas  its  duty  to  have 
done  so  if  it  desired  to  litigate  that  question.  ..." 
(Emphasis  ours.) 
153  Fed.  2d  at  827. 


43 


The  law  is  established  that  the  doctrine  of  res 
judicata  operates  as  a  bar  not  only  as  to  what  was 
htigated  but  as  to  what  could  have  been  litigated  (in- 
niunerable  cases  in  Voliune  18-6  Decennial  Digest, 
1207,  et  seq.,  Key  No. :  Judgments  713  (2)  ;  First  Nat'l 
Bank  in  Wichita  v.  Luther,  supra  at  265). 

In  view  of  the  liberal  provision  of  the  Federal  Rules 
of  Civil  Procedure  and  in  furtherance  of  the  policy 
against  continuous  vexing  through  litigation,  appellee 
submits  that  the  principle  of  res  judicata  should  not 
be  limited  to  matters  that  can  be  raised  only  in  the 
particular  court  in  which  the  initial  remedy  is  sought, 
in  this  case  the  Justice  Court;  but  that  the  principle 
of  res  judicata  should  extend  to  whatever  courts  were 
available  to  appellant  at  the  time  litigation  was 
initiated.  In  other  words,  initially,  appellant  could 
have  sought  all  three  remedies  claimed  in  the  District 
Court.  All  three  could  have  been  there  litigated  at 
the  same  time.  Appellant  chose,  instead,  to  seek  a 
single  remedy  in  the  Justice  Court.  Res  judicata 
should  operate  as  a  bar  to  reformation  and  declara- 
tory judgment  in  A-13,503;  because  these  are  matters 
which,  although  admittedly  not  litigated  in  the  Justice 
Court,  could  have  been  litigated  at  the  same  time 
the  action  in  the  Justice  Court  was  initiated,  had 
appellant  seen  fit  to  bring  its  action  in  the  District 
Court. 

The  application  of  res  judicata  in  accordance  with 
the  af ©restated  principle  would  bar  appellant's  claim 
to  both  reformation  and  declaratory  judgment. 


44 


If  this  court  sees  fit,  however,  to  limit  the  doctrine 
of  res  judicata,  to  matters  actually  adjudicated,  appel- 
lee does  not  contend,  under  this  limited  application 
of  the  doctrine,  that  the  declaratory  judgment  relief 
would  be  barred ;  but  appellee  does  contend  that,  even 
under  this  limited  application  of  the  doctrine,  the  re- 
lief of  reformation  would  be  barred. 

Appellant  seems  to  think  the  remedy  of  a  declara- 
tory judgment  might  very  well  be  res  judicata  and 
involve  a  re-determination  of  the  meaning  of  the  word 
'^property". 

''Appellant  in  this  latter  complaint  also  asks  for 
declaratory  judgment.  It  is  true  that  this  could 
involve  a  redetermination  of  the  meaning  of 
words  as  used  by  the  parties  in  the  contract.'' 
(Appellant's  Brief,  p.  14.) 

Although  favorable  to  appellee,  appellant  cannot 
agree.  Appellee  believes  that  both  the  reformation 
and  the  declaratory  judgment  remedies  are  barred  un- 
der the  wide  application  of  the  res  judicata  doctrine 
above  stated.  Under  the  more  narrow  application  of 
the  doctrine,  however,  appellant  feels  that  only  the 
reformation  remedy  is  within  the  doctrine. 

Appellant  admits  that  the  sole  question  before  the 
Justice  Court  was  a  definition  of  the  word  ''prop- 
erty". 

"The  judgment  then  rendered  by  the  Justice  in 
the  Justice  Court  (TR  p.  17)  ruled  that  appellant 
was  not  entitled  to  relief,  and  thus,  decided  that 
the  word  property,  contained  in  the  agreement 
(TR  p.  6)  meant  only  real  property  and  that 
therefore  the  Appellant  was  not  entitled  to  the 
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amount  sued  for  which  would  have  been  due  had 
the  word  property  meant  real  and  personal  prop- 
erty."   (Appellant's  Brief,  page  11.) 

Appellant  thus  agrees  that  the  meaning  of  the  word 
property  has  been  adjudicated;  however,  in  keeping 
with  his  policy  of  vexing  appellee  with  litigation,  ap- 
pellant, although  it  chose  the  Justice  Court,  is  seeking 
a  re-adjudication  on  appeal  in  A-13,001. 

Appellant  is  seeking  a  still  further  adjudication  of 
the  same  question  in  its  request  for  reformation  in 
A-13,503.  This  is  true  irrespective  of  what  appellant 
says  in  its  brief. 

'^In  examining  the  complaint  in  Cause  No.  A- 
13,503  (TR  p.  27)  as  to  the  thing  sued  for,  or  the 
prayer  for  relief  in  that  complaint,  (TR  p.  31) 
here  Appellant  asks  that  the  court  reform  the 
instrument  according  to  the  intent  of  the  parties, 
further,  that  the  Court  declare  certain  rights  and 
duties  under  the  contract  entered  into  by  the 
party,  but  no  allegation  is  made  that  the  Court 
declare  that  the  word  property,  as  used  in  the 
contract,  mean  real  and  personal  property  as 
the  Justice  Court  in  the  first  case  already  decided 
that  as  used  in  the  contract  it  meant  only  personal 
property  ..."     (Appellant's  Brief,  page   13.) 

;  This  statement  is  inaccurate,  and  it  is  believed  that 
;  appellant  means,  in  the  last  paii;  of  the  last  quotation, 
I  that  the  Justice  Court  decided  that  the  word  ''prop- 
jCrty"  meant  real  property  instead  of,  as  stated,  ''per- 
J  sonal  property". 

Appellant's  contention  in  the  above  quote,  that  his 
reformation  prayer  in  A-13,503  merely  seeks  the  ref or- 
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mation  of  the  instrument  according  to  the  intent  of 
the  parties  and  does  not  seek  a  declaration  that  the 
word  ^'property"  means  real  and  personal  property 
is  plainly  misleading.  Of  course,  appellant  is  asking 
that  the  contract  be  reformed  to  spell  out  real  and 
personal  property.  Why  else  would  appellant  want 
the  contract  reformed?  Certainly  appellant  does  not 
want  the  contract  reformed  so  as  to  define  property 
unequivocably  as  being  real  property.  Appellant's 
desires  in  asking,  in  A-13,503,  that  there  be  a  reforma- 
tion of  the  instrument  in  accordance  with  the  intent 
of  the  parties,  were  made  obvious  by  the  stipulation 
of  April  22,  1958,  filed  herein  subsequent  to  the  print- 
ing of  the  transcript  of  record,  but,  by  stipulation, 
made  a  part  of  the  record,  wherein  appellant  states  its 
contention  as  to  the  true  intent  of  the  parties,  namely, 
that  the  word  *' property"  means  real  and  personal 
property. 

Appellant  strongly  contends  that  the  reformation 
sought  is  identical  to  the  matters  adjudicated  by  the 
Justice  Court  and  now  pending  in  A-13,001. 

In  the  light  of  the  foregoing,  let  us  examine  the 
four  essentials  to  res  judicata  as  propounded  by  ap- 
pellant (Appellant's  Brief,  page  12),  quoting  Mr. 
Justice  Holmes  in  Hyman  v.  Regenstein,  222  Fed.  2d 
545  at  549. 

Appellant  admits  that  items  three  and  four  of  Mr. 
Holmes'  requirements  have  been  met,  namely,  iden- 
tity of  persons  and  parties  to  the  action,  and  identity 
of  the  quality  in  the  persons  for  or  against  whom  the 
claim  is  made. 
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Appellant  contends  that  point  number  two,  identity 
of  the  cause  of  action,  has  not  been  met.  There  is  but 
one  cause  of  action  here.  Appellant  is  confusing 
multiple  remedies  arising  out  of  a  single  cause  of 
action  with  multiple  causes  of  action. 

So  far  as  requirement  number  one,  identity  of  the 
thing  sued  for,  is  concerned,  appellee  submits  that  the 
thing  sued  for  in  reformation  is  the  identical  thing  de- 
cided by  the  justice,  namely,  a  definition  of  the  word 
''property"  with  the  aim  of  collecting  money  under  the 
contract.  Indeed,  with  respect  to  this  entire  transac- 
tion, and  there  is  but  a  single  transaction  and  a  single 
cause  of  action,  appellant  has  stipulated  that  ''the 
sole  question  to  be  decided  herein  is  whether  or  not 
the  word  'property'  as  used  in  said  contract  means 
real  property  or  whether  it  means  real  and  personal 
property."  (Appellant's  Brief,  pages  10-11.) 


SUMMARY. 

Appellee  contends : 

1.  A  judgment  should  be  affirmed  although  the 
reason  for  its  entry,  as  stated,  is  erroneous. 

2.  The  judgment  below  should  be  affirmed  as  a 
matter  of  policy  favoring  the  expeditious  determi- 
nation of  litigation. 

3.  The  pendency  of  A-13,001  bars  appellant 
from  the  reformation  relief  sought  in  A-13,503. 

4.  Appellant  is  estopped  from  maintaining  A- 
13,503. 
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5.  Appellant  has  waived  its  right  to  maintain 
A-13,503. 

6.  We  are  concerned  with  but  a  single  cause 
of  action  and  multiple  remedies. 

7.  The  doctrine  of  election  of  remedies  bars 
appellant  from  maintaining  A-13,503. 

8.  The  Federal  Rules  of  Civil  Procedure  pro- 
hibit the  maintaining  of  A-13,503. 

9.  Res  judicata  prohibits  the  maintaining  of 
A-13,503. 

Only  an  affirmance  of  the  judgment  below  will  sup- 
port the  policy  of  the  Federal  Rules  of  Civil  Pro- 
cedure and  the  many  doctrines  directed  to  the  pro- 
hibition of  unjustifiable,  vexatious  litigation. 

The  judgment  below  should  be  affirmed. 

Dated,  Anchorage,  Alaska, 
April  28,  1958. 

Respectfully  submitted, 

Butcher  &  Dunn", 
By  John  C.  Dunn, 

Attotmeys  for  Appellee. 
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United  States  District  Court,  Southern  District 
of  California,  Central  Division 

No.  18089- WM 

HALLDORA  KRISTIN  SIGURDSON, 

Plaintiff, 

vs. 

ALBERT    DEL    GUERCIO,    JOHN    DOE    and 
RICHARD  ROE, 

Defendants. 

COMPLAINT  FOR  DECLARATORY 
JUDGMENT  AND  INJUNCTION 

Comes  now  the  plaintiff  Halldora  Kristin  Sigurd- 
son  and  for  cause  of  action  against  the  defendants, 
and  each  of  them,  complains  and  alleges: 

I. 
That  she  now  is  and  for  more  than  ten  (10)  years 
last  past  has  been  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  being  in  the  jurisdic- 
tion of  the  above-described  Court. 

II. 

That  this  Court  has  jurisdiction  of  the  above- 
described  action  for  a  Declaratory  Judgment  by 
virtue  of  5  U.S.C.  1009,  the  provisions  of  the  Act 
of  June  14,  1934,  as  amended,  commonly  known  as 
the  Declaratory  Judgments  Act  (Title  28,  United 
States  Code,  Section  2201,  et  se(i.). 
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III. 

That  the  defendant  Albert  Del  Guercio  is  the 
duly  appointed  Officer  in  Charge  of  the  Los  An- 
geles office  of  the  Immigration  and  [2*]  Naturaliza- 
tion Service  of  the  United  States  and  is  under 
the  supervision  and  direction  of  the  Attorney  Gen- 
eral of  the  United  States  and  the  Commissioner 
of  Immigration  and  Naturalization,  as  well  as  the 
District  Director  for  this  district,  said  District 
Director  having  headquarters  in  San  Francisco, 
California;  that  said  defendant  Albert  Del  Guercio, 
as  Officer  in  charge  of  the  Los  Angeles  office,  is 
charged  with  the  administration  and  execution 
within  said  area  of  the  above  District  of  the  Im- 
migration and  Naturalization  Service  orders  and 
the  immigration  laws  of  the  United  States. 

That  plaintiff  is  informed  and  believes  that  de- 
fendants John  Doe  and  Richard  Roe  are  Acting 
Officers  in  Charge  of  the  Los  Angeles  office  of 
above-described  agency  with  the  same  rights,  duty 
and  responsibility  as  the  Officer  in  charge,  as  al- 
leged, and  that  plaintiff  so  alleged  upon  her  in- 
formation and  belief. 

IV. 

That  plaintiff  does  not  know  the  true  name  or 
names  of  the  defendants  sued  herein  under  the 
fictitious  names  of  John  Doe  and  Richard  Roe  and 
asks  leave  of  this  Court  to  amend  showing  the  true 
name  when  same  shall  be  duly  ascertained. 

•Page  nambering  appearing  at  foot  of  page  of  origiiial  Certified 
Transcript  of  Record. 
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V. 

That  on  or  about  the  30th  day  of  March,  1953,  the 
then  District  Director  of  this  area  for  the  above- 
described  service,  H.  R.  Landon,  as  District  Di- 
rector of  the  Immigration  and  Naturalization 
Service,  issued  or  caused  to  be  issued  an  Order  of 
Deportation  directing  that  the  plaintiff  be  taken 
into  custody  and  deported  from  the  United  States 
to  Canada.  Plaintiff  is  informed  and  believes  and 
upon  said  ground  avers  that  said  Order  of  De- 
portation has  never  since  been  cancelled  or  vacated. 

VI. 

Plaintiff  alleges  that  all  administrative  remedies 
have  been  exhausted.  [3] 

VII. 

That  plaintiff'  filed  a  petition  for  writ  of  Habeas 
Corpus  in  this  Court  on  June  24,  1953,  and  said 
petition  was  denied  on  July  28,  1953.  The  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  af- 
firmed the  judgment  of  the  trial  court  on  September 
7,  1954,  and  the  United  States  Supreme  Court 
denied  writ  of  certiorari  on  January  10,  1955. 

VIII. 

Plaintiff  contends  that  by  virtue  of  said  Order  of 
Deportation  she  is  about  to  be  taken  into  custody 
for  deportation  and  deprived  of  her  liberty  unlaw- 
fully, in  violation  of  due  process  and  the  Fifth 
Anicndinciit    to    tlie    Constitution    of    the    United 
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States,  for  reasons  as  hereinafter  more  fully  set 
forth. 

IX 
That  on  or  about  the  29th  day  of  December,  1946, 
plaintiff  entered  the  United  States  at  Blaine,  Wash- 
ington, for  permanent  residence  after  full  and  com- 
plete compliance  with  the  appertaining  law;  that 
she  had  been  a  resident  since  March,  1944,  and 
permanent  residence  admission  secured  thereafter 
as  alleged.  That  at  all  times  since  said  December  29, 
1946,  plaintiff  has  been,  and  still  is,  a  lawful  per- 
manent resident  of  the  United  States, 

X. 

That  plaintiff  attended  the  University  of  South- 
em  California  at  Los  Angeles,  from  1944  to  1950, 
attaining  the  collegiate  degrees  of  A.B.  and  A.M. 
That  the  degree  of  A.B.  was  secured  in  1948,  A.M. 
in  1950.  That  she  was  a  regular  student  for  the 
bachelor's  degree,  while  the  master's  degree  was 
secured  after  obtaining  employment  as  a  teacher. 
That  in  July,  1949,  plaintiff  took  a  two-week  vaca- 
tion trip  to  Mexico  and  the  last  entry  at  San 
Ysidro,  California,  was  the  basis  of  the  charge 
upon  which  the  warrant  of  deportation  was  [4] 
based. 

XI.  I 

That  plaintiff  filed  her  "Preliminary  Form  for 
Naturalization  and  Certificate  of  Arrival"  early  in 
the  year  1951,  and  she  has  been  awaiting  processing 
of  same  since  said  date  of  filing. 
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XII. 

That  during  October,  1950,  in  response  to  a  re- 
quest for  information  from  said  service,  plaintiff, 
was  asked  to  re]3oi-t  to  said  office  at  1  p.m.  on  No- 
vember 2,  1950.  That  she  reported  as  requested  and 
was  interrogated  by  two  investigators  who  were 
supposed  to  but  did  not  record  the  interview,  re- 
cording on  a  Dictaphone  machine  only  what  they 
desired  and/or  commanded  plaintiff  to  state.  That 
plaintiff  is  informed  and  believes  and  upon  said 
ground  alleges  that  eight  Dictaphone  belts  were 
required  to  record  as  much  as  the  investigators 
felt  inclined. 

XIII. 

That  the  said  investigators  of  said  service  pre- 
sented alleged  transcripts  of  said  interview  of  No- 
vember 2,  1950,  for  signature  to  plaintiff  and  she 
refused  to  sign  same  on  the  grounds  that  they,  and 
each  of  them,  were  inaccurate,  incomplete  and  not 
made  freely  and  voluntarily. 

XIV 

That  on  or  about  the  11th  day  of  October,  1951, 
plaintiff  was  served  with  a  warrant  of  arrest  for 
deportation  upon  the  grounds  that  she  had  been  a 
member  of  the  Commimist  Party  of  the  United 
States  prior  to  her  entry  in  1949;  that  while  she 
was  a  student  at  the  university,  it  was  claimed  that 
she  was  a  member  of  a  club  which  was  the  campus 
cell  of  the  Communist  organization. 
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XV. 

That  said  warrant,  plaintiff  is  informed  and  be- 
lieves and  upon  said  ground  alleges,  was  based  upon 
the  illegal  and  unconstitutional  examination  of  No- 
vember 2,  1950,  and  the  testimony  of  two  profes- 
sional witnesses,  both  of  whom  are  perjurers.  [5] 

XVI. 

That  she  was  granted  a  ''so-called"  hearing  by 
the  immigration  service  and  the  alleged  statement 
of  the  November  2,  1950,  interrogation  was  ad- 
mitted into  evidence  over  proper  and  valid  legal 
objections  and  proof  of  its  inadmissibility  and 
proof  that  it  was  based  upon  spurious  Dictaphone 
belts;  that  the  hearing  officer  denied  plaintiff  the 
right  to  have  the  Dictaphone  belts  examined  by 
Dictaphone  Corporation  experts  to  prove  their 
spuriousness ;  that  the  hearing  officer  denied  plain- 
tiff right  of  reasonable  cross-examination  of  a  Gov- 
ernment witness  whom  plaintiff  subsequently  proved 
a  perjurer  by  documentary^  evidence ;  and,  the  hear- 
ing officer  failed,  neglected  and  refused  to  comply 
with  the  law  set  forth  in  8  Code  of  Federal  Regu- 
lations appertaining  to  conduct  of  deportation 
hearing. 

XVII. 

That  the  habeas  corpus  proceeding  was  a  denial 
of  due  process  of  law  in  that  the  immigration  serv- 
ice failed  to  and  refused  to  file  with  the  Court  a 
full  and  complete  immigration  file  and  the  docu- 
ments required  under  the  Order  to  Show  Cause 
issued  at  the  time  of  filing  of  the  petition  for  writ 
of  habeas  corpus. 
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XVIII. 
That  the  Immigration  and  Naturalization  Serv- 
ice, by  and  through  its  then  local  District  Director, 
H.  R.  Landon,  has  issued  an  Order  of  Deportation 
predicated  upon  the  alleged  statement  of  Novem- 
ber 2,  1950,  and  the  testimony  of  the  two  ''alleged" 
witnesses  and  the  decision  of  the  hearing  officer,  all 
as  hereinabove  alleged,  against  the  plaintiff  on  the 
ground  that  she  had,  prior  to  her  re-entry,  been  a 
member  of  the  Communist  Party  of  the  United 
States  and  by  reason  of  the  foregoing  there  is  an 
actual  controversy  existing  between  the  parties 
hereto  with  respect  to  the  validity  of  said  Order  of 
Deportation  and  with  respect  to  the  enforcement 
thereof  against  the  plaintifP  by  the  defendants 
and/or  defendant.  [6] 

XIX. 

Plaintiff  is  informed  and  believes  and  upon  the 
basis  of  said  information  and  belief  alleges  that 
unless  restrained  by  the  Order  of  this  Honorable 
Court,  the  defendant  Albert  Del  Guercio,  and/or 
defendants  John  Doe  and  Richard  Roe,  by  and 
through  his/their  agents  and  employees  intends  to 
and  will  take  plaintiff  into  custody  under  color  of 
said  Order  of  Deportation  and  will  deprive  her  of 
her  liberty  and  of  the  opportunity  to  earn  her 
livelihood,  to  her  irreparable  damage,  and  will  con- 
tinue to  act  without  authorization  in  law  and 
threatens  to  and  will  deprive  plaintiff  of  her  liberty 
without  recourse. 


10  Halldora  Kristin  Sigurdson  vs. 

XX. 

Plaintiff  seeks  (1)  a  Declaratory  Judgment  that 
the  Order  for  the  deportation  of  plaintiff  issued, 
as  aforesaid,  on  the  30th  day  of  March,  1953,  is 
void  and  without  force  or  effect  and,  (2)  an  in- 
junction restraining  defendants,  or  any  of  them, 
from  proceeding  against  the  plaintiff  under  said 
Order,  pending  the  determination  of  the  validity  of 
said  order. 

Plaintiff  is  without  a  plain,  speedy  or  adequate 
remedy  at  law  to  prevent  or  redress  such  irrep- 
arable damage  and  injury  as  will  result  from  her 
summary  removal  from  the  United  States. 

Whereupon,  Plaintiff*  Prays  Judgment  as  Fol- 
lows : 

1.  That  the  Order  of  Deportation  issued  by  the 
immigration  service  be  declared  illegal  and  void 
and  without  force  or  effect; 

2.  That  an  order  be  issued  permanently  enjoin- 
ing and  restraining  defendants,  or  any  of  them, 
from  deporting  plaintiff ; 

3.  Such  other  and  further  relief  as  is  proper. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Duly  Verified. 

[Endorsed] :     Filed  April  18,  1955.  [7] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND 
TEMPORARY  RESTRAINING  ORDER 

To  Albert  Del  Guercio,  Officer  in  Charge  of  the  Los 
Angeles  office  of  the  United  States  Immigration 
and  Naturalization  Service  and  John  Doe  and 
Richard  Roe,  Acting  Officer/Officers  of  said 
office  for  said  agency  of  the  Government: 

Upon  reading  the  verified  complaint  on  file  herein 
and  good  cause  appearing  therefore, 

It  Is  Hereby  Ordered  That  You  be  and  appear 
in  Courtroom  No.  2  of  the  above-entitled  Court  on 
the  25th  day  of  April,  1955,  at  the  hour  of  10  a.m., 
to  show  cause,  if  any  you  have,  why  the  plaintiff, 
Halldora  Kristin  Sigurdson,  should  not  receive  the 
relief  prayed  for  in  the  complaint  on  file  herein, 
and, 

It  Is  Further  Ordered  that  pending  the  hearing 
of  said  Order  to  Show  Cause  the  defendants,  and 
each  of  them,  be  and  is  restrained  and  enjoined  from 
deporting  said  plaintiff. 

Dated  April  18,  1955. 

/s/  WILLIAM  C.  MATHES, 
Judge. 

[Endorsed]:     Filed  A])ril  18,  1955.  [9] 


12  Halldora  Kristin  Sigurdson  vs. 

[Title  of  District  Court  and  Cause.] 

ANSWER   TO   COMPLAINT   FOR  DECLARA- 
TORY JUDGMENT  AND  INJUNCTION 

Comes  now  the  defendant,  Albert  Del  Guercio, 
District  Director  of  the  Immigration  and  Naturali- 
zation Service  at  Los  Angeles,  California,  and  in 
answer  to  plaintiff's  complaint  on  file  herein,  ad- 
mits, denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  plaintiff's  complaint. 

II. 

Neither  admits  nor  denies  the  allegations  con- 
tained in  paragraph  II  of  plaintiff's  complaint,  the 
same  being  conclusions  of  law;  alleges  that  if  there 
is  jurisdiction  in  a  Declaratory  Judgment  Act  to 
review  the  final  order  of  the  Immigration  and 
Naturalization  Service  as  to  deportation  of  plaintiff, 
it  is  by  [11]  virtue  of  the  provisions  of  the  Ad-  I 
ministrative  Procedures  Act,  5  U.S.C.  1009  et  seq. ; 
it  appears  from  paragraph  XX  of  the  complaint 
and  the  prayer  thereof,  that  plaintiff  seeks  a  ju- 
dicial review  of  the  final  order  of  deportation,  as 
distinguished  from  a  trial  de  novo. 

III. 

Referring  to  the  allegations  contained  in  para- 
graph III  of  plaintiff's  complaint,  admits  that  the 
defendant,  Albert  Del  Guercio,  is  presently  the  Dis- 
trict Director  of  the  Los  Angeles  District  of  the  Im- 
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migration  and  Naturalization  Service  and  is  under 
the  jurisdiction  of  the  Commissioner  of  Immigra- 
tion and  Naturalization  and  the  Attorney  General 
of  the  United  States  and  is  charged  with  the  ad- 
ministration and  execution  within  the  Los  Angeles 
area  of  the  above  Immigration  and  Naturalization 
orders  and  the  immigration  laws  of  the  United 
States.  Denies  each  and  every  other  allegation  in 
said  paragraph  III  contained,  and  alleges  that  the 
fictitious  defendants  John  Doe  and  Richard  Roe  are 
improper  and  unnecessary  parties  to  the  action  and 
should  be  dismissed  therefrom. 

IV. 

Denies  the  allegations  contained  in  i^aragraph  IV 
with  regard  to  the  fictitious  defendants  and  alleges 
that  same  are  improper  and  unnecessary  parties, 
that  the  allegation  is  immaterial  and  should  be 
stricken,  and  that  said  parties  should  be  stricken 
from  the  action. 

V. 

Admits  the  allegations  contained  in  paragraphs 
V,  VI  and  VII  of  plaintiff's  complaint,  and  alleges 
that  the  previous  action  for  petition  for  writ  of 
habeas  corpus  was  entitled  In  the  Matter  of  the 
Petition  of  Halldora  Kristin  Sigurdson,  No. 
15648-C,  in  this  Court,  and  that  a  copy  of  the  Find- 
ings of  Fact  and  Conclusions  of  Law  and  a  copy  of 
the  Judgment  which  was  filed,  docketed  and  [12] 
entered  July  28,  1953,  in  a  habeas  corpus  proceed- 
ing, and  affirmed  on  appeal  by  the  Court  of  Appeals 
for  the  Ninth  Circuit  in  A])])eal  No.  13974    are  at- 
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tached   hereto   and   made    a   part   hereof,   marked 
Exhibit  A  and  Exhibit  B,  respectively. 

VI. 

Referring  to  the  allegations  contained  in  para- 
graphs VIII  and  IX,  denies  said  allegations  except 
admits  that  on  or  about  December  29,  1946,  the 
plaintiff  entered  the  United  States  at  Blaine,  Wash- 
ington, for  permanent  residence. 

VII. 

Referring  to  the  allegations  contained  in  para- 
graph X  of  plaintiff's  complaint,  denies  said  alle- 
gations and  alleges  that  most  of  said  allegations  are 
immaterial  and  should  be  stricken,  except  admits 
that  on  or  about  July,  1949,  plaintiff  entered  the 
United  States  at  San  Ysidro,  California,  and  that 
said  entry  was  the  entry  upon  which  the  charges 
contained  in  a  warrant  of  arrest  dated  October  11, 
1951,  were  based. 

VIII. 

Admits  the  allegations  contained  in  paragraph 
XI  of  plaintiff's  complaint,  but  alleges  that  same 
are  immaterial  and  should  be  stricken. 

IX. 

Denies  the  allegations  contained  in  paragraphs 
XII,  XIII,  XIV,  XV  and  XVI  of  plaintiff's  com- 
plaint, and  admits  and  alleges  that  on  or  about  No- 
vember 2,  1950,  plaintiff  was  interrogated  by  two 
investigators  of  the  Immigration  and  Naturaliza- 
tion Service  and  that  the  questions  and  answers 
during  said  interrogation  were  recorded  on  Dicta- 
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phone  belts  and  that  said  Dictaphone  belts  were 
transcribed  and  the  plaintilt*  did  refuse  to  sign  said 
transcription.  Admits  that  a  warrant  of  arrest  dated 
October  11,  1951,  was  issued  and  served  on  plain- 
tiff, and  that  said  warrant  of  arrest  required  [13] 
that  a  hearing  to  enable  plaintiff  to  show  cause  why 
she  should  not  be  deported  in  conformity  with  law 
should  be  held,  and  gave  notice  to  said  plaintiff  that 
grounds  upon  which  it  was  alleged  she  should  be 
deported  were  under  the  Act  of  October  16,  1918, 
as  amended,  in  that  ])laintiff  had  been,  prior  to 
entry,  a  member  of  the  following  class  set  forth  in 
Section  1  of  said  Act;  an  alien  who  was  a  mem])er 
of  the  Communist  Party  of  the  United  States.  A 
copy  of  said  warrant  of  arrest  is  attached  hereto, 
marked  Exhibit  C.  Admits  that  on  or  about  October 
24,  1951,  a  hearing  based  on  said  warrant  of  arrest 
was  held  by  Hearing  Officer  Bert  F.  Kearney  at 
which  plaintiff  was  present  and  represented  by  her 
counsel  John  P.  Tobin,  that  a  certified  copy  of  said 
Immigration  and  Naturalization  proceeding  is  in 
evidence  as  "Exhibit  B"  in  the  said  above-referred- 
to  habeas  corpus  action.  No.  15648-C,  and  this  Court 
will  be  asked  to  transfer  all  the  records,  hies,  plead- 
ings, proceedings,  exhibits  and  transcripts  of  rec- 
ord in  said  matter,  including  said  Immigration  and 
Naturalization  File,  to  the  instant  action,  in  con- 
formity with  the  opinion  of  the  United  States  Court 
of  Aj^peals  for  the  Ninth  Circuit  in  Action  No. 
14786  on  appeal,  said  opinion  being  dated  Novem- 
ber 12,  1956. 
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X. 

Denies  the  allegations  contained  in  paragraphs 
XVII,  XVIII  and  XIX  of  plaintiff's  complaint 
except  admits  that  an  order  of  deportation  as  to 
the  plaintiff  was  issued  by  said  Immigration  and 
Naturalization  Service  on  or  about  March  30,  1953, 
and  that  said  order  was  affirmed  by  the  Board  of 
Immigration  Appeals  and  became  a  final  deporta- 
tion order  on  or  about  June  12,  1953.  Alleges  that 
it  appears  from  the  allegations  contained  in  para- 
graph XVII,  and  on  the  face  of  the  present  com- 
plaint, that  there  has  been  a  prior  habeas  corpus 
proceeding  in  which  the  order  of  deportation  was 
reviewed  by  this  Court  in  Action  No.  15648-C  and 
that  said  action  [14]  was  affirmed  by  the  Court  of 
Appeals  for  the  Ninth  Circuit  in  Appeal  No.  13974, 
and  it  is  impossible  to  determine  from  the  allega- 
tions in  paragraph  XVII  of  the  complaint  whether 
or  not  plaintiff  claims  that  in  said  prior  habeas 
corpus  action  a  decision  of  the  District  Court,  as 
affirmed  by  the  Court  of  Appeals  for  the  Ninth 
Circuit,  was  a  denial  of  due  process,  but  if  so  it 
would  appear  to  be  a  contempt  of  the  Court  of 
Appeals  decision  in  said  prior  Action  No.  13974  on 
appeal. 

XI. 

Neither  admits  nor  denies  the  allegations  con- 
tained in  paragraph  XX  of  plaintiff's  complaint, 
the  same  appearing  to  be  in  the  nature  of  a  prayer 
for  review  of  a  deportation  order  and  an  injunction ; 
alleges  that  there  is  no  need  for  a  restraining  order 
or  injunction,  as  this  Court  well  knows  no  attempt 
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to  deport  plaintiff  will  be  made  during  the  pendency 
of  any  court  proceeding. 

For  a  Further,  Second,   Separate  and  Affirmative 
Defense,  Defendant  Alleges: 

I. 

That  the  fictitious  defendants,  John  Doe  and 
Richard  Roe,  are  improper  and  unnecessary  party 
defendants  and  should  be  dismissed  from  the 
action. 

For  a  Further,   Third,    Separate   and  Affirmative 
Defense,  Defendant  Alleges: 

I. 

That  this  Court  has  previously  reviewed  the  order 
of  deportation  as  to  the  plaintiff,  which  became 
final  on  or  about  June  12,  1953,  in  a  habeas  corpus 
action,  No.  15648-C,  and  that  the  decision  that  said 
order  of  deportation  was  valid  is  res  judicata  in  the 
present  proceeding  and  this  action  should  therefore 
be  dismissed.  [15] 

For  a  Further,  Fourth,  Separate  and  Affirmative 
Defense,  Defendant  Alleges: 

I. 

That  the  complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted. 

For   a   Fifth,    Separate   and  Affirmative   Defense, 
Defendant  Alleges : 

I. 

That  the  Court  lacks  jurisdiction  of  any  action 
for  a  trial  de  novo,  as  distinguished  from  review  of 
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said  final  deportation  order,  as  to  the  issue  of  plain- 
tiff's deportability  as  an  alien  who,  prior  to  entry, 
was  a  Communist. 

Wherefore,  plaintiff  prays  that  this  Court  enter  a 
judgment  dismissing  plaintiff's  complaint  on  the 
gTounds  that  the  issues  raised  therein  are  res  judi- 
cata because  the  same  have  previously  been  pre- 
sented and  tried  in  a  petition  for  writ  of  habeas 
corpus  in  this  Court  on  behalf  of  Halldora  Kristin 
Sigurdson  in  Action  No.  15648-C ;  or  in  the  alterna- 
tive, that  this  Court  review  said  final  deportation 
order  and  hold  the  same  valid  and  effective,  and  de- 
termine that  the  plaintiff  is  deportable  pursuant  to 
said  final  order  of  deportation;  for  costs  of  suit 
herein,  and  for  such  other  and  further  relief  as  to 
the  Court  seems  just. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  United  States  Attor- 
ney, Chief  of  Civil  Division ; 

ARLINE  MARTIN, 

Assistant  United  States  Attor- 
ney; 

/s/  ARLINE  MARTIN, 

Attorneys  for  Defendant  Al- 
bert Del  Guercio.  [16] 
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EXHIBIT  A 

In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Di- 
vision 

No.  15648-C 
In  the  Matter  of  the  Petition  of: 

HALLDORA  KRISTIN  SIGURDSON,  for  Writ 
of  Habeas  Corpus. 

HALLDORA  KRISTIN  SIGURDSON, 

Petitioner, 
vs. 

H.  R.  LANDON,  ALBERT  DEL  GUERCIO, 
HENRY  GRATTAN,  and  DOE  ONE  to  DOE 
FIVE,  Inclusive, 

Respondents. 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  matter  came  on  regularly  for 
hearing  on  an  order  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  on  July  13,  14,  and 
15,  1953,  in  the  above-entitled  Court  before  the  Hon- 
orable Dave  W.  Ling,  the  petitioner  being  present  in 
court  on  July  13,  1953,  and  being  represented  by  her 
attorney  John  P.  Tobin,  and  the  respondents  by  its 
attoracys  Walter  S.  Binns,  United  States  Attorney, 
Clyd«>  (".  Downing  and  Walter  M.  Lehman,  Assist- 


20  Halldora  Kristin  Sigurdson  vs. 

ant  United  States  Attorneys,  appearing  by  Walter 
M.  Lehman,  [17]  and  the  Court,  having  considered 
the  pleading  and  oral  and  documentary  evidence  ad- 
duced, and  having  heard  arguments  of  counsel,  and 
having  been  submitted  the  complete  administrative 
file  of  the  Immigration  and  Naturalization  Service 
containing  the  transcript  of  the  administrative  hear- 
ing of  the  petitioner  and  the  exhibits  introduced 
therein,  and  being  fully  advised  in  the  premises, 
makes  the  following  Findings  of  Fact  and  Conclu- 
sions of  Law: 

Findings  of  Fact 

I. 

That  on  or  about  March  30,  1953,  by  authority  of 
the  Attorney  General,  a  Avarrant  of  deportation  di- 
recting the  deportation  of  Petitioner  Halldora  Kris- 
tin Sigurdson  was  issued. 

II. 

That  the  issuance  of  said  warrant  was  based  upon 
deportation  proceedings,  in  which  hearing  was  given 
the  alien  petitioner  commencing  on  October  24, 1951, 
and  continuing  thereafter  until  concluded. 

III. 

That  the  warrant  of  deportation  issued  March  30, 
1953,  by  authority  of  the  Attorney  General,  directs 
that  the  alien  be  deported  on  the  ground  that  she 
has  been,  prior  to  entry,  a  member  of  the  Communist 
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Party  of  the  United  States,  and  therefore,  deport- 
able under  the  Act  of  October  16,  1918,  as  amended. 

IV. 

That  the  Immigration  and  Naturalization  Service 
that  conducted  said  hearing  had  jurisdiction  to  act. 

V. 

That  the  petitioner  had  notice  of  the  hearing,  pro- 
duced witnesses  in  her  own  behalf,  and  had  oppor- 
tunity to  show  that  she  did  not  come  within  the 
classification  of  aliens  whose  deportation  Congress 
has  directed.  [18] 

VI. 

That  there  were  no  procedural  irregularities  at 
said  hearing. 

VII. 

That  said  administrative  hearing  was  fair. 

VIII. 

That  there  was  substantial  evidence  to  supj^ort 
the  wan^ant  of  deportation. 

Conclusions  of  Law 

I. 

That  the  petitioner  is  deportable  mider  the  Act 
of  October  16,  1918,  as  amended,  and  Section  19  of 
the  Tmmigi'ation  Act  of  1917,  as  amended,  in  that 
petitioner,  after  administrative  hearing,  was  found 
to  be  an  alien  who  had  been,  prior  to  entry,  a  mem- 
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ber  of  the  Commimist  Party  of  the  United  States, 
and  who  by  warrant  of  deportation  issued  March 
30,  1953,  by  authority  of  the  Attorney  General,  was 
ordered  deported  on  said  ground. 

II. 

That  the  Immigration  and  Naturalization  Service 
that  conducted  the  hearing  of  October  24,  1951,  had 
jurisdiction  to  act,  that  the  hearing  was  fair,  that 
none  of  the  constitutional  rights  were  abridged  or 
violated,  and  that  there  is  substantial  evidence  to 
support  the  order  of  deportation. 

III. 

That  the  detention  of  the  petitioner  by  H.  R. 
Landon,  District  Director,  Immigration  and  Natu- 
ralization Service,  Department  of  Justice,  Los  An- 
geles, California,  for  purposes  of  deportation,  is  law- 
ful and  proper. 

Dated  this  28th  day  of  July,  1953. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

Lodged:  July  22,  1953. 
Filed:  July  28,  1953.  [19] 
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EXHIBIT  B 

In  the  United  States  District  Court  in  and  for  the 
Southern  District  of  California,  Central  Di- 
vision 

No.  15648-C 

In  the  Matter  of  the  Petition  of  : 

HALLDORA  KRISTIN  SIGURDSON,  for  AVrit 
of  Habeas  Corpus. 

HALLDORA  KRISTIN  SIGURDSON, 

Petitioner, 

vs. 

H.  R.  LANDON,  ALBERT  DEL  GUERCIO, 
HENRY  GRATTAN,  and  DOE  ONE  to  DOE 
FIVE,  Inclusive, 

Respondents. 

JUDGMENT 

The  above-entitled  matter  came  on  regularly  for 
hearing  on  an  order  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  on  July  13,  H  and 
15, 1953,  in  the  above-entitled  Court  before  the  Hon- 
orable Dave  W.  Ling,  the  petitioner  being  present 
in  court  on  July  13,  1953,  and  being  represented  by 
her  Attorney  John  P.  Tobin,  and  the  respondents  by 
its  attorneys,  Walter  S.  Binns,  United  States  Attor- 
ney ;  Clyde  C.  Downing  and  Walter  M.  Lehman,  As- 
sistant United  States  Attorneys ;  appearing  by  Wal- 
ter M.  Lehman,  [21]  and  the  Court,  having  consid- 
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ered  the  pleadings  and  oral  and  documentary  evi- 
dence adduced,  and  having  heard  argiunents  of 
counsel,  and  having  been  submitted  the  complete  ad- 
ministrative file  of  the  Immigration  and  Naturaliza- 
tion Service  containing  the  transcript  of  the  admin- 
istrative hearing  of  the  petitioner  and  the  exhibits  in- 
troduced therein,  and  being  fully  advised  in  the  prem- 
ises, and  the  Court  having  heretofore  made  and 
filed  its  Findings  of  Fact  and  Conclusions  of  Law, 
and  having  ordered  that  a  judgment  be  entered  in 
accordance  therewith ; 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and  De- 
creed : 

1.  That  the  petition  of  Halldora  Kristin  Sigurd- 
son for  a  writ  of  habeas  corpus  be,  and  the  same  is, 
hereby  denied  and  the  order  to  show  cause  be,  and 
the  same  is,  hereby  discharged. 

Dated  this  28th  day  of  July,  1953. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

Approved  as  to  form,  pursuant  to  Local  Rule 
7(a),  this  ....  day  of  July,  1953. 


JOHN  P.  TOBIN, 

Attorney  for  Petitioner. 


Lodged:  July  22,  1953. 

Filed:  July  28,  1953. 

Docketed  and  entered  July  28,  1953.  [22] 
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EXHIBIT  C 

WARRANT  FOR  ARREST  OF  ALIEN 

United  States  of  America,  Department 
of  Justice,  Washington 

No.  A  7  759  254 

To  District  Enforcement  Officer,  Los  Angeles,  Cali- 
fornia, or  to  Any  Immigrant  Inspector  in  the 
Service  of  the  United  States. 

Whereas,  from  evidence  submitted  to  me,  it  ap- 
pears that  the  alien,  Halldora  Kristin  Sigurdson, 
who  entered  this  country  at  San  Ysidro,  California, 
on  July,  1949,  has  been  found  in  the  United  States  in 
violation  of  the  immigration  laws  thereof,  and  is 
subject  to  be  taken  into  custody  and  deported  pur- 
suant to  the  following  provisions  of  law,  and  for  the 
following  reasons,  to  wit : 

The  Act  of  October  16,  1918,  as  amended,  in 
that  she  has  been,  prior  to  entry,  a  member  of 
following  class,  set  forth  in  Section  1  of  said 
Act:  An  alien  who  was  a  member  of  the  Com- 
munist Party  of  the  United  States. 

I,  by  virtue  of  the  power  and  authority  vested  in 
me  by  the  laws  of  the  United  States,  hereby  com- 
mand you  to  take  into  custody  the  said  alien  and 
grant  her  a  hearing  to  enable  her  to  show  why  she 
should  not  be  deported  in  conformity  with  law.  The 
expenses  [23]  of  detention,  hereunder,  if  necessary, 
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are  authorized  payable  from  the  appropriation 
*' Salaries  and  Expenses,  Immigration  and  Natural- 
ization Service,  1952." 

The  Alien  May  Be  Released  From  Custody 
Pending  Determination  of  Deportability  Under 
Bond  in  the  Amount  of  $2,000.00  or  on  Con- 
ditional Parole  If  Satisfied  That  He  Will  Ap- 
pear When  Wanted  and  That  He  Will  Con- 
form to  the  Conditions  of  a  Parole  Agreement. 

For  so  doing,  this  shall  be  your  sufficient  warrant. 

Witness  my  hand  and  seal  this  10th  day  of  Oc- 
tober, 1951. 

H.  R.  LANDON. 

[On  reverse  side.] 

Port  of  Los  Angeles,  California 
Date:  October  11,  1951 

Warrant  of  Arrest  of 
Halldora  Kristin  Sigurdson 

Served  by  me  at  Compton,  California,  on  October 
11,  1951,  at  9 :50  a.m.  Alien  was  then  informed  as  to 
cause  of  arrest,  the  conditions  of  release  as  provided 
therein,  advised  as  to  right  of  counsel  and  furnished 
with  a  copy  of  this  warrant. 

/s/  FRANCIS  W.  WROBLEWSHI, 
Investigator. 
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Witness : 

/s/  MILTON  B.  BELL, 
Investigator. 

Affidavit  of  Service  by  Mail  acknowledged. 
[Endorsed] :    Piled  February  12,  1957.  [24] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF,  AND  MOTION  FOR,  ORDER  OF 
COURT  TRANSFERRING  TO  THIS  AC- 
TION THE  RECORD,  FINDINGS,  JUDG- 
MENT AND  PROCEEDINGS  IN  HABEAS 
CORPUS  ACTION  IN  THIS  COURT,  IN 
THE  MATTER  OF  HALLDORA  KRISTIN 
SIGURDSON,  NO.  15648-C,  AND  FOR  DIS- 
MISSAL OF  FICTITIOUS  DEFENDANTS 
JOHN  DOE  AND  RICHARD  ROE 

Comes  now  the  defendant,  Albert  Del  Guercio, 
and  moves  this  Court  as  follows : 

I. 

Moves  to  dismiss  from  the  action  herein  the  ficti- 
tious defendants,  John  Doe  and  Richard  Roe,  as  im- 
proper and  unnecessary  party  defendants. 

II. 

Moves  the  Court  for  an  order  transferring  to  this 

action  and  into  the  record  of  this  Court  all  of  the 

matters  in  an  action  in  this  Court  for  a  petition  for 

habeas  corpus,  In  the  Matter  of  Halldora  Kristin 
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Sigurdson,  being  No.  15648-C,  as  follows :  All  of  the 
pleadings,  files  and  records,  transcript  of  hearings 
of  July  13,  14  and  15,  1953,  before  the  Honorable 
Dave  W.  Ling,  [26]  Judge  presiding,  and  all  of  re- 
spondent's exhibits,  to  wit: 

Exhibit  A  and 

Exhibit  B,  being  certified  transcripts  of  the 
Immigration  and  Naturalization  Proceedings  re 
deportation  order. 

Exhibit  C,  the  dictaphone  belts. 

Exhibit  D,  copy  of  June  12,  1953,  decision  of 
the  Board  of  Immigration  Appeals. 

This  motion  is  based  upon  the  records  and  files  in 
the  present  action,  upon  the  mandate  of  the  Court 
of  Appeals  spread  in  this  action  on  December  21, 
1956,  and  upon  the  decision  of  the  Court  of  Appeals 
for  the  Ninth  Circuit,  No.  14786,  dated  November 
12,  1956,  in  which  decision  it  was  stated,  at  page  5 
thereof,  as  follows : 

*' Since  the  dismissal  was  for  lack  of  jurisdic- 
tion, and  since  the  record,  findings  and  judg- 
ment of  the  District  Court  in  the  previous 
habeas  corpus  proceedings  are  not  presently  be- 
fore us,  we  do  not  reach  the  question  of  whether 
full  consideration  of  the  record  of  a  hearing  by 
the  Immigration  and  Naturalization  Service  in 
a  habeas  corpus  proceeding  precludes  subse- 
quent review  of  the  substantiality  of  the  same 
evidence  on  a  petition  for  declaratoiT  judormout. 
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The  majority  of  a  panel  of  this  Court  has  so 
held  in  effect.  ^2  Therefore,  this  Court  reverses 
the  judgment  dismissing-  the  complaint  for  want 
of  jurisdiction  and  remands  the  cause  for 
further  proceedings."  [27] 

Dated:    February  12,  1957. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  United   States  Attorney,   Chief  of   Civil 
Division ; 

ARLINE  MARTIN, 

Assistant   United    States   At- 
torney ; 


ARLINE  MARTIN, 

Attorneys  for  Defendant  Al- 
bert Del  Guercio. 


NOTICE  OF  MOTION 

To  Plaintiff,  Halldora  Kristin  Sigurdson,  and  John 
P.  Tobin,  Her  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  defendant,  Albert  Del  Guercio,  will  bring  on 
for  hearing  the  above  motion  in  the  above-entitled 
action  before  the  Honorable  William  M.  Byrne,  Dis- 
trict Judge,  in  the  captioned  court  in  the  United 


i2(^rain  vs.  Boyd,  9  Cir.,  No.  14633,  August  4,  1956. 
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States  District  Courtroom  of  Judge  Byrne,  Second 
Floor,  Federal  Building,  312  North  Spring  Street, 
Los  Angeles,  California,  on  Monday,  March  25, 
1957,  at  10  o'clock  a.m.  of  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Dated:    February  12,  1957. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

MAX  F.  DEUTZ, 

Assistant  United  States  Attorney,  Chief  of  Civil 
Division ; 

ARLINE  MARTIN, 

Assistant   United   States  At- 
torney ; 

/s/  ARLINE  MARTIN, 

Attorneys  for  Defendant  Al- 
bert Del  Guercio. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  February  12,  1957.  [28] 


[Title  of  District  Court  and  Cause.] 

POINTS  AND  AUTHORITIES  IN  SUPPORT 
OF  OBJECTIONS  TO  MOTION  OF  THE 
DEFENDANT  DEL  GUERCIO 

Motion  to  Dismiss  Ficticious  Defendants  Premature  , 

It  is  submitted  that  the  proper  time  to  dismiss 
fictitious  defendants  is  at  the  trial  of  the  above- 


i 
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described  matter.  The  nature  of  the  action  is  not 
against  any  individual  as  such,  be  it  Del  Guercio 
or  any  other  occupant  of  the  office  he  holds,  but  is 
directed  in  fact  as  against  the  Immigration  and 
Naturalization  Service.  The  law  demands,  and  plain- 
tiff follows  it,  that  the  action  be  directed  as  done. 
Plaintiff  has  the  legal  right  to  be  protected  with 
the  fictitious  names  until  trial.  Del  Guercio  may  be 
transferred  or  resign.  It  is  submitted  that  this  plain- 
tiff has  the  legal  right  to  then  serve  the  successor  of 
Del  Guercio  without  depending  upon  an  Order  of 
substitution  of  said  successor  as  defendant. 

The  authorities  cited  in  Sigurdson  vs.  Del  Guercio, 

9th  Cir.  (Nov.  12,  1956),   ....   Fed.  (2nd)    in 

(connection  with  the  use  of  fictitious  defendants  are 
not  in  point  with  instant  matter.  The  cases  [30] 
therein  cited  refer  to  attempts  to  obtain  federal 
jurisdiction  under  the  diversity  rule  in  ]jersonal 
injury  matters.  In  one  instant,  the  fictitious  defend- 
ants were  dismissed  by  the  trial  court  just  prior 
to  the  matter  being  given  to  jury;  the  other,  trial 
court  dismissed  as  fictitious  defendants  sua  sponte. 

Moreover,  fictitious  defendants,  as  such,  were  dis- 
cussed in  the  Sigurdson  vs.  Del  Guercio,  supra, 
matter  because  of  a  motion  heretofore  filed  by  said 
defendant  regarding  indispensable  parties.  It  is 
submitted  that  the  question  of  who  is  an  indispensa- 
ble party  is  no  longer  pregnant.  Nowhere  in  the 
aforesaid  appeal  or  in  the  cases  cited  is  there  any 
reference  to  Tenure  of  Office  by  Del  Guercio.  Be- 
sides, as  Judge  F(M'  so  lucidly  states  in  tlie  ('itnti<>iis 
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in  Sigurdson  vs.  Del  Guercio,  supra,  the  plaintiffs 
did  not  give  any  indication  whom  the  fictitious  de- 
fendants might  be.  We  do  in  our  complaint.  We 
cannot  give  names  but  we  refer  to  the  job.  To  dis- 
miss the  fictitious  defendants  at  this  stage  of  the 
proceedings  could  conceivably  injure  the  rights  of 
plaintiff  and  possibly  deny  her  the  oppoi-tunity  to 
prove  conclusively  her  innocence  of  the  charge  filed 
against  her  by  the  Immigration  and  Naturalization 
Service. 

Motion  Transferring  to  This  Action  Certain  Parts 
of  the  Record  in  the  Said  Habeas  Corpus  Matter 

Said  motion  is  premature. 

The  proper  time  to  introduce  evidence  is  at  the 
trial  of  a  matter.  Under  the  pretrial  procedure  fol- 
lowed by  this  Court,  a  stipulation  is  all  that  is 
needed  to  get  the  full  and  complete  record  of  the 
immigration  proceedings  and  the  habeas  corpus 
proceedings. 

If  defendant  was  so  anxious  to  have  same,  he 
could  have  made  it  an  exhibit  in  his  answer  and 
adopted  it  by  reference.  This  Court  takes  judicial 
cognizance  of  the  records  of  this  court,. 

Grain  vs.  Boyd,  237  Fed.  (2nd)  927  cited  by  de- 
fendant in  his  motion  is  to  be  distinguished  from 
instant  matter  as  ably  set  forth  by  Judge  Fee  in 
Sigurdson  vs.  Del  Guercio,  supra.  Plaintiff  has  [31] 
contended  before  the  Circuit  Court  (9)  the  same| 
position  as  adopted  by  the  opinion  in  chief  in  the 
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Grain  vs.  Boyd,  supra,  matter.  The  concurring  opin- 
ion of  Judge  Stephens  in  the  Sigurdson  vs.  Del 
Guercio  states  with  definity  that  he  feels  that  habeas 
corpus  scope  has  not  been  expanded  to  that  of  declar- 
toiy  relief  and  that  he  is  writing  an  opinion  on  said 
point  to  be  filed. 

While  plaintiff  does  not  regard  Grain  vs.  Boyd 
as  binding  upon  her,  its  persuasive  force  may  be 
lessened  by  the  opinion  of  Judge  Stephens  when  it 
is  filed.  It  is  possible  that  there  may  be  a  conflict  of 
decision  on  the  point  between  two  panels  of  said 
Gircuit  Court. 

Dated:  February  18,  1957. 

Respectfully  submitted, 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Affidavit  of  service  by  mail  acknowledged. 
[Endorsed]:     Filed  February  19,  1957.  [32] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  POINTS  SET  FORTH  IN 
MOTION  OF  DEFENDANT  DEL  GUERCIO 

Defendant's  Point  I 

That  motion  to  dismiss  defendants  named  in  above 
numbered  and  described  complaint  under  fictitious 
names  is  premature. 
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Defendant's  Point  II 

The  motion  for  an  order  '^  transferring  to  this 

action  and  into  the  record  of  this  Court -"  of 

the  habeas  corpus  proceedings  as  set  forth  in  said 
motion  of  defendant  is  premature,  incomplete  and 
an  effort  to  withhold  from  the  record  the  failure 
on  the  part  of  the  respondent  in  the  habeas  corpus 
matter  to  comply  with  an  Order  made  and  issued  by 
the  above-described  Court,  said  Order  being  in 
writing  and  later  made  orally  in  open  court. 

Dated:     February  18,  1957. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  mail  attached. 
[Endorsed] :     Filed  February  19,  1957.  [34] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 
MARCH  25,  1957 

Present:  Hon.  Wm.  M.  Byrne,  District  Judge. 
Counsel  for  Plaintiff:  John  P.  Tobin. 
Counsel  for  Defendant:  Arline  Martin. 

Proceedings : 

Hearing:  on  motion  of  defendant  for  order  of 
court  transferring  to  this  action  the  record,  find- 
ings, judgment  and  proceedings  in  Habeas  Corpus 
action  in  this  court,  in  the  matter  of  Halldora  Kris- 
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tin  Sigurdson,  No.  15648-C,  and  for  dismissal  of 
fictitious  defendants  John  Doe  and  Richard  Roe. 

Attorney  Martin  argues  motion  on  behalf  of  de- 
fendant. Attorney  Tobin  argues  to  court  on  behalf  of 
plaintiff.  Court  will  permit  plaintiff  to  file  amended 
complaint  under  Title  5,  U.S.C.,  Section  1009,  and 
complaint  is  amended  by  interlineation  on  stipula- 
tion of  both  parties. 

It  Is  Ordered  that  both  motions  be  granted  and 
cause  is  set  for  trial  at  9:45  a.m.,  May  14,  1957. 

Counsel  for  plainti:ff  to  file  a  complete  memo- 
randum prior  to  April  17,  1957,  and  government 
counsel  to  have  to  May  1,  1957,  in  which  to  reply. 
Attorney  Arline  Martin  to  prepare  order. 

JOHN  A.  CHILDRESS, 

Clerk. 

By  /s/  C.  A.  SEITZ, 

Deputy  Clerk.   [36] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  TO  TRANSFER 
TO  THIS  ACTION  THE  RECORDS  AND 
ENTIRE  PROCEEDINGS  IN  THE  MAT- 
TER OF  HALLDORA  KRISTIN  SIGURD- 
SON, No.  156483,  AND  DISMISSING  FIC- 
TITIOUS DEFENDANTS 

The   defendant's   "Motion    for   Order   of   Court 
Transfering  to  This  Action  the  Record,  Findings, 
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Judgment  and  Proceedings  in  Habeas  Corpus 
Action  in  This  Court,  In  the  Matter  of  Halldora 
Kristin  Sigurdson,  No.  15648-C,  and  for  Dismissal 
of  Fictitious  Defendants  John  Doe  and  Richard 
Roe ' '  having  come  on  for  hearing  before  the  Honor- 
able William  M.  Byrne,  Judge  presiding,  the  plain- 
tiff appearing  by  her  attorney  of  record,  John  P. 
Tobin,  and  defendants  appearing  by  Laughlin  E. 
Waters,  United  States  Attorney ;  Richard  A.  Lavine 
and  Arline  Martin,  Assistants  United  States  At- 
torney, and  the  matter  having  been  argued  orally, 
and  the  plaintiff  having  filed  a  written  memorandum 
of  points  and  authorities  in  support  of  objections 
to  said  motion,  and  the  Court  being  fully  advised  in 
the  matter,  [37] 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  there  be  transferred  to  this 
action  and  into  the  record  of  this  Court  all  of  the 
matters  in  the  action  entitled  ''In  the  Matter  of 
Halldora  Kristin  Sigurdson,"  being  No.  15648-C, 
as  follows:  All  of  the  pleadings,  files  and  records, 
transcript  of  hearings,  including  the  hearing  on 
Tuesday,  June  30,  1953,  and  the  hearings  on  July 
13,  14  and  15,  1953,  and  all  of  the  exhibits  identified 
or  in  evidence;  m 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  fictitious  defendants,  John  Doe  and  Richard 
Roe,  be  and  the  same  are  hereby  dismissed  from  the 
action. 
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Dated :     April  9,  1957. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  acknowledged. 
Lodged  March  28,  1957. 
[Endorsed]:     Piled  April  9,  1957. 
Docketed  and  entered  April  11,  1957.  [38] 


[Title  of  District  Court  and  Cause.] 

CIVIL  SUBPOENA  TO  PRODUCE  A 
DOCUMENT  OR  OBJECT 

To :  Albert  Del  Guercio,  or  Officer  in  Charge  of  the 
Los  Angeles  Office  of  the  Immigration  and 
Naturalization  Service. 

You  Are  Hereby  Commanded  to  appear  in  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  at  Postoffiee  and  Courthouse  in 
the  city  of  Los  Angeles,  on  the  14th  day  of  May,  1957 
at  9:45  o'clock  a.m.  to  testify  on  behalf  of  Plain- 
tiff in  the  above-entitled  action  and  bring  with  you 

1.  All  Dictaphone  belts  used  at  preliminary 
hearing  of  above  plaintiff  on  Nov.  2,  1950.  This 
means  whether  submitted  at  hearing  or  withheld 
from  hearing  on  her  deportation  wiwvixni. 

2.  All  alleged  original  transcripts  of  alleged 
statement    made    from    Dictaphone    belts    em- 
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ployed  at  said  Nov.  2, 1950,  hearing  of  aforesaid ; 
your  specific  attention  is  directed  to  alleged 
original  transcripts  (three  [3]  in  number)  pre- 
sented to  plaintiff  in  1950  for  her  signature. 

3.     Statement  under  oath  filed  with  I  &  N  on 
Nov.  20,  1950,  by  pi.  May  8,  1957. 

JOHN  A.  CHILDRESS, 

Clerk; 

By  E.  THOMPSON, 
Deputy  Clerk. 

JOHN  P.  TOBIN, 

Attorney  for  Plaintiff.  [40] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT— MAY  14,  1957 

Present :  Hon.  Wm.  M.  Byrne,  District  Judge. 
Counsel  for  Plaintiff :  John  P  Tobin. 
Counsel   for   Defendant:   Arline   Martin, 
Assistant  U.  S.  Attorney. 

Proceedings :    For  Court  trial. 

Court  convenes  herein  at  9:50  a.m.,  and  counsel 
for  both  sides  and  plaintiff  being  present.  Court 
orders  trial  proceed. 

Gov't  Ex.  A  is  marked  for  ident.  and  admitted  i 
into  evidence. 

Albert  Del  Guercio,  defendant,  is  called  by  plain- 
tiff, and  is  sworn  and  testifies. 
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Plf  s  Ex.  1  and  2  are  marked  for  ident.  only. 

Bert  F.  Kearney  and  Thomas  J.  Nolan,  respec- 
tively, are  called  by  plaintiff  and  are  sworn  and 
testify. 

Attorney  Tobin  makes  oft'er  of  proof  as  to  testi- 
mony of  the  following  witnesses  heretofore  sub- 
poenaed: Philip  F.  Habell  and  Oral  K.  Chandler. 

Gov't  Ex.  B  is  marked  for  ident.  only. 

Bert  F.  Kearney  resumes  the  stand. 

At  11 :05  a.m.  court  recesses.  At  11 :15  a.m.  court 
reconvenes  herein,  and  all  being  present  as  before, 
trial  proceeds.  ■ 

Thomas  J.  Nolan,  heretofore  sworn,  resumes  the 
stand. 

Attorney  Tobin  makes  offer  of  proof  as  to  testi- 
mony which  would  be  given  by  Mr.  Barnhill  of  the 
Dictaphone  Co. 

Oral  Kenneth  Chandler  is  called  by  plaintiff,  and 
is  sworn  and  testifies. 

At  12 :05  p.m.  court  recesses  to  2  p.m.  At  2 :05  p.m. 
court  reconvenes  herein,  and  all  being  present  as  be- 
fore, court  orders  trial  proceed. 

Philip  F.  Habell  is  called  by  plaintiff*,  and  is 
sworn  and  testifies. 

Halldora  Kristin  Sigurdson  is  called,  sworn,  and 
testifies  in  her  own  behalf. 

Attorney  Tobin  makes  offer  of  proof  as  to  dicta- 
phone belts  handled  by  Mr.  Habell  and  Mr.  Chan- 
dler. 

Plaintiff  rests. 

Gov't  Ex.  C  is  marked  for  ident.  only. 

The  Court  takes  the  matter  under  submission  and 
orders  counsel  to  file  briefs,  plaintiff  to  file  opening 
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brief  within  fifteen  days,  defendant  to  file  answer- 
ing brief  fifteen  days  thereafter,  and  plaintiff  to  file 
closing  brief  &ve  days  after  filing  of  defendant's 
answering  brief. 

JOHN  A.  CHILDRESS, 
Clerk; 

By  /s/  C.  A.  SEITZ, 

Deputy  Clerk. 
WB-5/14/57.  [41] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  DECISION 

Sigurdson,  a  native  and  national  of  Canada,  first 
came  to  the  United  States  in  1944.  In  July,  1949, 
she  took  a  vacation  in  Mexico.  On  October  10,  1951, 
a  warrant  was  issued  for  her  arrest  for  deportation, 
it  being  charged  that  prior  to  her  re-entry,  following 
the  vacation  in  Mexico,  she  had  been  a  member  of, 
or  affiliated  with,  the  Communist  Party  of  the 
United  States,  and  hence  that  she  was  subject  to  de- 
portation pursuant  to  the  provisions  of  the  Internal 
Security  Act  of  1950,  Ch.  1024,  81st  Cong.,  2nd  Ses- 
sion, 64  Stat.  987,  1006. 

Administrative  hearings  upon  the  warrant  were 
commenced  October  24,  1951,  and  continued  from 
time  to  time  thereafter  and  concluded  on  February 
20,  1952.  At  such  hearings  the  plaintiff  was  present 
and  represented  by  counsel.  The  hearing  officer  made 
findings  and  a  decision  that  plaintiff  was  a  volun- 
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tary  member  of  the  Communist  Party  of  the  United 
States  for  a  period  of  time  during  the  years  1946- 
1947,  concluded  that  she  was  subject  to  deportation 
and  recommended  that  she  be  ordered  deported.  His 
findings  and  decision  were  approved  and  adopted  by 
the  appropriate  officer  of  the  Immigration  and 
Naturalization  Service,  and  plaintiff's  appeal  [42] 
therefrom  was  dismissed  by  the  Board  of  Immigra- 
tion Appeals  on  March  19,  1953.  A  final  warrant  or 
order  of  deportation  issued  March  30,  1953. 

Plaintiff  filed  a  petition  for  a  writ  of  habeas  cor- 
pus seeking  judicial  review  of  the  deportation  pro- 
ceedings. The  District  Court  reviewed  the  admini- 
strative proceedings  and  dismissed  the  petition  upon 
the  merits.  The  Court  of  Appeals  affirmed,  Sig- 
urdson  v.  Landon,  215  F.  2d  791  (CA  9).  The  Su- 
preme Court  denied  certiorari,  348  U.  S.  916;  re- 
hearing denied  348  U.  S.  956. 

In  this  action  for  declaratory  relief  the  plaintiff 
seeks  a  second  judicial  review  of  the  same  admini- 
strative proceeding.  Undaunted  by  the  judgment  of 
the  District  Court,  the  affirmance  of  the  Court  of 
Appeals  and  the  denial  of  certiorari  by  the  Su- 
preme Court,  she  asks  this  Court  to  proclaim  that 
those  tribunals  were  in  error.i  [43] 


^The  following  colloquy  took  place  at  the  hearing: 

"Tlie  C^ourt:  ''  *  *  This  is  all  matter  that  was 
in  the  habeas  corpus  proceeding,  was  it  not? 

"Mr.  Tobin:     Yes. 

' '  The  Court :  And,  as  a  matter  of  fact,  the  Court 
of   Appeals   went   all   through   this,   including   the 
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The  Ninth  Circuit  decision  in  Leonard  Cruz  San- 
chez V.  Robinson,  ....  F.  2d  .  .  .  . ,  decided  June  15, 
1957,  is  dispositive  of  this  case.  See  also  Tora  Up- 

stead  Rystad  v.  John  P.  Boyd,    F.   2d    

(CA  9),  decided  June  21,  1957.  An  alien  may  not 
have  a  redetermination  of  issues  adjudicated  in  a 
previous  judicial  review.  Judicial  review  of  an  ad- 
ministrative proceeding  may  be  had  either  by  ha- 
beas Corpus  or  an  action  for  declaratory  relief, 
Shaughnessy  v.  Pedreiro,  349  U.  S.  48,  75  S.  Ct.  591, 
594,  but  Congress  did  not  intend  successive  judicial 
reviews  of  the  same  administrative  action  with  the 
resultant  anomalous  situation  of  having  a  District 
Court  determine  whether  the  prior  decision  of  a 
Court  of  Appeals  should  be  set  aside  as  erroneous. 

This  Court  granted  a  motion  of  the  defendant 
"transferring  to  this  Action,  the  Record,  Findings, 
Judgment  and  Proceedings  in  Habeas  Corpus  Ac- 
tion, In  the  Matter  of  Halldora  Kristin  Sigurdson, 
No.  15648-C."  The  Court  finds  that  the  administra- 
tive proceedings  which  plaintiff  asks  this  Court  to 
review  are  the  identical  proceedings  reviewed  by  the 
Court  in  Habeas  Corpus  action  No.  15648-C,  which 
judgment  was  affirmed  by  the  Court  of  Appeals  (215 

clicks,  and  so  forth,  and  discussed  the  question  of 
the  clicks.  All  this  was  presented  to  the  Court  of 
Appeals.  Is  that  not  true  1  M 

"Mr.  Tobin:     Yes.  And  they  erred  on  tlie  point,  m 
"The  Court:     And  you  want  me  to  overrule  the  i 
Court  of  Appeals,  is  that  correct  ?  You  want  mo  to 
decide  this  differently  than  the  Court  of  Appeals  de- 
cided it,  is  that  what  you  seek  ? 
*  *  Mr.  Tobin :    Yes,  your  Honor. ' ' 
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F.  2d  791)  and  concludes  as  a  matter  of  law  that 
said  judgment  precludes  a  second  judicial  review  of 
the  same  administrative  action. 

The  findings  of  fact  and  conclusions  of  law  ap- 
pearing in  this  Memorandum  of  Decision  shall  serve 
the  purpose  stated  in  Rule  52  Federal  Rules  of 
Civil  Procedure.  A  formal  judgment  shall  be  en- 
tered accordingly. 

Dated:  July  26,  1957. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

[Endorsed] :    Filed  July  26,  1957.  [44] 


United  States  District  Court,  Southern  District 
of  California,  Central  Division 

No.  18,089- WB 
HALLDORA  KRISTIN  SIGURDSON, 

Plaintiff, 
vs. 

ALBERT  DEL  GUERCIO, 

Defendant. 
JUDGMENT 

The  above  cause  having  come  on  for  trial  on  May 
14,   1957,   before   the   Honorable   Wm.   M.    Byrne 
plaintiff  appearing  by  her  attorney,  John  P.  Tobin' 
and  defendant  appearing  by  Laughlin  E.  Waters' 
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United  States  Attorney,  and  Arline  Martin,  Assist- 
ant United  States  Attorney;  and  the  certified  tran- 
script of  the  Immigration  and  Naturalization  pro- 
ceedings having  been  introduced  in  evidence  as  Ex- 
hibit A,  and  all  of  the  record,  findings,  judgment 
and  proceedings  in  habeas  corpus  action  In  the 
Matter  of  Halldora  Kristin  Sigurdson,  No.  15648-C, 
being  before  the  Court  pursuant  to  its  order,  and  the 
matter  having  been  argued  orally  and  upon  written 
memoranda,  and  the  Court  having  heretofore  filed 
its  memorandum  of  decision  including  findings  of 
fact  and  conclusions  of  law, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  relief  prayed  for  by  the  plain- 
tiff is  denied  with  costs  to  the  defendant  in  the  sum 
of  $20  as  and  for  a  docket  fee  pursuant  to  28  U.  S.  C. 
1923. 

Dated:    July  26,  1957. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

[Endorsed]:  Filed  and  entered  July  26,  [45] 
1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Halldora  Kristin  Sig- 
urdson, plaintiff  in  the  above-described  action,  ap- 


t 
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peals  to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from : 

1.  The  Judgment  made  and  signed  on  July  26, 
3957,  and  the  whole  thereof. 

2.  Denial  of  relief  prayed  for  in  the  complaint 
for  declaratory  relief  and  injunction. 

Dated  at  Los  Angeles  this  21st  day  of  August, 
1957. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  acknowledged. 
[Endorsed] :     Filed  August  22,  1957.  [46] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Briefly  stated,  the  points  of  appeal  are: 

1.  The  administrative  Order  of  Deportation  con- 
stituted an  abuse  of  discretion ;  contrary  to  law  and 
regulations;  and  a  denial  of  due  process  of  law;  and 

2.  The  administrative  deportation  hearing  of 
plaintiff  was  unfair;  and 

3.  Judgment  of  trial  court  is  contrary  to  law. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  acknowledged. 
[Endorsed]  :    Filed  August  22,  1957.  [49] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  18,089-WB  Civil 

HALLDORA  KRISTIN  SIGURDSON, 

Plaintiff, 

vs. 

ALBERT  DEL  GUERCIO, 

Defendant. 

Honorable  William  M.  Byrne,  Judge  presiding. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Appearances : 

For  the  Plaintiff: 

JOHN  P.  TOBIN,  ESQ. 

For  the  Defendant : 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ;  by 
ARLINE  MARTIN, 

Assistant  United  States  Attorney. 

Tuesday,  May  14,  1957—9 :45  A.M. 

The  Court:     Call  the  calendar. 

The  Clerk:  No.  18,089-WB  Civil  Halldora  Kris-" 
tin  Sigurdson  vs.  Albert  Del  Guercio,  for  court 
trial.  I 

Miss  Martin :     Ready  for  the  government.  ' 

Mr.  Tobin :     Ready  for  the  plaintiff,  your  Honor. 
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The  Court :     You  ma}^  jjroceed. 

Perhaps,  first,  before  you  start,  so  there  will  be  no 
question,  as  I  understand  it,  the  Complaint  was 
amended,  inserting  the  grounds  of  jurisdiction  1 

Mr.  Tobin:  Yes.  That  was  done  on  March  25th, 
your  Honor;  and  also  the  John  Does  stricken. 

The  Court:     What  is  that? 

Mr.  Tobin:     Also  the  John  Does  stricken. 

The  Court:     Yes. 

You  may  proceed. 

Mr.  Tobin:  If  the  court  please,  I  was  told  be- 
fore your  Honor  came  on  the  bench  that  Mr.  Del 
Guercio,  upon  whom  we  served  a  subpoena  duces 
tecum,  had  recently  suffered  a  cardiac,  and  for  that 
reason  they  asked  us  if  we  would  put  him  on  the 
stand  first. 

With  the  court's  permission,  I  don't  think  it  will 
be  necessary  to  put  him  on  the  stand  just  to  ask 
him  if  he  brought  the  records,  and  at  this  time  mark 
them  for  identification,  [3*]  because  I  wouldn't 
want  to  subject  anybody  to  any  strain. 

Miss  Martin:  Mr.  Del  Guercio  has  consulted  his 
doctor,  and  he  is  here  in  response  to  the  subpoena 
and  he  is  willing  to  be  put  on  the  stand,  and  we  don't 
choose  to  go  along  with  Mr.  Tobin 's  suggestion. 

If  he  wants  to  call  him  to  the  witness  stand,  that 
is  fine.  We  want  to  have  the  record  so  that  we  can 
make  our  formal  objections. 

The  Court:  Is  there  any  dispute  as  to  the  rec- 
ord? It  is  an  unusual  situation  to  bring  in  the  Di- 
rector. 


*Page  niimberliiK  appearlnf  at  top  of  pace  of  oriftaul  Bepoiter'i 
Transcript  of  Record. 
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Mr.  Tobin:  To  get  certain  records  that  were 
under  his  care  and  control. 

The  Court:  Ordinarily,  counsel  bring  the  rec- 
ords into  court. 

Mr.  Tobin:  These  records  have  never  been  pro- 
duced in  court,  your  Honor,  and  I  wanted  them  be- 
fore your  Honor  so  that  your  Honor  would  have  the 
complete  record  before  the  court. 

I  might  say  this  subpoena  asks  for:  "All  Dicta- 
phone belts  used  at  preliminary  hearing  of  above 
plaintiff  on  November  2,  1950.  This  means  whether 
submitted  at  hearing  or  wdthheld  from  hearing  on 
her  deportation  warrant. ' ' 

The  Court :  At  any  rate,  we  would  perhaps  save 
time  if  you  put  Mr.  Del  Guercio  on  the  stand  and 
asked  him.  All  I  am  [4]  stating  is  that  ordinarily  in 
this  type  of  case  counsel  brings  in  the  record. 

Miss  Martin:  In  that  regard,  your  Honor,  we 
have  already  an  order  bringing  into  this  court  the 
file  in  the  previous  habeas  corpus  proceeding,  and  I 
would  like  to  suggest  that  we  now  mark  as  an  ex- 
hibit in  this  case  the  immigration  proceedings  and 
make  them  identified  in  this  case.  They  were  Ex- 
hibit B  in  the  pre\4ous  habeas  corpus  action,  and  I 
think  that  it  would  be  advisable  for  us  to  mark  that 
file  as  an  exhibit  in  this  proceeding.  Whether  it 
should  be  plaintiff's  or  defendant's  is  immaterial,  so 
I  will  ask  the  clerk  to  mark  for  identification  a  cer-  I 
tified  copy  of  the  immigration  file  relating  to  the 
proceedings  in  the  deportation  of  this  plaintiff, 
which  was  identified  as  Exhibit  B  in  the  prior  ac- 
tion No.  15648. 
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The  Court:     Very  well.  It  will  be  received. 

The  Clerk:     Government's  Exhibit  A. 

Mr.  Tobin:     For  identification? 

The  Court :  It  was  offered  in  evidence.  It  will  be 
received  in  evidence.  You  surely  haven't  any  objec- 
tion to  that? 

Mr.  Tobin :  Yes,  I  do,  your  Honor,  on  the  ground 
that  it  is  not  complete,  and  for  that  reason  I  do  ob- 
ject to  it. 

At  this  time  I  make  the  offer  of  proof  that  I  will 
show  that  there  are  certain  Dictaphone  belts  miss- 
ing from  this  record.  [5] 

The  Court:  You  will  get  a  chance  to  make  your 
offer  of  proof,  but,  Mr.  Tobin,  you  come  into  this 
court  seeking  a  judicial  review,  you  ask  this  court 
to  review  the  action  of  the  administrative  body; 
how  can  I  review  it  unless  the  record  is  before  me  ? 

Mr.  Tobin:  That's  right,  your  Honor.  But  in 
order  that  there  may  be  fairness  to  the  government 
and  to  the  plaintiff,  the  only  way  that  the  court  can 
intelligently  and  accurately  review  it  is  by  having 
the  complete  record  before  it. 

The  Court:  That  is  offered  as  the  record.  You 
are  not  questioning  that  that  is  not  the  record  ? 

Mr.  Tobin:  I  am  questioning  that  that  is  the 
complete  record.  I  am  admitting  that  insofar  as  it 
goes  it  is  the  record. 

The  Court :  I  see.  In  other  words,  it  is  your  po- 
sition that  there  is  something  in  addition  to  that? 

Mr.  Tobin :     Yes,  your  Honor. 

The  Court:     Very  well.  That  of  course  would  be 
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no  ground  for  not  admitting  this,  as  long  as  it  is 
even  a  part  of  the  record. 
It  will  be  admitted. 

(The  exhibit  referred  to  was  received  in  evi- 
dence and  marked  as  Defendant's  Exhibit  A.) 

ALBERT  DEL  GUERCIO 
called  as  a  witness  by  the  plaintiff  herein,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Give  us  your  full  name. 
The  Witness :     Albert  Del  Guercio. 

Direct  Examination 
By  Mr.  Tobin : 

Q.  Mr.  Del  Guercio,  did  you  bring  the  documents 
that  were  named  in  the  subpoena  duces  tecum  served 
upon  you? 

Miss  Martin:  I  will  object  to  the  question,  your 
Honor,  as  ambiguous,  relating  to  all  of  the  docu- 
ments, and  ask  counsel  if  he  will  refer  to  the  docu- 
ments one  by  one  so  that  we  may  make  our  proper 
objections  for  the  record. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin) :  Mr.  Del  Guercio,  did  you 
bring  with  you  all  of  the  Dictaphone  belts  used  at 
the  preliminary  hearing  of  Miss  Sigurdson  on  No- 
vember 2,  1950?  And  this  means  whether  they  were 
submitted  at  hearing  or  withheld  from  hearing. 

A.  No,  I  did  not,  for  the  reason  that  they  are 
not  in  my  possession. 
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(Testimony  of  Albert  Del  Guercio.) 

Q.     In  whose  possession  are  they? 

A.  In  possession  of  the  court.  They  were  made, 
as  I  am  told,  a  part  of  an  exhibit  in  this  case  by  an 
order  of  the  [7]  court  dated  April  9,  1957,  and  I 
was  shown  the  record  here  just  this  morning,  and  I 
see  that  the  belts  relating  to  this  date,  November  2, 
1950,  are  in  that  record.  There  are  eight  belts,  five 
in  one  envelope  and  three  in  another. 

Q.  Yes.  Are  those  eight  belts  that  you  say  are  in 
court  the  only  Dictaphone  belts  that  your  office  has 
of  that  November  2nd  hearing? 

A.  I  don't  know  that  of  my  own  knowledge,  but 
I  caused  a  search  to  be  made  of  the  record,  and  I 
was  told  that  they  are  the  only  records  of  the  No- 
vember 2,  1950,  hearing. 

Q.  How  about  the  transcripts  of  the  preliminary 
hearing  of  November  2,  1950,  did  you  bring  them 
with  you? 

A.  I  did  not  for  the  reason  that  I  do  not  have 
them  in  my  possession.  I  am  told,  however,  that  they 
are  also  a  part  of  the  Immigration  record  that  was 
introduced  in  this  case  as  a  government's  exhibit, 
and  by  order  entered  April  9,  1957. 

Q.  Mr.  Del  Guercio,  I  don't  want  to  prolong  this, 
l)ut  the  government  record  that  your  office  furnished 
in  the  original  habeas  corpus  proceeding  had  one 
transci-ipt,  is  that  not  true  ? 

A.     Yes,  one  original  transcript. 

Q.  The  transcript  that  was  introduced  at  the 
hearing?  A.     Yes,  sir. 
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(Testimony  of  Albert  Del  Guercio.) 

Q.  Do  you  know  about  the  other  transcripts  that 
were  prepared  from  those  belts  prior  thereto  ?  [8] 

A.     No,  I  do  not. 

Q.  Do  you  know  whether  there  were  any  other 
transcripts  prepared  ? 

A.  Not  of  my  own  knowledge,  but  I  am  told  that 
there  were,  and  I  have  brought  with  me,  at  the  sug- 
gestion of  Miss  Martin,  copies  of  transcripts  of  the 
hearings  had  on  November  2,  1950. 

Q.     Do  you  have  them  in  the  court  room? 

A.     Yes,  sir. 

Mr,  Tobin :     May  I  see  them.  Miss  Martin  ? 

Q.  (By  Mr.  Tobin)  :  Is  this  the  same  as  the 
transcript  that  was  introduced  at  the  hearing  as  Ex- 
hibit 7,  part  of  Exhibit  B,  now  Exhibit  A? 

A.     I  have  no  personal  knowledge  of  that. 

Mr.  Tobin :  May  we  ask  that  this  be  marked  for 
identification  at  this  time,  your  Honor? 

The  Court:     Yes. 

The  Clerk:  Do  you  wish  that  as  Plaintiff's  Ex- 
hibit 1? 

Mr.  Tobin:     As  Plaintiff's  No.  1. 

Miss  Martin :  May  we  identify  it  in  the  record  as 
a  carbon  copy  with  some  ink  notations  on  it  of  a 
hearing  dated — of  matter  pertaining  to  the  date  of 
November  2,  1950?  11 

The  Clerk:     Is  this  admitted,  your  Honor? 

The  Court :     No.  It  is  marked  for  identification. 

Mr.  Tobin:  Marked  for  identification  at  this 
time.  [9] 
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(Testimony  of  Albert  Del  Guercio.) 

(The    exhibit    referred    to    was    marked    as 
Plaintiff's  Exhibit  No.  1  for  identification.) 

Q.  (By  Mr.  Tobin) :  How  about  a  statement 
that  was  filed  with  your  office  by  Miss  Sigurdson  on 
November  20th ;  do  you  have  that,  Mr.  Del  Guercio  ? 

A.     Yes,  I  do. 

Mr.  Tobin :     May  I  have  that,  please  ? 

Miss  Martin :  We  want  to  object,  your  Honor,  to 
producing  any  statement  bearing  the  date  of— what 
was  the  date? 

Mr.  Tobin:     November  20,  1950. 

Miss    Martin    (Continuing) :     November    20 

1950,  as  not  a  part  of  the  record  in  this  case,  and 
not  a  part  of  any  hearing.  In  other  words,  an  im- 
proper part  of  the  record.  It  is  irrelevant  and  im- 
material. 

We  do  have  the  statement  here,  in  response  to 
the  subpoena,  but  we  want  to  object  to  producing  it 
on  the  grounds  that  it  is  immaterial  to  the  record. 

Mr.  Tobin:     May  I  be  heard? 

The  Court:     No. 

You  produce  it  and  mark  it  for  identification.  You 
make  your  objection  at  the  time  of  it  being  offered 
in  evidence,  if  it  is  offered  in  evidence. 

The  Clerk:  Plantiff's  Exhibit  2  for  identifica- 
tion. 

(The  exhibit  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  2  for  [10]  identifica- 
tion.) 
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(Testimon}^  of  Albert  Del  Guercio.) 

Mr.  Tobin :  We  have  no  further  questions  of  Mr. 
Del  Guercio,  and  I  wish  you  a  speedy  recovery,  Mr. 
Del  Guercio.  Miss  Sigurdson  joins  me. 

Miss  Martin:  We  have  no  questions,  Mr.  Del 
Guercio. 

The  Court :  You  may  step  down.  Thank  you,  Mr. 
Del  Guercio. 

The  Witness :     Thank  you,  sir. 

Mr.  Tobin:  Mr.  Kearney,  will  you  please  take 
the  stand. 

Miss  Martin:  May  Mr.  Del  Guercio  be  excused, 
your  Honor? 

The  Court:     Yes,  he  may  be  excused. 

BERT  KEARNEY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
herein,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:  Be  seated  and  give  us  your  full 
name,  please. 

The  Witness :     Bert  F.  Kearney.  f 

Direct  Examination 
By  Mr.  Tobin: 

Q.  Mr.  Kearney,  what  is  your  business,  profes- 
sion, or  occupation  ? 

A.     I  am  an  Immigration  ofiicer.  ■ 

Q.  Directing  your  attention  to  1951,  particularly 
the  month  of  October,  did  you  have  occasion  to  pre- 
side at  a  deportation  [11]  hearing  of  the  plaintiff 
herein,  Halldora  Sigurdson? 


Albert  Del  Guercio,  etc.  55 

(Testimony  of  Bert  Kearney.) 

Miss  Martin:  I  object  to  the  question,  your 
Honor,  on  the  groimd  it  is  incompetent,  irrelevant 
and  immaterial;  that  this  is  a  hearing  for  a  i*eview 
of  a  record,  and  this  appears  to  be  an  attempt  to  go 
outside  of  the  record,  and  any  testimony  of  Mr. 
Kearney  is  not  properly  a  part  of  this  hearing. 

The  Court :     What  is  the  purpose  % 

Mr.  Tobin:  This  is  just  a  preliminary,  your 
Honor.  We  are  now  going  to  show  and  establish  that 
the  decision  of  Mr.  Kearney  is  an  unfair  decision, 
unwarranted  by  the  facts  adduced  at  the  hearing, 
and  we  are  also  going  to  show  through  Mr.  Kearney 
that  the  belts  which  are  before  this  court,  i^artieu- 
larly  those  five  belts,  the  other  three  have  no  perti- 
nency and  they  are  not  the  ones  that  were  intro- 
duced, and  I  will  prove  that  with  Mr.  Kearney,  that 
they  were  spurious  evidence,  and  that  the  decision 
of  this  hearing  officer  was  a  fraud,  and  that  it  did 
not  conform  to  the  facts,  and  it  was  misleading,  and 
this  hearing  officer  is  guilty  of  misfeasance,  mal- 
feasance, and  nonfeasance  of  office. 

The  Court:     The  objection  is  sustained. 

Mr.  Tobin :     All  right. 

Q.  Now,  Mr.  Kearney,  how  many  times  during 
the  hearing  did  you  take  judicial  notice  that  the 
Dictaphone  belts  would  show  a  click  when  played  at 
the  hearing? 

Miss  Martin:  I  object  on  the  same  grounds,  your 
Honor,  [12]  and  on  the  additional  ground  that  the 
Dictaphone  belts  themselves  are  the  best  evidence. 

The  Court:     The  objection  is  sustained. 
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(Testimony  of  Bert  Kearney.) 

Mr.  Tobin:     May  I  be  heard,  your  Honor? 

The  Court:  Comisel,  let  me  say  this  to  you.  This 
is  all  matter  that  was  in  the  habeas  corpus  proceed- 
ing, was  it  not  ? 

Mr.  Tobin :     Yes. 

The  Court:  And,  as  a  matter  of  fact,  the  Court 
of  Appeals  went  all  through  this,  including  the 
clicks  and  so  forth,  and  discussed  the  question  of  the 
clicks.  AU  this  was  presented  to  the  Court  of  Ap- 
peals. Is  that  not  true  ? 

Mr.  Tobin :     Yes.  And  they  erred  on  the  point. 

The  Court:  And  you  want  me  to  overrule  the 
Coui't  of  Appeals,  is  that  correct  *?  You  want  me  to 
decide  this  differently  than  the  Court  of  Appeals  de- 
cided it,  is  that  what  you  seek  *? 

Mr.  Tobin:     Yes,  your  Honor. 

The  Court:  I  have  no  power  to  overrule  the 
Court  of  Appeals.  The  Court  of  Appeals  has  ruled 
on  this  question,  and  I  have  no  power  to  overrule 
them. 

Mr.  Tobin:  May  I  respectfully  submit  that  the 
decision  of  the  Court  of  Appeals  is  upon  a  judgment 
that  is  void  on  its  face;  that  the  judgment  in  the 
habeas  corpus  action  is  based  upon  findings  of  sub- 
stantial evidence,  which  is  not  in  conformity  with  J 
242(b)4  or  8  USC  1254(a)4.  And  I  respectfully  [13] 
submit  that  under  Marcello  the  judgTuent  is  void 
on  its  face.  ^ 

The  Court :  Mr.  Tobin,  assuming  that  everything 
you  say  is  correct,  assuming  that  they  made  a  mis- 
take, that  they  were  in  error,  and  assuming  that  the 
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Supreme  Court  when  tliey  denied  certiorari  also 
made  a  mistake  and  should  have  granted  certiorari 
in  this  case,  I  still  do  not  have  the  power  to  reverse 
the  Court  of  Appeals. 

Mr.  Tobin :  But  I  am  not  asking  the  court  to 
reverse 

The  Court:  You  are.  You  just  got  through  say- 
ing that  you  are. 

Mr.  Tobin:  What  I  am  saying  is,  I  am  asking 
the  court  to  rule  differently  under  the  state  of  facts 
that  I  am  going  to  present  here.  I  submit  that  the 
doctrine  of  the  law  of  the  case  doesn't  apply  here. 

The  Court :     The  objection  is  sustained. 

Mr.  Tobin :     Very  well. 

Q.  Mr.  Kearney,  did  you  hear  that  Dictaphone — 
those  Dictaphone  belts  played? 

Miss  Martin:  I  object;  incompetent,  irrelevant 
and  immaterial. 

The  Court :     Sustained. 

Q.  (By  Mr.  Tobin)  :  Mr.  Kearney,  how  many 
Dictaphone  belts  were  handed  to  you  by  Tom  Nolan 
at  the  hearing  of  Miss  Sigurdson?  [14] 

Miss  Martin:     Same  objection. 

The  Court :  The  same  ruling.  And  this  entire  line 
of  questioning  is  included  within  the  ruling. 

Mr.  Tobin :     Yes,  your  Honor. 

No  further  questions  at  this  time,  under  the 
court's  ruling. 

The  Court :     You  may  step  down. 

The  Witness :     Thank  you. 
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Miss  Martin:  May  Mr.  Kearney  be  excused, 
your  Honor? 

The  Court :     Yes,  lie  may  be  excused. 
Mr.  Tobin :     Call  Mr.  Nolan. 

THOMAS  J.  NOLAN 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
herein,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:  Be  seated  and  give  us  your  full 
name,  please. 

The  Witness :     Thomas  J.  Nolan. 

Mr.  Tobin:  May  we  identify  the  witness  for  the 
record,  your  Honor  *? 

The  Court :     Yes,  go  ahead. 

Direct  Examination 
By  Mr.  Tobin : 

Q.  Mr.  Nolan,  you  are  an  Immigration  officer, 
and  during  [15]  the  deportation  hearing  of  Miss 
Sigurdson  in  1951  and  1952  you  were  the  examining 
officer  ? 

A.     Yes,  to  both  of  your  questions,  counsel. 

Q.  Mr.  Nolan,  during  the  course  of  that  deporta- 
tion hearing  did  you  hand  to  Bert  F.  Kearney  eight 
Dictaphone  belts  as  the  Dictaphone  belts  of  the  No- 
vember 2nd  hearing? 

Miss  Martin:  T  object  on  the  ground  it  is  in- 
competent, irrelevant  and  immaterial,  and  improper, 
not  a  part  of  the  record  of  this  proceeding.  This  is 
not  a  de  novo  hearing. 
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Mr.  Tobin :  At  this  time,  your  Honor,  I  refer  the 
court,  to  page  107  of  the  transcript  of  the  hearing, 
Avherein  it  will  show  that  this  witness  counted  in 
open  hearing 

The  Court:  Counsel,  the  objection  is  sustained. 
With  the  further  statement  that  you  can't  try  this 
case  twice.  Even  if  it  wasn't  part  of  the  record.  The 
only  purpose  of  admitting  the  record  here  in  this 
case  is  to  show  it  is  the  same  record.  And,  of  course, 
it  is  your  statement  that  it  is  the  same.  You  have 
made  the  statement  that  it  is  the  same  record. 

Mr.  Tobin :     Insofar  as  it  goes,  yes. 

The  Court:  I  have  already  stated  to  counsel  we 
are  bound  by  the  judgment  in  the  prior  case. 

Mr.  Tobin :  May  I  assume,  then,  for  the  purpose 
of  the  record,  that  any  further  questions  addressed 
to  the  witness,  Mr.  Nolan,  regarding  his  transferring 
to  the  hearing  of&cer  the  belts,  that  we  will  have  the 
same  ruling?  [16] 

The  Court:     Yes. 

Mr.  Tobin:     That's  all. 

The  Court:  Why  don't  you  make  an  offer  of 
proof  % 

You  may  step  down. 

Why  don't  you  make  an  offer  of  proof,  if  you  are 
going  to  call  some  more  witnesses  for  this  same  pur- 
pose*? 

Mr.  Tobin:     Okay. 

At  this  time,  your  Honor,  were  the  witnesses,  Mr. 
Chandler  and  Mr.  Habell — at  this  time  I  make  the 
offer  of  proof  that  these  men  were  the  two  invest!- 


60  HaUdora  Kristm  Sigurdson  vs. 

gating  officers  who  conducted  the  preliminary  hear- 
ing on  November  2nd ;  that  I  make  the  offer  of  proof 
that  at  conferences  on  November  8th  or  10th,  and  on 
the  14th,  that  Mr.  Habell  in  the  presence  of  Mr. 
Chandler  presented  to  the  plaintiff  and  her  counsel 
three  different  transcripts  of  the  preliminary  hear- 
ing. 

I  further  make  the  offer  of  proof  that  Mr.  Chan- 
dler would  testify  that  at  the  time  of  the  first  con- 
ference in  their  office  with  Miss  Sigurdson  and  my- 
self as  her  attorney,  and  these  two  men,  that  he 
would  say  that  Mr.  Habell  pla^^ed  a  short  portion 
of  the  Dictaphone  belt,  and  that  that  did  not  cor- 
respond with  the  transcript  that  they  were  asking 
us  to  sign  without  any  interlineation,  amendments, 
or  corrections. 

I  further  make  the  offer  of  proof  that  Mr.  Habell 
will  deny  this. 

I  now  add  that  the  testimony  of  Mr.  Habell  and 
Mr.  [17]  Chandler  grouped  together  will  show  that 
Miss  Sigurdson  was  in  this  room  where  they  had  the 
hearing  room.  Room  227,  at  the  office  of  the  Immi- 
gration Service,  from  shortly  after  1:00  o'clock 
until  approximately  a  quarter  to  5:00;  that  of  this 
statement,  which  is  Exhibit  7  of  the  original  Ex- 
hibit B,  now  Exhibit  A,  that  Mr.  Habell  asked  the 
questions  on  the  first  approximately  10  pages,  Mr. 
Chandler  took  over  for  a  short  while,  not  beyond 
page  13,  and  that  Mr.  Habell  continued  again  until 
approximately  page  29,  and  that  Mr.  Chandler  took 
over  and  finished  the  statement  up  to  page  38,  witli 
one  additional  page  of  verification. 
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I  make  the  offer  of  proof  that  both  these  men 
would  testify  that  it  was  an  extremely  hot  day ;  that 
Mr.  Habell  would  admit  that  all  the  windows  were 
closed,  that  he  closed  them;  that  Chandler  would 
deny  this,  saying  that  there  was  one  window  partly 
open;  that  both  of  them  will  deny  having  used  psy- 
chological force  or  intimidation  or  pressure;  that 
both  of  them  will  admit  that  the  machine  when 
stopped,  and  I  am  now  referring  to  a  Dictaphone 
machine  of  the  type  and  operation  of  the  st3^1e  that 
was  used  in  1950,  put  out  by  the  Dictaphone  Cor- 
poration, would  show  a  click  each  time  that  it  ^v■as 
stopped ;  that  both  of  these  men  would  so  testif >'. 

Further,  that  I  will  show  that  these  men  were 
present  in  the  hearing  room,  that  they  heard  the 
Dictaphone  played,  and  on  the  statement  of  the 
hearing  officer  Kearney,  which  does  [18]  not  appear 
in  the  record,  there  was  but  one  stop,  and  that 
was  on  page  17  of  this  statement,  following  the  ques- 
tion— T  don't  recall  the  exact  words,  but  it  had  to 
do  with  the  John  Reed  Club,  and  there  was  a  click 
there,  and  there  was  a  possibility  of  another  click. 
That  was  the  statement  of  Mr.  Kearney,  the  hearing 
officer.  That  does  not  appear  on  the  record.  And 
these  men,  I  respectfully  submit  and  offer  to  prove, 
would  so  testify. 

I  now  ask  that  a  ruling  be  made  upon  that  type 
of  testimony. 

Miss  Martin:  As  nearly  as  I  can  tell  from  the 
offer  of  proof,  your  Honor,  we  would  object  that  all 
of  it  is  incompetent,  irrelevant  and  immaterial,  as 
matter  either  already  contained  in  the  Immigration 
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record  and  gone  into  there,  and  a  review  of  that  file 
is  the  only  thing  before  this  court,  and  also  as  mat- 
ter already  covered  in  the  previous  habeas  corpus 
trial  and  therefore  res  judicata  by  the  decision  of  the 
Court  of  Appeals  which  fully  covers  it  all. 

We  do  not  mean  our  objection  to  run  here  this 
morning  to  any  question  with  regard  to  the  com- 
pleteness of  the  record.  We  make  our  objection  on 
all  those  other  grounds. 

The  Court :     Objection  sustained. 

Mr.  Tobin:  Then  insofar  as  the  completeness  of 
the  record,  may  I  ask  that  the  mtnesses  be  put  on  for 
that  purpose,  your  Honor  ?  [19] 

The  Court :  In  what  sense,  counsel  ?  What  do  you 
mean  completeness  of  the  record  ? 

Mr.  Tobin:  The  completeness  of  the  record  is 
this,  your  Honor:  That  there  were  eight  belts  pre- 
sented at  the  hearing  by  Mr.  Nolan 

The  Court:  When  you  say  "the  hearing,"  are 
you  referring  now 

Mr.  Tobin :     To  the  Immigration  hearing  before  i 
Mr.  Kearney.  Mr.  Nolan  was  not  present  at  the  pre- 
liminary  hearing.  When  I  refer  to  the  hearing  of 
November  2nd,  I  refer  to  that,  if  I  may,  as  the  pre- 
liminary hearing. 

If  the  court  please,  it  is  our  position  that  never  to 
this  day  has  there  been  presented  to  this  court  or  to 
any  court  the  eight  Dictaphone  belts  that  were  pre- 
sented by  Mr.  Nolan,  the  examining  officer,  to  Mr.  j 
Kearney,  and  which  he  coimted  in  the  presence  of 
everybody  in  that  hearing,  one  by  one.  That  at  the 
time  of  the  habeas  corpus  proceeding  we  secured  an 
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order  to  show  cause  to  produce  all  of  the  Dictaphone 
belts.  That  they  came  into  court  with  five  belts,  and 
later  when  commanded  to  do  so  by  Judge  Carter  of 
this  court,  three  additional  belts  were  included.  And 
as  I  have  pointed  out  in  my  trial  memo,  one  of  those 
belts  w^as  a  belt  taken  of  some  statement  made  by  me 
or  while  I  was  discussing  this  matter  subsequent  to 
the  hearing. 

Now,  I  respectfully  submit,  your  Honor,  any  belt 
taken  [20]  subsequent  to  the  hearing  cannot  be  in- 
cluded within  the  eiiiht  belts  which  should  be  a  part 
of  that  hearing. 

I  have  given  the  book  and  page  on  that  in  my  trial 
memo  where  that  was  the  statement  of  the  United 
States  Attorney  at  that  time.  When  we  have  a  state- 
ment by  the  examining  officer  that  there  are  eight 
belts  and  more  belts  used,  I  respectfully  submit  that 
the  court  is  entitled,  and  it  cannot  make  a  hearins; 
unless  it  has  the  original  eight  belts. 

The  Court:  Now,  let  me  straighten  you  out  on 
this. 

There  are  eight  belts  here 

Mr.  Tobin:     That's  right. 

The  Court:  Is  it  your  contention  that  there  are 
Some  belts  in  addition  to  the  eight  belts  ? 

Mr.  Tobin:     It  is  my  contention  that  the  belts 
here  are  not  the  original  belts,  period.  It  is  my  con- 
tention that  until  we  have  the  eight  belts  presented 
i  by  Mr.  Nolan  to  Mr.  Kearney  this  court  will  not  be 
\  able  to  give  a  fair  decision. 

The  Court:  I  am  going  to  give  you  an  oppor- 
tunity, if  there  are  some  belts — all  I  want  to  "et 
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straightened  out  is  if  you  contend  that  there  are 
some  additional  belts,  then  of  course  I  want  those 
belts  presented  here.  Not  to  be  put  into  evidence, 
because  there  isn't  anything  going  into  evidence  in 
this  case  that  was  not  in  evidence  in  the  habeas  cor- 
pus case.  However,  you  may  present  them  and  have 
them  marked  for  identification  so  you  will  have  that 
record  before  the  Court  of  Appeals.  [21] 

In  other  words,  I  want  to  give  you  an  opportunity 
to  have  everything  before  the  Court  of  Appeals.  The 
only  thing  is  that  something  that  was  not  before  the 
court  in  the  previous  action  may  not  be  before  this 
court  in  determining  this  question,  so  it  will  be 
merely  marked  for  identification. 

In  short,  Mr.  Tobin,  in  the  first  place  this  is  a 
judicial  review,  and  in  a  judicial  review  the  court 
reviews  the  record,  the  selfsame  record  that  was 
before  the  Immigration  authorities,  and  determines 
the  question  on  matters  that  were  before  the  Immi- 
gration authorities. 

In  this  particular  case  there  has  already  been  a 
judicial  review^  on  a  habeas  corpus  proceeding,  and 
the  District  Court  there  reviewed  the  Immigration 
proceeding  and  then  the  Court  of  Appeals  reviewed 
the  findings  and  judgment  of  the  District  Court,  and 
the  Supreme  Court  then  reviewed  that,  or  at  least 
considered  it,  and  denied  certiorari.  So  I  can't 
change  that  record  that  was  in  the  habeas  corpus 
proceeding,  and  as  I  have  already  indicated  to  yoii, 
the  fact  that  you  have  had  one  judicial  review  bars  a 
second  judicial  review.  However,  I  realize,  because 
you  have  just  told  me,  that  you  contend  that  the 
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District  Court  and  the  Court  of  Appeals  in  the  other 
proceeding  committed  error,  and  that  you  expect  me 
to  correct  that  error.  I  realize  that  that  is  your  po- 
sition, and  you  expect  me  to  make  a  new  record,  so 
I  do  not  want  to  deprive  you  of  having  a  [22]  com- 
plete record  before  the  Court  of  Appeals  on  it,  and 
therefore  if  you  have  additional  records,  you  may 
have  them  marked  for  identification. 

If  you  think  there  is  a  witness  here  that  has  ad- 
ditional records,  you  may  call  him,  if  that  is  what 
you  have  in  mind,  and  ask  him. 

There  are  eight  records  here  now. 

Mr.  Tobin :     That 's  right. 

The  Court :    And  you  spoke  of  eight. 

Are  all  eight  of  these  records— were  they  in  evi- 
dence in  the  habeas  corpus  proceeding  1 

Mr.  Tobin:  I  think  the  last  three  were  marked 
for  identification.  I  don't  recall  whether  they  were 
put  into  evidence.  But  in  either  event  they  were  be- 
fore the  court. 

Miss  Martin:  I  would  like  to  suggest  at  this 
time,  your  Honor,  that  the  government  would  like  to 
have  marked  for  identification  in  this  action  what 
was  Exhibit  C  in  the  previous  habeas  corpus  action, 
15648,  an  envelope  which  contains  three  Dictaphone 
belts. 

The  Court:  Were  those  in  evidence  in  the  other 
case? 

The  Clerk:  Apparently  they  were  not,  your 
Honor.  They  only  seem  to  be  marked. 

Mr.  Tobin:  I  think  they  were  marked  for  iden- 
tifif-ntioTi  only. 
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Miss  Martin :     Pardon  me  just  one  moment. 

The  Court:  They  will  be  marked  for  identifica- 
tion in  [23]  this  proceeding,  then. 

I  call  the  court's  attention  to  the  fact  that  in  Ex- 
hibit A  in  evidence  here  there  is  attached  thereto 
something  called  Exhibit  7,  which  is  a  folder  which 
contains  five  Dictaphone  belts. 

The  Court :     Are  those  in  evidence  ? 

Miss  Martin:  They  were  in  evidence  in  the  cer- 
tified transcript  of  the  Immigration  hearing  in  the 
habeas  corpus  case,  and  they  are  in  evidence  here 
now  as  part  of  Exhibit  A. 

The  Court:  This  entire  record  is  in  evidence,  so 
that  puts — how  many  are  there  in  there  ? 

Mr.  Tobin:     Five. 

The  Court :     Those  five  are  in  evidence. 

These  three  are  marked  for  identification. 

Mr.  Tobin:     Yes. 

The  Court :     Do  you  contend  there  are  some  more  *? 

Mr.  Tobin :  What  I  contend  is  that  the  statement 
of  Mr.  Tom  Nolan  on  page  107  of  the  record  before 
this  court  was  that  at  that  particular  date,  which  I 
think  was  October  24,  1951 — I  may  be  wrong  on 
that — or  it  might  have  been  in  November  of  '51,  he 
counted  right  up  before  everybody  in  that  hearing 
room  eight  Dictaphone  belts,  in  response  to  the  ques- 
tion by  Mr.  Kearney,  the  hearing  officer,  if  he  had 
the  belts.  Then  when  it  was  decided  to  play  those 
belts  to  determine  [24]  whether  they  were  the  orig- 
inal belts,  or  whether  the  statement.  Exhibit  7,  Ex- 
hibit A  in  this  action,  was  the  real  McCoy,  those 
eight  belts  were  handed  to  Mr.  Kearney  by  Mr. 
Nolan. 
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Now,  the  court  has  precluded  me  from  finding  that 
out  from  Mr.  Kearney  and  from  Mr.  Nolan 

The  Court :  I  just  got  through  telling  you  that  I 
have  not. 

Mr.  Tobin :     I  had  him  on  the  stand. 

Miss  Martin:  You  didn't  ask  him  that  kind  of 
question. 

The  Court:  You  may  ask  Mr.  Kearney  if  he  has 
any  additional  belts,  and  you  may  ask  anyone  else 
if  they  have  any  additional  belts.  I  just  got  through 
telling  you  that  if  they  were  not  before  the  court 
in  the  other  proceeding,  they  may  not  be  in  this 
proceeding,  but  they  may  be  marked  for  identifica- 
tion. I  have  repeated  that  three  or  four  times,  if 
that  isn  't  clear. 

The  Clerk:  Your  Honor,  before  proceeding 
further,  these  have  not  been  identified  as  plaintiff's 
or  respondent's 

Miss  Martin:     Government's  B. 

The  Clerk:  Government's  Exhibit  B  marked  for 
identification. 

(The  exhibit  referred  to  was  marked  as  Gov- 
ernment's Exhibit  B  for  identification.) 

Mr.  Tobin :  Mr.  Kearney,  will  you  please  resume 
the  [25]  stand? 
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BERT  KEARNEY 
recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  heretofore   duly  sworn,   was  ex- 
amined and  testified  further  as  follows : 

Direct  Examination 
(Resumed) 
By  Mr.  Tobin : 

Q.  Mr.  Kearney,  how  many  Dictaphone  belts 
were  you  handed  by  Mr.  Nolan  at  the  deportation 
hearing  1 

Miss  Martin:  We  object  to  the  question  unless 
it  is  made  clear  the  date  of  the  hearing  so  that  we 
know  exactly  what  hearing  we  are  talking  about. 

Mr.  Tobin :  Page  107,  if  the  court  wants  to  refer 
to  it. 

Miss  Martin:  I  also  object  to  the  question,  your 
Honor,  as  incompetent,  irrelevant  and  immaterial. 
It  does  not  relate  to  the  question  of  whether  there 
are  any  additional  belts. 

The  Court:     The  objection  is  sustained. 

I  told  you,  Mr.  Tobin 

Mr.  Tobin :  Yes,  your  Honor.  I  am  probably  not 
coming  into  the  right  channel. 

The  Court:  You  aren't,  no.  And  so  as  to  get  you 
on  the  right  channel,  I  will  explain  to  you,  as  I 
have  heretofore  explained  to  you,  you  may  inquire 
of  this  witness  if  he  has  any  additional  belts,  you 
may  inquire  of  any  other  witness  whether  they  have 
any  additional  belts.  If  you  have  any  additional  [26] 
belts,  all  you  need  do  is  present  them  here  and 
mark  them  for  identification. 
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(Testimony  of  Bert  Kearney.) 
Mr.  Tobin :     May  I  be  heard,  your  Honor  ? 
The  Court:     Yes. 

Mr.  Tobin:  What  I  am  trying"  to  show,  your 
Honor,  is  this:  That  they  were  ordered  by  Judge 
Carter  to  produce  the  eight  belts  of  the  hearing-  tlmt 
were  presented  by  Mr.  Nolan  to  Mr.  Kearney;  tlint 
before  Judge  Carter  they  produced  five,  and  lat;^' 
produced  three  more,  one  of  which  was  taken  subse- 
quent to  the  hearing.  Now,  if  your  Honor  please, 
that  hearing  terminated  in  February,  1952.  If  there 
were  eight  belts  in  either  October  or  November, 
1951,  I  want  to  know  where  those  belts  are.  They 
were  never  in  my  possession.  I  never  once  had  them. 
They  were  always  in  the  possession  of  the  govern- 
ment. I  can't  produce  any  belts.  All  I  can  do  is  go 
by  this  record  that  is  here  before  this  court.  That  is 
my  position,  your  Honor. 

I  haven't  got  those  belts.  I  never  even  knew  Miss 
Sigurdson  on  November  2,  1950,  never  knew  she 
existed. 

The  Court:  I  suggest,  then,  counsel,  if  I  might 
repeat  this  once  more. 

Again,  apparently,  your  concern  is  that  there  is  a 
belt  missing 

Mr.  Tobin :     Three. 

The  Court:  Or  three.  Then  ask  him  if  he  has 
the  belts,  [27]  and  ask  him  if  he  knows  where  they 
are,  or  if  he  knows  whether  there  are  any  in 
existence. 

T  told  you  you  might  ask  him  that. 

Q.     (By  Mr.  Tobin) :     Mr.  Keai'uey,  do  you  have 
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the  eight  belts  that  were  handed  to  you  by  Tom 

Nolan 

Miss  Martin:  I  object  to  that  question,  your 
Honor,  on  this  groimd :  That  he  has 

Mr.  Tobin:     I  haven't  finished,  please. 

Miss  Martin:     Pardon  me. 

Q.  (By  Mr.  Tobin)  :  Do  you  have  the  eight 
belts  that  were  handed  to  you  by  Tom  Nolan,  in 
response  to  your  question  during  the  deportation 
hearing  of  Miss  Sigurdson  in  October  or  November, 
1951? 

Miss  Martin:  I  object  to  that  question,  your 
Honor,  on  the  ground  that  it  does  not  identify  the 
the  belts  in  this  respect,  and  therefore  it  is  incom- 
petent, irrelevant  and  immaterial :  There  is 

The  Court:  The  objection  is  sustained.  And  it  is 
fui-ther  sustained,  counsel — if  you  would  not  insist 
on  trying  to  answer  your  tricky  questions 

Mr.  Tobin:  I  am  sorry,  your  Honor,  if  you  say 
that  is  a  tricky  question.  It  is  a  fair  question. 

The  Court:  It  isn't  a  fair  question.  And,  as  a 
matter  of  fact,  it  is  objectionable  on  the  ground  it 
assumes  facts  not  in  evidence.  [28] 

Mr.  Tobin:  Page  107  of  the  record.  I  challenge 
the  court  on  that. 

The  Court:  There  isn't  any  page  107  of  the 
record  of  this  proceeding. 

Mr.  Tobin :  The  record  of  the  Immigration  pro- 
ceedings, your  Honor. 

The  Court :  Mr.  Tobin,  in  this  proceeding  I  told 
you  that  you  might  ask  him  whether  or  not  he  has 
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any  of  those  records.  Now,  the  proper  method  of 
doing  what  you  have  in  mind,  if  you  feel  that  he  was 
handed  some  records,  if  he  says  he  has  no  further 
records  and  he  doesn't  know  where  there  are  any 
records,  then  of  course  you  would  be  permitted  to 
ask  him  if  Mr.  Nolan  on  such  a  date  handed  him 
certain  records,  and  you  would  be  permitted  to  ask 

him  as  to  those  records 

Mr.  Tobin:     All  right. 

The  Court:     and  not  ask  him  a  question  as 

to  what  did  you  do  with  the  records  that  were 
handed  to  you  by  Mr.  Nolan. 

There  isn't  anything  in  these  jn'oceedings  to  show 
anything  was  handed  to  him  by  Mr.  Nolan. 

Miss  Martin :     May  I  say  one  thing  that  I  think 
will  help  clarify  it? 

There  has  been  identified  in  this  record  a  Novem- 
ber 2,  1950,  statement  of  Miss  Sigurdson,  which  has 
nothing  to  do  with  the  hearing,  it  is  just  an  ex  parte 
statement,  not  in  a  formal  hearing  at  all.  I  believe 
counsel  when  he  is  referring  [29]  to  the  eight  belts 
which  have  now  been  identified  in  Govei'nment's 
Exhibit  A,  and  Exhibit  B,  is  referring  to  belts 
which  were  a  transcript  of  some  statement  given  by 
Miss  Sigurdson  prior  to  any  hearing.  Now,  of  coiii'se 
when  formal  hearings  began,  there  were  records 
made  of  those  hearings,  and  all  I  would  like  counsel 
to  do,  when  he  is  referring  to  belts,  is  to  indicate 
whetlier  he  is  questioning  belts  that  pertained  to  the 
November  2,  1950,  statement  of  Miss  Sigurdson,  or 
whether  he  is  referring  to  formal  lienrino-s. 
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He  calls  everthing  a  hearing,  so  I  would  like  to 
have  it  clear  just  what  he  is  referring  to  when  he 
asks  the  question. 

Q.  (By  Mr.  Tobin) :  Mr.  Kearney,  do  you  have 
any  of  the  belts  of  the  November  2,  1950,  hearing 
in  your  possession  ? 

Miss  Martin:  I  object  to  that  question  on  the 
ground  that  I  don't  believe  there  is  a  November 
2,  1950,  hearing. 

Mr.  Tobin :     Preliminary  hearing. 

Isn't  that  what  it  is  called? 

The  Witness:  Mr.  Tobin,  I  have  no  belts  in  my 
possession. 

Miss  Martin :     Just  a  moment. 

There  is  no  November  2,  1950,  hearing.  There  was 
a  November  2,  1950,  statement  prior  to  the  begin- 
ning of  a  formal  hearing.  If  he  means  ''statement," 
let  him  say  "statement,"  but  let's  not  have  an  am- 
biguity here  in  this  record. 

Mr.  Tobin:  If  the  court  please,  I  understand 
that  the  parlance  of  the  Immigration  Service  is  to 
call  that  a  preliminary  [30]  hearing  or  a  prelimi- 
nary examination.  In  either  event,  the  record  shows 
clearly  what  I  have  in  mind  by  ''November  2 
hearing." 

The  Court :     Say  what  you  have  in  mind,  then. 

Q.  (By  Mr.  Tobin) :  Do  you  have  any  of  the 
belts  of  the  November  2,  1950,  preliminary  exami- 
nation of  Miss  Sigurdson  by  investigators  Habell 
and  Chandler?  A.     No. 

Q.     How  many  belts  wore  there,  Mr.  Kearney? 
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A.  How  many  belts — do  you  mean  of  the 
hearing  % 

Q.    Yes. 

Miss  Martin:  Just  a  moment.  I  am  going  to  ob- 
ject unless  you  make  it  clear  whether  you  mean 
how  many  belts  were  there  at  the  hearing  or  how 
many  belts  were  there  of  this  November  2,  1950, 
statement. 

Mr.  Tobin :  I  am  confining  myself  to  the  Novem- 
ber 2,  1950,  preliminary  hearing  or  preliminary 
examination. 

The  Witness:     I  believe  there  were  five. 

Q.  (By  Mr.  Tobin)  :  You  believe  there  were 
five'? 

A.  If  you  are  referring  to  Miss  Sigurdson's 
statement  that  was  made  a  part  of  the  record. 

Q.  I  am  referring  to  the  belts  of  the  November 
2, 1950,  hearing.  I  am  not  referring  to  the  statement. 

A.  Was  that  the  hearing  that  was  before  me 
that  you  are  referring  to  *?  [31] 

Q.     Certainly. 

A.     I  don't  know  how  many  belts  there  were. 

Miss  Martin :  Now,  your  Honor,  it  appears  from 
the  questions  that  they  have  been  ambiguous.  I  was 
trying  to  get  him  to  clarify  whether  he  was  refer- 
ring to  a  preliminary  statement  or  the  formal  hear- 
ing before  Mr.  Kearney. 

It  is  quite  obvious  that  he  has  been  talking  about 
both  things  at  once. 

Mr.  Tobin :     At  no  time  have  I  been  talking  about 
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the  belts  before  Mr.  Kearney.  They  have  never 
been,  to  my  knowledge,  before  the  coui^;.  Counsel  is 
entirely  astride  from  the  record  on  that,  your  Honor. 
The  Court:  Read  the  last  couple  of  questions 
back  there. 

(The  record  was  read  by  the  reporter.) 

The  Court:  How  am  I  to  understand  that?  The 
witness  asks,  "Do  you  mean  the  hearing-  before 
me?"  And  you  say  "Certainly."  Then  you  say  "At 
no  time  have  I  been  talking  about  the  belts  before 
Mr.  Kearney." 

Will  you  straighten  that  out  for  me  ? 

Mr.  Tobin :  Yes.  It  is  very  simple,  your  Honor. 
Maybe  it  is  because  of  my  familiarity  of  seven 
years  with  this  case. 

There  were  no  belts — there  was  a  Dictaphone  ma- 
chine employed  at  the  hearing,  the  deportation 
hearing  before  Mr.  Kearney,  but  the  belts  of  that, 
to  my  knowledge,  have  never  been  before  this  court 
or  any  other  court.  The  only  belts  of  [32]  any  hear- 
ing, and  I  am  now  referring  to  the  November  2, 
1950,  prelimiary  hearing,  were  the  only  belts  ever 
introduced  at  the  deportation  hearing  before  Mr. 
Kearney,  and  they  are  allegedly  the  belts,  accord- 
ing to  the  government,  produced  and  certified  to 
this  court. 

Now,  I  respectfully  submit,  your  Honor,  at  no 
time  have  I  been  talking  of  any  belts,  nor  is  there 
any  capability  of  any  ambiguity,  because  the  only 
belts  mentioned  anywhere  in  the  long  historv  of  this 
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case  are  the  belts  of  the  November  2,  1950,  prelimi- 
nary hearing. 

The  Court:      Before  Mr.  Kearney? 

Mr.  Tobin:  And  none  were  introduced  before 
Mr.  Kearney.  That  was  not — in  1950  there  was  no 
Complaint,  and  the  preliminary  examination  or 
hearing  was  conducted  by  Mr.  Chandler  and  Mr. 
Habell. 

Miss  Martin  (To  Mr.  Tobin)  :  May  I  ask  a 
question  ? 

You  are  not  saying  that  the  belts  which  contain 
the  matter  of  the  hearing  before  Mr.  Kearney  are 
involved  ? 

Mr.  Tobin:     Oh,  no. 

Miss  Martin:  So  the  belts  that  you  are  saying 
were  introduced  at  the  hearing  before  Mr.  Kearney 
were  belts  that  related  to  the  November  2,  1950, 
statement  ? 

Mr.  Tobin :  That's  right.  That  has  been  my  posi- 
tion right  along. 

Miss  Martin:  And  you  are  not  interested  in 
having  brought  [33]  to  you  the  belts  which  were  the 
belts  created  at  the  hearing  before  Mr.  Kearney? 

Mr.  Tobin :     No. 

The  Court:     Do  you  understand  that  now? 

The  Witness :     Yes,  your  Honor,  I  do. 

The  Court:  He  is  referring  apparently  to  some 
belts  that  were  made  at  the  time  a  preliminary 
statfraent  was  taken,  and  those  belts  subsequently 
were  introduced  in  evidence  at  the  hearing  over 
which  you  presided. 
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That  is  right,  isn't  it? 

Mr.  Tobin:     Yes. 

The  Court:     All  right.  Go  ahead. 

Q.  (By  Mr.  Tobin)  :  How  many  belts  were  you 
handed  by  Mr.  Nolan  ?  A.     Eight. 

Q.     And  that  was 

The  Court:  That  was  at  this  hearing  presided 
over  by  Mr. — when  you  say  handed  to  him,  do  you 
mean  presented  in  evidence? 

Mr.  Tobin:  Handed  from  one  hand — from  the 
hand  of  Mr.  Nolan  to  the  hand  of  Mr.  Kearney. 

The  Court:     Were  they  presented  in  evidence? 

Mr.  Tobin:  They  were  attached  to  an  exhibit. 
Yes,  they  were  made  part  of  Exhibit  7. 

The  Court:     Okay.  [34] 

The  Witness :     There  were  five,  your  Honor 

Q.     (By  Mr.  Tobin)  :     And  there  were 

The  Court :     Don 't  you  testify.  Ask  him. 

The  Witness:  It  was  in  the  latter  part  of  1951 
or  the  early  part  of  '52.  I  don't  recollect  the  date. 

The  Court:     Ask  him  how  many  there  were. 

Q.  (By  Mr.  Tobin)  :  How  many  did  you  attach 
to  Exhibit  7  of  the  deportation  hearing  record? 

The  Witness:  Your  Honor,  could  I  explain  my 
answer  ? 

The  Court:  You  may  answer  it  and  then  explain 
your  answer. 

The  Witness:  There  were  five  attached  to  Ex- 
hibit 7. 

Q.  (By  Mr.  Tobin)  :  And  what  did  you  do  with 
the  other  three,  Mr.  Kearney? 
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A.  I  believe,  to  my  recollection,  they  were  put 
in  the  file. 

Q.  So  the  record  will  be  complete  now  on  this, 
you  said  it  was  in  the  latter  part  of  '51  or  early 
'52.  I  have  before  me  a  copy  of  the  transcript,  and 
on  the  bottom  of  each  page  is  given  the  date,  and  on 
page  107  of  this  transcript  it  bears  the  inscription 
10-24-51,  and  that  is  substantially  correct,  October 
24,  '51  ?  A.     I  believe  so. 

Q.     Yes. 

Have  those  other  three  belts  been  certified  to  this 
court  [35]  at  any  time?  A.     I  don't  know. 

Q.  You  were  present  in  Judge  Carter's  court  on 
the  same  floor  as  this  court,  on  June  30,  1953,  were 
you  not,  in  response  to  a  subpoena  by  the  petitioner 
in  that  habeas  corpus  proceeding?  A.     Yes. 

Q.  At  that  time,  Mr.  Kearney,  did  you  not  hear 
me  complain  to  Judge  Carter  that  the  respondent 
in  that  petition  for  habeas  corpus  did  not  coni})ly 
with  the  order  to  show  cause  in  that  he  did  not 
present  the  eight  belts  which  the  court  had  ordered 
him  to  produce? 

Miss  Martin:  I  will  object  to  the  question  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:     Sustained. 

Q.     (By  Mr.  Tobin)  :     AU  right. 

Now,  during  the  course  of  that  proceeding  on 
June  30,  1951,  Mr.  Kearney,  did  you  or  did  you 
not  hand  to  the  United  States  Attorney  who  was 
handling  the  case  then  three  additional  belts'? 

Miss  Martin:     T  obj(M't  to  flint  as   in(M)m))etent, 
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irrelevant  and  immaterial,  and  the  record  is  the 
best  evidence  of  what  occurred  in  any  court  pro- 
ceeding. 

Mr.  Tobin :  "^^Tiat  I  am  trying  to  do,  your  Honor, 
is  establish  the  spuriousness  of  those  belts.  [36] 

The  Court:     The  what? 

Mr.  Tobin :  The  spuriousness  of  those  belts.  That 
is  what  I  am  tiying  to  do.  We  contend  right  along 
that  this  is  spurious  evidence. 

The  Court:     The  objection  is  sustained. 

As  I  got  through  telling  you,  I  understand  that 
you  contended  that  there  were  additional  belts. 

Mr.  Tobin :     Yes,  yes. 

The  Court :  As  far  as  the  belts  that  w^ere  before 
the  court  before,  it  is  not  for  me  to  go  into  that 
evidence,  any  of  that  evidence,  and  pass  upon  it, 
whether  it  be  belts  or  testimony.  The  only  reason 
that  I  am  permitting  this,  as  I  indicated  before,  is 
if  there  are  some  additional  belts,  which  you  seem 
to  think  there  are  some  additional  belts,  I  want  to 
give  you  an  opportunity  to  get  those  belts  and  mark 
them  for  identification. 

Q.  (By  Mr.  Tobin) :  Mr.  Kearney,  were  you 
told  on  October  24,  1951,  by  Mr.  Nolan  that  he  had 
eight  belts,  but  there  were  more  belts  used  ? 

Miss  Martin:  I  object  to  that  question,  your 
Honor,  on  the  ground  it  is  irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Tobin :  I  am  trying  to  establish,  your  Honor, 
and  bring  out  the  facts  that  there  were  more  belts. 
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At  no  time  did  this  plaintiff  ever  have  them  in  her 

possession.  [37] 

The  Court:     The  objection  is  sustained. 
He  just  got  through  saying  that  he  hasn't  the 
belts  and  he  doesn't  know  of  any  other  belts. 

Q.  (By  Mr.  Tobin)  :  Mr.  Kearney,  I  ask  you  to 
look  at  page  107  of  the  transcript  of  the  deportation 
hearing  and  ask  you  read  from  that  portion  which 
says,  ''Counsel  Tobin  to  Examining  Officer,"  down 
to  where  it  again  says  ''Counsel  Tobin  to  Witness 
Chandler"— read  that,  please,  just  to  yourself  and 
see  if  that  refreshes  your  recollection. 

Miss  Martin:  Your  Honor,  I  am  going  to  object 
to  any  questions  upon  the  ground  that  this  tran- 
script does  not  relate  to  anything  in  which  Mr. 
Kearney  was  either  questioning  or  answering.  These 
are  questions  and  answers  by  someone  not  a  witness 
on  the  stand,  so  this  is  not  proper  impeachment, 
and  I  object  to  any  further  questions. 

The  Court :  The  important  thing  is  not  the  ques- 
tion of  impeachment,  the  important  thing  is  it 
couldn't  refresh  his  recollection  if  it  is  not  his 
statement. 

Mr.  Tobin:  It  does  happen  to  be  in  res]>ons('  to 
his  question,  your  Honor,  and  I  only  identified  it 
on  that  page 

The  Court:     I  understood  her  to  say  no. 

Miss  Martin:  It  is  my  understanding  that  it  is 
not  Mr.  Kearney's  questions.  I  may  be  in  error. 

The  Court:     Has  he  finished  reading  the  question 
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or  the  questions  and  answers  that  you  asked  him 

to?  [38] 

The  Witness:     Yes,  I  have,  your  Honor. 

The  Court :  All  right.  Now  you  may  ask  him  the 
question. 

Q.  (By  Mr.  Tobin) :  Does  that  refresh  your 
recollection  f 

The  Court:     Just  a  moment. 

There  is  nothing  before  me,  so  I  don't  even  know 
what  you  are  talking  about,  and  I  can't  rule  on  it. 

In  order  for  it  to  be  before  me,  if  you  will  read 
the  questions  and  answers,  and  then  ask  the  witness 
whether  it  refreshes  his  recollection,  at  that  time 
you  may  make  your  objection. 

Q.  (By  Mr.  Tobin)  :  "Q.  And  I  believe  you 
testified — you  stated,  Mr.  Nolan" 

The  Court :     Question  by  whom  ? 

Mr.  Tobin :     Counsel  Tobin  to  Examining  Officer. 

''Q.     And  I  believe" 

Miss  Martin :     Pardon  me  a  moment. 

Is  he  being  allowed  to  read  from  this  record, 
which  so  far  has  not  been  identified  as  being  any 
questions  or  answers  given  by  the  witness  Mr. 
Kearney  ? 

These  are  questions  propounded  by  Mr.  Tobin. 

The  Court:  You  have  misrepresented  to  the 
court,  Mr.  Tobin. 

Mr.  Tobin :  It  is  my  understanding  that  it  is  Mr. 
Kearney,  and  it  is  my  understanding  that  Mr. 
Kearney  did  ask  Mr.  Nolan.  It  does  not  so  appear 
here  on  the  record.  [39] 
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The  Court:     Then  the  objection  is  sustained. 

Q.  (By  Mr.  Tobin) :  Do  you  have  any  knowl- 
edge that  there  were  more  belts  used  at  that  pre- 
liminary hearing  in  1950,  Mr.  Kearney? 

A.     No. 

Q.     And  you  were  presented  eight,  all  right. 

Miss  Martin :  I  object  to  that  and  move  to  strike 
counsel 's  last  statement  as  not  being  a  correct  state- 
ment of  what  Mr.  Kearney's  testimony  is,  and  move 
to  strike  his  voluntary  statement. 

The  Court:     The  motion  to  strike  is  granted. 

Q.     (By  Mr.  Tobin)  :     All  right. 

How  many  belts  were  you  presented  by  Mr. 
Nolan,  Mr.  Kearney? 

Miss  Martin:  I  object  to  that  on  the  ground  it 
has  been  asked  and  answered. 

The  Court :     Overruled. 

The  Witness :     Eight. 

Mr.  Tobin:     That  is  all. 

Mr.  Nolan. 

Miss  Martin :     T  want  to  ask  a  question  or  two. 

Cross-Examination 
By  Miss  Martin: 

Q.  At  the  time  Mr.  Nolan  handed  you  the  eight 
belts,  do  you  [40]  recall  what  he  said  with  regard 
to  the  eight  belts  ?  A.     No,  I  don 't  specifically. 

Q.  What  did  you  do  with  the  eight  belts  at  that 
time  % 

A.  Eight  belts  were  presented.  There  had  been 
offered  in  evidence  a  statement  by  Miss  Sigurdson, 
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and   there    was    some    question    about    that    state- 
ment  

Q.     Don't  tell  me  that.  Just  answer  the  questions. 

What  did  you  do  with  the  eight  belts? 

A.  I  played  five  of  them  back  on  the  Dictaphone 
machine. 

Mr.  Tobin:  I  object  to  that  as  improper  and 
incorrect,  your  Honor,  and  not  a  correct  representa- 
tion of  page  107,  to  which  the  direct  examination 
was  predicated.  The  direct  examination  was  predi- 
cated solely  as  to  the  number  of  belts. 

If  she  wants  to  take  him  over  for  her  witness  at 
this  time  on  that  score,  it  is  perfectly  okay. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Miss  Martin) :  Did  you  make  any  of 
those  belts  an  exhibit  in  the  hearing  that  was  being 
held  before  you  *? 

A.  I  attached  them  to  Exhibit  7,  according  to  my 
recollection. 

Q.     How  many  belts  did  you  attach  to  Exhibit  7  ? 

A.     Five. 

Q.     What  did  you  do  with  the  other  three? 

A.  I  believe  they  were  put  in  the  file,  the  file 
jacket,  that  I  had  before  me.  [41] 

Q.  Is  there  any  reason  why  you  did  not  attach 
the  other  three  to  the  Immigration  file  as  an  exhibit 
at  that  time?  A.    Yes. 

Q,     What  is  the  reason. 

A.  I  played  the  five  belts  back  that  corresponded 
with  the  statement,  and  when  those  five  belts  had 
been  played  back  and  were  found  to  be  substantially 
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in  conformity  with  the  statement,  I  didn't  play  the 

other  three  because  there  was  no  necessity  for  it. 

Miss  Martin :     No  further  questions,  your  Honor. 

Redirect  Examination 
By  Mr.  Tobin : 

Q.  Have  you  ever  played  the  other  three  belts, 
Mr.  Kearney?  A.     Never. 

Q.     You  don't  know  what  they  refer  to? 

A.     No,  I  don't. 

Q.  Mr.  Kearney,  when  did  you  first  learn  that 
it  only  took  five  belts  to  make  that  statement? 

A.     At  the  hearing"  before  me. 

Q.     At  the  hearing. 

Did  you  know  it  only  when  those  five  belts  were 
completely  played,  or  did  you  know  it  beforehand? 

A.    At  the  time  I  played  the  belts  back.  [42] 

Q.  In  other  words,  so  there  will  be  no  confusion 
in  the  record,  you  did  not  know  that  the  eight  belts 
were  required  to  play  that  statement  when  you 
started  to  play  it  on  the  Dictaphone  machine? 

Miss  Martin:  I  object  to  that,  your  Honor,  as 
incompetent,  irrelevant  and  immaterial,  and  a  lead- 
ing question,  and  assuming  a  fact  not  in  evidence. 

The  Court:     Overruled. 

It  is  really  argumentative.  I  will  permit  that  one 
question. 

Mr.  Tobin:  It  is  preliminary,  your  Honor.  I 
have  two  of  them. 

The  Court:  I  will  permit  that  one  question.  I 
am  not  going  to  permit  you  to  go  into  this.  You 
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may  ask  him  that  for  the  purpose  of  refreshing  his 
recollection,  if  possible,  as  to  what  happened  to  the 
other  belts. 

The  Witness:     I  have  forgotten  the  question. 

The  Court :     Read  the  question. 

(Question  read  by  reporter.) 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Tobin) :  I  now  refer  to  paQ:o  145 
of  the  transcript  of  the  deportation  hearin.s:  con- 
ducted before  you,  dated  at  the  bottom  11-6-51,  and 
ask  you  to  read  the  statement  by  hearing  officer.  Will 
you  please  read  that  page  there,  page  145  ?  [43] 

Do  you  now  wish  to  change  your  testimony,  Mr. 
Kearney "? 

Miss  Martin:  I  object  to  that  question,  your 
Honor,  as  incompetent,  irrelevant  and  immaterial, 
and  not  proper  impeachment,  and  assuming  a  fact 
not  borne  out  by  the  record. 

The  Court:  I  assume  that  he  is  not  attempting 
to  impeach  this  witness,  but  what  he  is  attempting 
to  do  is  refresh  his  recollection. 

Mr.  Tobin:     To  refresh  his  recollection. 

The  Court:  Again  I  must  ask  you  to  read  the 
statement  and  ask  him  if  it  refreshes  his  recollection. 

Mr.  Tobin:  Does  that  refresh  your  recollection, 
Mr.  Kearney'? 

The  Court:  Will  you  read  it,  please?  I  can't 
rule  on  it  unless  I  know  what  is  in  there. 

Mr.  Tobin:  I  am  reading  from  page  145  of  the 
deportation  hearing  of  Miss   Sigurdson   condnctod 
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before  Mr.  Kearney,  the  witness  on  the  stand,  dated 

11-6-51. 

"By  Hearing  Officer:  For  the  purpose  of  the 
completion  of  the  record,  we  have  listened  to  the 
recording  of  the  memo  belts  1  and  2  of  the  tran- 
script previously  referred  to.  It  is  noted  that  we 
started  on  these  belts  at  10:55  a.m.,  and  finislied  two 
belts  at  11:55  a.m.  Inasmuch  as  there  are  approxi- 
mately two  and  one-half  more  belts  and  it  is  lunch 
time,  I  will  declare  a  recess  until   1:00  p.m. 

"By  Examining  Officer:  Mr.  Hearing  Officer, 
for  the  [44]  purpose  of  the  record,  we  are  now  on 
page  18,  following  the  playback. 

"By  Hearing  Officer:     Is  that  understood? 

"By  Counsel:     Yes. 

"By  Hearing  Officer:  All  right:  Hearing  con- 
tinued until  1:00  p.m." 

Does  that  have  any  tendency  to  cause  you  to  re- 
fresh your  recollection,  Mr.  Kearney? 

A.  It  doesn't  refresh  my  recollection  any  further 
than  it  was  before. 

Q.  Then  you  knew  on  11-6-51,  before  that  state- 
ment Exhibit  7  in  your  deportation  hearing  was 
completed  on  the  Dictaphone,  you  knew  that  it  only 
took  five  belts  to  handle  it,  didn't  you,  Mr.  Kearney? 
Isn  't  that  what  your  statement  is  here  ? 

A.     It  indicates  that,  yes. 

Q.  Well,  if  it  indicates  that,  do  you  want  to 
change  it? 

The  Court:  Counsel,  don't  argue  with  the  wit- 
noss.  We  have  been  here  an  hour  doino-  nothiiiir. 
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Q.  (By  Mr.  Tobin)  :  Do  you  wish  to  change 
your  testimonj^  ? 

Miss  Martin:  I  object  to  the  question,  "Do  you 
wish  to  change  it. ' ' 

He  keeps  inferring  that  Mr.  Kearney  has  testi- 
fied previously  [45]  to  something  different,  and  he 
has  not. 

The  Court:     The  objection  is  sustained. 

Mr.  Tobin:     That's  all. 

The  Court:     We  will  take  a  five-minute  recess. 

(Recess  taken.) 

The  Court :     You  may  proceed. 

Mr.  Tobin:  Mr.  Nolan,  will  you  please  take  the 
stand  ? 

THOMAS  J.  NOLAN 
recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  heretofore  duly  sworn,  was  ex- 
amined and  testified  further  as  follows: 

Direct  Examination 
(Resumed) 
By  Mr.  Tobin: 

Q.  Mr.  Nolan,  how  many  belts  did  you  hand  the 
hearing  officer  Kearney  on  October  24,  1951,  as  the 
belts  of  the  preliminary  hearing  of  Miss  Sigurdson 
on  November  2,  1950?  A.     As  I  recall,  five. 

Q.     You  handed  five  belts? 

A.  As  I  recall,  I  had  eight  in  my  hand — in  other 
words,  if  I  mav  explain 

Q.     Yes,  T  would  like  to  hear  this. 
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A.  A  request  was  made  for  the  belts.  I  had  the 
file.  I  took  from  the  file  all  of  the  belts  contained 
therein,  eight  in  number.  I  took  the  eight  belts  in 
my  hand,  and  as  I  [46]  recall,  in  substance,  told 
Mr.  Kearney  as  the  presiding  officer  that  five  of 
them  related  to  the  statement.  In  other  words 

Q.     When  did  you  tell  him  that,  Mr.  Nolan  ? 

A.  As  I  recall,  at  that  time.  However,  T  have 
no  absolute  recollection. 

Q.  Did  you  tell  him  that  during  the  hearing,  in 
ojjen  hearing,  or  did  you  tell  him  subsequently  at 
another  time'? 

A.  I  do  not  recall  excei:)t  to  the  best  of  my  recol- 
lection it  was  at  that  time. 

Q.     I  now  ask  you  to  take  a  look  at  page  107 

Miss  Martin:     Just  a  moment.  Pardon  me. 

Are  you  using  the  exhibit  in  court? 

Mr.  Tobin:  No.  This  is  my  copy  of  the  tran- 
script, and  I  presume  it  is  the  same.  It  was  fur- 
nished to  me  by  the  government. 

Miss  Martin :  I  think  we  should  use  the  court 
exhibit,  if  you  please.  We  happen  to  have  it  here 
and  we  will  give  it  to  you.  I  don't  think  we  should 
be  examining  from 

The  Court:     Isn't  it  the  same  thing? 

Miss  Martin:  I  don't  know,  your  Honor.  He  has. 
it  in  his  possession.  How  do  I  know  ? 

Mr.  Tobin:  It  was  furnished  to  me  by  the  gov- 
ernment, your  Honor,  and  I  signed  a  receipt  for  it. 

The  Court:  I  assume,  again,  that  he  is  going  to 
ask  him  [47]  with  reference'  to  a  statement  that  he 
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previously  made  for  the  purpose  of  refreshing  his 

recollection. 

Mr.  Tobin:     That's  right. 

The  Court:  In  order  to  refresh  his  recollection, 
it  is  going  to  be  necessary  for  him  to  read  it.  When 
he  does,  you  can  follow  it  in  your  copy. 

Q.  (By  Mr.  Tobin) :  I  ask  you  to  read  from  a 
copy  of  the  transcript  of  the  deportation  hearing 
of  Miss  Sigurdson  dated  10-24-51,  on  page  107,  from 
the  portion  approximately  a  third  down  from  the 
top  where  it  says  ''Counsel  Tobin  to  Examining 
Of&cer,"  down  to  where  it  says  "Counsel  Tobin  to 
Witness  Chandler." 

Will  you  please  read  that,  Mr.  Nolan. 

The  Court:     AVait  a  minute  now. 

Mr.  Tobin:     It  is  his  statement,  your  Honor. 

The  Court:  I  understood  you  to  say  "read  down 
to  where  it  says  "Counsel  Tobin  to  Chandler."  This 
witness'  name  is  not  Chandler. 

Mr.  Tobin:  I  am  pointing  out  the  area  which  I 
want  him  to  read,  from  "Counsel  Tobin  to  Examin- 
ing Officer."  I  don't  want  him  to  read  that  other 
part. 

The  Court:  You  are  referring  only  to  his  testi- 
mony? 

Mr.  Tobin:  Only  to  his  statement,  your  Honor, 
yes. 

"Counsel  Tobin  to  Examining  Officer: 

*'Q.  And  I  believe  you  testified — ^you  stated, 
Mr.  [48]  Nolan,  that  you  have  the  belts? 

"A.     I  have. 
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"Q.     How  many  belts  were  there? 

''(Examining  Officer  counts  belts.) 

"A.  There  are  one,  two,  three,  four— four  com- 
plete belts ;  two  approximately  half  belts ;  and  there 
are  two  other  belts  combined  which  would  make 
about  one  belt,  so  actually  that  would  make  six  or 
five  and— now  there  were  more  belts  than  that  were 
used." 

Does  that  refresh  your  recollection  as  to  what 
you  stated  on  October  24,  1951,  Mr.  Nolan"? 

The  Witness:     Not  entirely,  counsel. 

Q.  (By  Mr.  Tobin)  :  It  doesn't.  But  you  did 
so  count  ii\iQ  belts  at  the  hearing? 

A.  I  apparently  did  at  that  time.  However,  may 
I  add  this  ?  That  the  statement,  or  rather,  the  record 
of  hearing  taken  out  of  context  that  you  just  gave 
me  does  not  completely  refresh  my  mind  as  to  the 
actual  proceedings.  I  do  not  know  now  the  time 
covered,  inasmuch  as  you,  I  believe,  covered  this 
particular  point  on  more  than  one  occasion. 

Q.  I  now  hand  you,  Mr.  Nolan,  the  complete 
transcript  consisting  of  two  volumes  and  cover,  and 
then  a  third  volume  furnished  me  by  the  Immigi-a- 
tion  Service,  and  see  whether  that  is  taken  out  of 
context,  or  will  you  please  point  out  to  the  court 
where  there  is  any  different  statement  from  you  in 
the  [49]  entire  deportation  proceedings  on  that 
score. 

Miss  Martin :     Now,  your  Honor,  T  am  going  to 


90  HaUdora  Kristin  Sigurdson  vs. 

(Testimony  of  Thomas  J.  Nolan.) 

have  to  object  to  him  using  his  own  records  in  this 

instance. 

The  Coui-t:     The  objection  is  sustained. 

In  addition  to  that,  I  am  not  going  to  have  him 
reading  the  entire  record. 

His  counsel  will  have  an  opportunity  if  there  is 
any  other  part  of  the  record  that  relates  to  this 
matter. 

Mr.  Tobin:     All  right. 

Q.  Now,  is  there  any  other  part  of  this  record 
which  relates  to  the  number  of  belts  used  by  Chan- 
dler and  Habell  on  November  2nd  at  the  1950  prelimi- 
nary hearing? 

A.  I  do  not  know,  counsel.  I  have  not  read  this 
record  for  many  years.  In  fact,  I  have  not  read  it 
since  the  time  that  I  presented  it  on  behalf  of  tlie 
government. 

Miss  Martin :  And  I  object  to  the  question,  your 
Honor,  that  the  record  is  the  best  evidence  of  what 
it  relates  to. 

The  Court :  The  objection  is  overruled  this  time, 
because  the  answer  is  in  and  he  has  stated  what  is 
quite  obvious,  that  he  wouldn't  know,  and  it  is  a 
voluminous  record. 

Q.  (By  Mr.  Tobin)  :  Mr.  Nolan,  do  you  recall 
a  request  being  made  at  the  deportation  hearing  J 
of  Miss  Sigurdson  to  the  Hearing  Officer  for  per- 
mission to  take  those  Dictaphone  belts,  five  which 
were  used  to  make  the  transcript  Exhibit  7,  plus 
the  other  three  belts,  to  the  Dictaphone  Corporation 
for  examination?  [50] 
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Miss  Martin:  I  object,  your  Honor,  unless  it  is 
indicated  the  date  of  the  hearing  to  which  he  is 
referring. 

The  Court:     The  objection  is  sustained. 

Mr.  Tobin:     I  am  trying  to  find  it. 

The  Court:     And  besides  it  is  immaterial. 

Q.  (By  Mr.  Tobin)  :  As  a  matter  of  fact,  Mr. 
Nolan 

The  Court:  You  are  not  contending  that  Miss 
Sigurdson  took  those  belts,  are  you  ? 

Mr.  Tobin:     No. 

The  Court:  Then  I  think  it  is  immaterial.  I 
think  the  thing  we  are  interested  in  is  trying  to  find 
the  belts. 

Q.  (By  Mr.  Tobin)  :  Do  you  know  where  those 
other  three  belts  are,  Mr.  Nolan  *? 

A.  I  don't  know  what  has  happened  to  them 
since  I  last  had  them. 

Q.  And  the  last  time  you  had  them  was  October 
24,  1951,  was  it? 

A.     Was  that  the  date  of  the  hearing? 

Q.  That  was  the  date  that  you  handed  them  to 
Mr.  Kearney. 

A.  That  is  the  last  time  I  recall  seeing  them,  the 
last  time  we  were  in  a  session  where  we  were  in- 
volved and  T  was  connected.  I  do  not  recall  the 
exact  dates. 

Mr.  Tobin:     That  is  all.  [51] 

Miss  Martin :     Just  one  question. 
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Cross-Examination 
By  Miss  Martin : 

Q.  At  that  time  the  three  belts  were  in  the  file 
in  the  Sigurdson  matter,  is  that  correct '? 

A.     That  is  correct. 

Q.  And  they  remained  there  to  the  best  of  your 
knowledge  ? 

A.     To  the  best  of  my  knowledge,  they  did. 

Mr.  Tobin:  I  object  to  that,  if  your  Honor 
please,  as  assuming  a  fact  not  in  evidence. 

Q.  (By  Miss  Martin)  :  Were  they  ever  taken 
out  of  the  file  as  far  as  you  know? 

A.  During  the  period  of  time  that  I  had  the 
file  in  my  possession  I  may  have  had  them  physi- 
cally in  my  hands.  I  do  know  what  they  contained. 
I  know  what  the  eight  belts  covered. 

Q.  The  last  time  you  saw^  those  records,  had  you 
returned  them  to  the  Sigurdson  file  ? 

A.     I  had. 

Mr.  Tobin:  Did  I  understand  you  to  say  that 
the  last  time  you  had  those  eight  belts  you  returned 
them  to  the  Sigurdson  file? 

The  Witness:     Three. 

Miss  Matrin :  My  question  pertained  to  the  three 
belts,  [52]  the  remaining  three  belts  which  were 
not  identified  in  evidence.  My  questions  are  am- 
biguous. I  am  sorry. 

Mr.  Tobin :     Can  I  hear  the  record  read  ? 

The  Court:  Straighten  it  out  now.  Ask  your 
question  over  again. 
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Q.  (By  Miss  Martin)  :  Referrring  to  the  three 
belts  not  identified  as  an  exhibit  at  the  hearing,  the 
last  time  you  saw  those  three  belts,  did  they  remain 
in  the  Sigurdson  file  in  the  Immigration  Service? 

A,     Yes,  they  did. 

The  Court:     All  right. 

You  may  step  down. 

Mr.  Tobin :     May  I  ask  him  a  question  % 

Redirect  Examination 
By  Mr.  Tobin : 

Q.  Did  you  have  control  of  that  file  until  it  was 
delivered  to  court?  A.     No,  I  did  not. 

Q.     Who  had  control  of  it,  Mr.  Nolan  ? 

A.  The  file  was  in  my  possession  for  review  prior 
to  the  hearing,  during  the  course  of  the  hearing, 
and  upon  the  completion  of  the  hearing  when  the 
government  had  rested,  as  well  as  yourself,  the  file 
was  then — it  then  left  me  and  remained  within  the 
Immigration  office.  In  whose  custody  it  was  [53] 
other  than  Mr.  Del  Guercio,  I  do  not  know,  but  I 
no  longer  had  possession.  I  had  possession  of  the 
file  prior  to  the  hearing,  I  reviewed  the  eight  belts, 
I  know  what  was  contained  in  those  belts,  I  know 
when  the  material  was  gathered  for  those  belts. 

Q.  Was  that  material  gathered  on  November  2, 
1950?  A.     A  portion  of  it. 

Q.  Was  there  anything  in  those  three  belts  sub- 
sequent to  November  2nd  and  prior  to  October  24, 
1951?  A.     Yes. 
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Q.  There  was.  And  was  that  a  statement  of  Miss 
Sigurdson  ? 

A.  No,  it  was  not.  The  five  belts  related  to  Miss 
Sigurdson.  The  other  belts,  one  of  them  related  to 
you,  a  statement  which  you  made  at  your  request,  as 
I  recall.  The  other  two  were  part,  or  at  least  a  por- 
tion of  the  three  related  to  the  investigative  stage  of 
the  proceeding  that  consisted  of  a  statement  by  a 
witness  who  later  appeared  and  testified  in  the 
hearing  on  behalf  of  the  government. 

Q.  Not  that  it  matters,  but  you  said  that  you 
have  a  belt  of  a  statement  made  by  me  prior  to  the 
hearing  at  my  request  ? 

A.     As  I  recall,  it  was  at  youi'  request. 

Q.     Could  you  be  in  error*? 

A.     No,  I  don't  believe  so.  [54] 

Q.  I  suggest  that  you  hear  them  again,  Mr. 
Nolan.  I  now  once  again  hand  you  107 — ^may  we 
read  it  together 


Miss  Martin:  Are  you  referring  to  page  107  of 
Exhibit  A? 

Mr.  Tobin:  The  same  page  that  we  heretofore 
referred  to. 

Miss  Martin :     In  Exhibit  A? 

Mr.  Tobin:     In  Exhibit  A. 

Q.  This  statement  about  the  belts  referred 
specifically,  concisely,  definitely,  and  exclusively  to 
this  statement  of  November  2nd,  did  it  not? 

Miss  Martin:  I  object,  your  Honor,  on  the 
ground  that  it  is  an  ambiguous  question  and  it  is 
leading  and  improper. 
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The  Court:     Sustained. 

You  are  not  reading  from  that  exhibit  now? 

Mr.  Tobin:     No. 

The  Court:     Sustained. 

Q.  (By  Mr,  Tobin)  :  Mr.  Nolan,  in  order  that 
the  record  will  be  absolutely  certain  and  there  will 
be  no  question,  the  examining  officer  is  equivalent 
to  the  attorney  for  the  government  in  a  deporta- 
tion  hearing;   is  that  right? 

A.     That  is  correct. 

Q.  Page  107  had  to  do — the  portion  that  you 
heretofore  read — had  to  do  with  the  testimony  of 
Mr.  Chandler,  did  it  not? 

A.     If  you  say  it  did.  [55] 

Q.     You  have  no  definite  recollection  about  it? 

A.     No,  I  have  not. 

Q.     All  right. 

Then,  take  a  look  at  it,  please,  and  I  want  you 
to  take  a  look  at  page  106  and  see  if  all  of  the  dis- 
cussions there,  the  questions  of  counsel  to  Mr. 
Chandler,  refer  to  November  2nd.  The  same  per- 
tains to  the  top  of  page  107,  the  three  questions  and 
answers.  And  then  when  you  do  that,  Mr.  Nolan, 
will  you  then  please  tell  us  whether  or  not  your 
statement  as  to  eight  belts,  and  that  there  were 
more  used,  didn't  refer  exclusively  and  only  to  the 
November  2nd,  1950,  preliminaiy  examination. 
Please  look  at  the  record. 

Miss  Martin:  I  object  to  the  question,  your 
Honor,  on  several  grounds.  First,  it  assumes  a  fact 
not   in   evidence   when   it   states  that   Mr.    Nolan's 
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statement  is  that  there  were  more  than  eight  belts ; 
and,  in  addition,  it  refers  to  testimony  or  questions 
and  answers  which  are  not  questions  and  answers 
by  Mr.  Nolan.  In  that  respect  the  record  speaks 
for  itself  and  it  is  an  improper  question  and  is  im- 
material. 

The  Court:     And  very  ambiguous. 

Miss  Martin:     And  ambiguous. 

Mr.  Tobin :     May  I  be  heard  on  that,  your  Honor? 

The  Court:     Yes. 

Mr.  Tobin:  The  statement  that  Mr.  Nolan  read, 
and  which  I  read  into  the  record,  specifically  and 
very  concisely  says  [56]  that  there  were  eight  belts 
and  more  belts  used  that  day. 

I  am  not  using  the  exact  language.  The  Court 
heard  it  and  the  witness  has  it  before  him. 

Miss  Martin:  The  record  speaks  for  itself  in 
that  regard,  your  Honor.  This  is  a  matter  of  argu- 
ment. I  don't  so  interpret  it. 

Mr.  Tobin:  I  am  trying  to  show  the  Court  my 
position  on  this  point. 

Now,  if  your  Honor  please,  the  witness  now  says 
that  there  were  five  belts  of  that  preliminary  hear- 
ing of  November  2nd.  Yet  on  October  24,  1951,  at 
that  deportation  hearing,  when  the  only  belts  that 
were  being  discussed  were  the  belts  of  that  pre- 
liminary hearing,  Mr.  Nolan  stood  up  and  comited 
eight  Dictaphone  belts,  and  he  then  made  the  state-' 
ment  on  the  record  and  said  that  there  were  eight 
and  more  were  used,  and  that  was  specifically  re- 


I 


Albert  Del  Gucrcio,  etc.  97 

(Testimony  of  Thomas  J.  Nolan.) 
ferring  and  definitely  referring,  and  only  referring, 
if  the  Court  please,  to  the  November  2nd  prelimi- 
nary hearing  or  examination. 

Miss  Martin:  I  don't  know  if  this  is  the  time 
for  argument,  but  I  certainly  disagree  entirely  with 
his  construction  of  that  testimony. 

The  Court:  Counsel,  I  don't  care  to  hear  from 
you.  Just  let  him  make  the  statement.  He  wanted 
to  make  a  statement  of  his  position. 

All  right.  You  may  proceed.  [57] 

Mr.  Tobin:     Can  you  answer  the  question? 

The  Court :  I  have  already  ruled  on  the  question, 
counsel.  I  sustained  an  objection  to  the  question. 
You  stated  .you  wanted  to  make  your  position  clear 
for  the  record  and  I  permitted  you  to  do  it. 

Mr.  Tobin:     Thank  you,  your  Honor. 

Q.  (By  Mr.  Tobin)  :  Mr.  Nolan,  did  you  have 
possession  of  those  five  belts  after  the  hearing  was 
terminated'?  A.     No,  I  did  not. 

Q.  As  a  matter  of  fact,  you  didn't  have  posses- 
sion of  those  eight  belts  after  October  24,  1951,  did 
you,  Mr.  Nolan? 

A.  It  would  have  been  shortly  thereafter,  what- 
ever time  I  transferred  the  file. 

Q.  I  am  referring  to  the  time  that  you  handed 
them  to  Mr.  Kearney ;  assimiing  that  it  was  October 
24th,  you  didn't  have  them  in  your  possession  after 
that  at  any  time?  A.     Not  that  I  recall. 

Mr.  Tobin:     That's  all. 

The  Court:     Before  the  witness  leaves  the  stand. 
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rather  than  my  asking  him  a  question,  I  assume  I 

can  dispose  of  this  by  stipulation. 

It  is  a  little  difficult  to  follow  this  kind  of  testi- 
mony, but  I  assume  it  may  be  stipulated  that  of  the 
eight  belts  that  have  been  referred  to  here,  that 
five  of  those  belts  and  only  five  were  presented  in 
evidence  at  the  Immigration  hearing  of  [58]  No- 
vember 2nd'? 

Miss  Martin:     I  would  so  stipulate,  your  Honor. 

The  Court:  And  that  the  other  three,  which  ap- 
pear to  be  unaccounted  for,  were  not  in  evidence, 
there  were  just  these  five  belts  that  went  in  evi- 
dence that  were  before  the  hearing  officer,  con- 
sidered by  the  hearing  officer? 

Mr.  Tobin:  Yes.  I  stipulate  that  that  is  the 
status,  and  we  are  referring  to  the  belts  as  set 
forth  on  page  107  of  the  Immigration  transcript. 

The  Court:  I  haven't  read  the  report,  but  I  just 
wanted  to  clear  that  up  in  my  own  mind.  In  other 
words,  five  belts  and  five  belts  only,  and  those  five 
belts  that  are  presently  in  evidence  here  are  the 
only  belts  that  were  considered  by  the  hearing  of- 
ficer at  the  time  he  passed  upon  the  question  of  the 
deportability  of  the  alien  ? 

Mr.  Tobin:  Now,  the  Court  has  made  a  little 
different  thing.  The  Court  has  said,  "the  only  belts 
that  were  considered."  I  thought  it  was  the  only 
belts  put  in  evidence. 

The  Court:  The  only  belts  that  were  before  the 
hearing  officer,  the  only  ones  that  went  in  evidence? 

Mr.  Tobin:     That's  right. 
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The  Court:  I  am  referring  to  all  the  hearings, 
any  and  all  of  the  hearings,  that  there  were  just 
five  belts  that  were  before  the  hearing  officer? 

Mr.  Tobin:     Yes.  [59] 

The  Court:  And  those  five  belts  are  the  five 
belts  that  are  presently  in  evidence  here  and  were  in 
evidence  in  the  habeas  corpus  proceedings;  the 
other  three  belts,  which  you  have  been  inquiring 
about,  were  not  in  evidence  or  before  the  hearing 
officer,  nor  were  they  in  evidence  in  the  habeas 
corpus  proceeding,  nor  are  they  in  evidence  here? 
Is  that  right? 

Mr.  Tobin:     That's  right. 

Miss  Martin:  With  this  one  correction:  That  in 
the  habeas  corpus  proceeding  there  was  identified 
as  Exhibit  C,  that  is  action  15648,  an  envelope  con- 
taining three  belts. 

The  Court:  They  were  marked  for  identifica- 
tion ? 

Miss  Martin:    Marked  for  identification. 

The  Court :     But  they  were  not  in  evidence  ? 

Miss  Martin:     That  is  right. 

The  Court:  Which  of  course  would  not  mean  so 
much  to  the  layman,  but  which  means  to  lawyers 
that  the  others  were  the  only  belts  that  were  con- 
sidered, so  that  the  five  belts  were  the  only  belts 
considered  by  the  hearing  officer  Kearney  in  deter- 
mining the  question  of  the  deportability  of  the 
alien. 

Is  that  right? 

Mr.  Tobin  :     That's  right,  your  Honor. 


100  HaUdora  Kristin  Sigurd  son  vs. 

(Testimony  of  Thomas  J.  Nolan.) 

The  Court :     All  right. 

Q.  (By  Mr.  Tobin) :  Mr.  Nolan,  you  heard 
those  belts  played  at  the  hearing  ? 

Miss  Martin:  Are  you  referring  now  to  the  five 
belts?  [60] 

Mr.  Tobin:     Yes. 

There  were  only  five  belts  played,  isn't  that  right, 
Mr.  Nolan? 

A.  I  don't  have  any  personal  recollection  of 
them  being  played,  but  I  believe  they  were  played 
at  the  hearing. 

Q.  How  many  clicks  were  heard  at  the  time,  Mr. 
Nolan  ? 

Miss  Martin:  I  object,  your  Honor,  on  the 
ground  it  is  incompetent,  irrelevant  and  imma- 
terial, and  the  witness  has  already  stated  that  he 
has  no  recollection  of  them  being  played. 

The  Court:  Sustained.  It  wouldn't  make  any 
difference  whether  he  recollected  or  not,  it  would 
still  be  immaterial. 

Q.  (By  Mr.  Tobin):  Mr.  Nolan,  you  are  fa- 
miliar with  Dictaphone  machines  of  the  type  in  use 
and  employed  by  the  Immigration  Service  in  1950, 
are  you  not? 

Miss  Martin:  Objected  to  on  the  ground  it  is 
incompetent  and  immaterial  and  irrelevant. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  Mr.  Nolan,  in  the  course 
of  your  duties  as  an  examining  officer  for  the  Im- 
migration Service,  during  the  years  1950  and  1951, 
you  liave  played  belts  made  by  investigators  and  by 
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yourself  on  Dictaphones  for  the  purpose  of  having 

a  playback,  have  you  not? 

Miss  Martin:     I  object.  It  is  immaterial. 

Mr.  Tobin :  For  the  purpose  of  laying  a  founda- 
tion, your  [61]  Honor. 

The  Court:  Mr.  Tobin,  when  this  witness  was 
on  the  stand  before,  I  made  my  ruling.  You  are 
going  into  that  same  matter  again,  and  the  ruling 
still  applies.  I  permitted  you  to  put  this  witness 
back  on  the  stand  because  you  indicated  to  me  that 
you  thought  there  were  some  additional  belts. 

Mr.  Tobin:     That's  right. 

The  Court:  And  I  told  you  that  I  would  permit 
you  to  delve  into  that  for  the  purpose  of  ascertain- 
ing whether  there  were  any  belts  and  have  them 
marked  for  identification  if  they  could  be  found. 

Mr.  Tobin:     That  is  aU. 

Miss  Martin :  I  want  to  ask  one  question,  if  your 
Honor  please. 

Recross-Bxamination 

By  Miss  Martin: 

Q.  I  show  you  Government's  Exhibit  C  for 
identification,  which  appears  to  be  three  Dictaphone 
belts 


The  Clerk:     Miss  Martin,  that  is  now  Exhibit  B. 

Miss  Martin:  That  is  correct,  Exhibit  B  for 
identification,  which  appears  to  be  three  Dictaphone 
belts,  and  ask  you  to  look  at  those  belts  and  tell  me 
whether  there  are  any  identification  marks  on  there 
that  refresh  your  recollection  ns  to  wliethcr  or  not 
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you  have  ever  seen  those  three  particular  belts  [62] 

before?  A.     Yes. 

Q.  Your  recollection  is  refreshed  as  to  whether 
you  have  ever  seen  them  before? 

A.     I  believe  that  I  have. 

Q.     And  where  was  that  ? 

A.     If  I  may  explain. 

Q.     Yes. 

A.  Prior  to  this  moment  I  did  not  recall  the 
names — the  name  of  one  of  the  witnesses  who  had 
appeared  on  behalf  of  the  government  in  the  case, 
in  the  deportation  hearing  of  Miss  Sigurdson.  How- 
ever, I  do  recall  that  he  appeared  in  only  one  case. 
He  had  not  testified  in  other  hearings,  as  far  as  I 
know. 

Q.     Is  the  name  of  that  witness  there? 

A.  His  name  appears  on  one  of  those  belts, 
which  would  indicate  to  me  that  this  is  the  state- 
ment taken  from  him  in  the  subject  case. 

Q.  And  does  that  refresh  your  recollection  as  to 
whether  you  ever  saw  that  belt  before? 

A.  Not  absolutely.  I  could  not  actually  testify 
that  these  belts  are  the  ones  that  I  have  seen.  There 
is  some  writing  on  here,  an  impression;  however, 
in  the  light  I  am  unable  to  make  it  out  clearly. 

Q.  Without  having  the  belts  played  back  on  the 
replay  [63]  record,  you  wouldn't  know  whether 
or  not  those  are  the  three  belts  that  you  referred  to 
in  your  testimony  here  this  morning? 

A.     No,  I  would  not. 
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Q.  The  witness  whose  name  appears  on  one  of 
these  belts,  what  is  that  name?  A.     Kerr. 

Q.     In  what  case  was  he  a  witness? 

A.  In  the  case  of  Halldora  Sigurdson,  as  I 
recall. 

Q.     Do  you  spell  that  K-e-r-r  %  A.     Yes. 

Miss  Martin:     That  is  all. 

Mr.  Tobin:  Mr.  Nolan,  I  am  glad  to  hear  that 
Immigration  Service  hasn't  used  the  perjuror,  Mr. 
Kerr. 

No  more  questions. 

Miss  Martin:  I  think,  just  for  the  record,  your 
Honor,  I  should  move  to  strike  that  statement  of 
counsel  as  improper. 

The  Court:     What  was  the  statement  of  counsel? 

(The  record  was  read  by  the  reporter.) 

The  Court :  It  may  be  stricken.  And,  Mr.  Tobin, 
I  want  to  warn  you  against  making  any  fui'tlicr 
statements  of  that  type. 

Mr.  Tobin:  At  this  time,  your  Honor,  I  realize 
the  hour,  and  we  have  a  witness,  Mr.  Barnhill,  from 
the  Dictaphone  Corporation,  and  there  is  some  kind 
of  a  convention  going  on  in  [64]  town  of  commercial 
machinery  and  office  equipment,  and  also  there  is 
the  opening  of  a  show  at  the  Shrine  Auditorium,  I 
believe,  tomorrow,  and  Mr.  Barnhill  asked  nw  if  lie 
could  be  put  on  so  he  could  be  excused,  been  use  Ik^ 
has  a  great  deal  of  duties  in  connection  with  the 
show  and  with  the  convention.  It  ma}^  be  that  we 
don't  even  have  to  put  him  on,  but  I  will  make  the 
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offer  of  proof  that  Mr.  Barnhill,  who  is  a  represent- 
ative of  the  Dictaphone  Company,  would  testify,  if 
called  to  the  stand,  that  the  Dictaphone  machines 
made  b}^  his  company  and  sold  by  his  company  dur- 
ing the  years  1950  and  '51  were  of  the  type  that 
would  show  a  click  each  time  it  was  stopped  and 
started  again  on  the  same  belt,  and  that  w^ould  b(! 
audible  if  the  belt  was  played  back  for  purposes  of 
a  playback. 

Will  I  be  allowed  to  prove  that  testimony? 

The  Court :    That  is  your  offer  of  proof  ? 

Mr.  Tobin:     Yes,  your  Honor. 

Miss  Martin:  I  will  object,  your  Honor,  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
and  outside  the  scope  of  the  issues  in  this  case.  I 
don't  see  the  materiality  of  it,  for  one  thing.  _ 

The  Court:    The  objection  is  sustained.  V 

Mr.  Tobin:  May  Mr.  Barnhill  then  be  excused, 
your  Honor,  as  a  courtesy  ? 

The  Court :    Yes ;  he  may  be  excused.  [65] 

Mr.  Tobin:  Mr.  Chandler,  will  you  please  take 
the  stand? 

ORAL  KENNETH  CHANDLER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
herein,  ha^dng  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :  Be  seated,  sir,  and  give  us  your  full 
name. 

The  Witness:     Oral,  0-r-a-l,  Kenneth  Chandler. 
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Direct  Examination 
By  Mr.  Tobin : 

Q.  Mr.  Chandler,  you  were  one  of  the  investigat- 
ing officers  for  the  Immigi^ation  Service  that  took 
the  statement  of  Miss  Sigurdson  on  November  2nd 
and  recorded  it  on  a  Dictaphone  belt? 

A.  I  took  a  statement  from  Miss  Sigurdson — I 
am  not  certain  of  the  date 

Q.  I  am  referring,  Mr.  Chandler,  to  the  one  that 
was  taken  by  you  and  Mr.  Habell  in  Room  227  of 
your  office  on  that  very  warm  afternoon.  Do  you 
recall  it  now?  Does  that  refresh  your  recollection? 

A.  I  recall  taking  a  statement  from  Miss  Sigurd- 
son with  Mr.  Habell. 

Q.  At  that  time,  Mr.  Chandler,  you  were  not 
directly  [66]  connected  with  the  investigation  of  the 
Sigurdson  matter? 

Miss  Martin:  I  object,  your  Honor.  It  is  imma- 
terial. 

The  Court:  It  is  a  preliminary  question.  I  as- 
sume that  you  are  adhering  to  the  court's  ruling  in 
that  you  have  put  Mr.  Chandler  on  for  the  purpose 
of  ascertaining  whether  he  knows  anything  about 
any  additional 

Mr.  Tobin :    Belts,  yes,  your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Tobin)  :  At  that  time  you  were  not 
investigating  officer  in  chief,  shall  we  say,  in  the 
Sigurdson  deal  ? 
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A.  At  that  time  I  was  not  the  officer  to  whom 
the  case  was  assigned,  that  is  correct. 

Q.  And  that  officer  was  Mr.  Habell  who  is  now 
in  court? 

A.     That  is  the  best  of  my  recollection. 

Q.  And  that  preliminary  hearing  or  preliminary 
examination  took  from  shortly  after  1:00  o'clock  to 
approximately  4:45  on  November  2,  1950? 

Miss  Martin:  I  object,  your  Honor;  it  is  imma- 
terial. It  does  not  relate  to  whether  or  not  the  rec- 
ord is  complete. 

The  Court:    The  objection  is  sustained. 

Q.  (By  Mr.  Tobin)  :  How  many  belts,  how  many 
Dictaphone  belts  were  employed  that  day,  Mr. 
Chandler,  in  recording  the  statement  of  Miss 
Sigurdson  % 

A.     To  the  best  of  my  recollection,  five.  [67] 

Q.  To  the  best  of  your  recollection,  five.  When 
did  you  secure  that  recollection,  Mr.  Chandler? 

Miss  Martin:  I  object  to  that  as  incompetent  and 
immaterial. 

The  Court:     Overruled. 

Mr.  Tobin :     I  beg  your  pardon  ? 

The  Court:     Sustained,  rather. 

Q.  (By  Mr.  Tobin):  You  testified  at  the  de- 
portation hearing  of  Miss  Sigurdson,  Mr.  Chandler, 
did  you  not"?  A.     I  testified,  yes,  Mr.  Tobin. 

Q.     And  I  now 

The  Court:  Before  we  waste  any  time  on  that, 
counsel,  you  surely  can't  be  attempting  to  refresh 
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his  recollection,  because  he  hasn't  testified  to  any- 
thing here. 

Mr.  Tobin:  He  said  there  were  five  belts  used 
that  day.  He  said  there  were  five  Dictaphone  belts 
used  that  day. 

The  Court:  I  see.  You  want  to  refresh  his  recol- 
lection on  that? 

Mr.  Tobin:     Yes. 

Q.  I  now  hand  you  a  copy  of  the  transcript  of 
this  deportation  hearing  and  ask  you  to  look  at  this 
one  question  immediately  above  "Counsel  Tobin  to 
Examining  Officer"  on  page  107,  on  the  sheet  dated 
10-24-51.  Will  you  please  read  that  question  and 
answer?  A.     This  one  right  here?  [68] 

Q.     Yes.  A.     Whose  testimony  is  this? 

Q.  Take  a  look  if  you  want  to  see.  Look  back  and 
refresh  your  recollection  to  see  who  was  testifying, 
whether  or  not  it  was  you. 

A.     I  have  read  the  question. 

Mr.  Tobin:  I  am  reading  from  page  107.  Ques- 
tion to  Mr.  Chandler  by  me,  and  then  the  answer  by 
you.  Do  you  confirm  that  fact? 

The  Witness:  You  are  reading  from  the  tran- 
script, yes. 

Q.  (By  Mr.  Tobin) :  "Q.  Yeh,  and  how  many 
belts  do  you  know  were  employed  that  afternoon  ? 

''A.     I  don't  know." 

Does  that  cause  you  to  want  to  change  your  testi- 
mony this  morning  about  the  five  belts  ? 

A.  Not  at  all,  sir.  You  asked  me  my  recollection, 
and  that  is  my  present  recollection. 
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Q.  This  is  now  almost  seven  years  from  the  date 
of  that  hearing,  six  and  a  half  years,  is  it  not,  Mr. 
Chandler? 

Miss  Martin :    I  object.  It  is  argumentative. 

The  Court:     Sustained. 

Q.     (By  Mr.  Tobin)  :     All  right. 

Now,  Mr.  Chandler,  this  deportation  hearing  was 
exactly  a  year — I  beg  your  pardon — was  exactly  11 
months — ^no.  This  was  exactly  nine  days  short  of  one 
year  that  you  testified  [69]  you  did  not  know  how 
many  belts.  Now,  how  do  you  account  for  your  mem- 
ory or  recollection  being  better  today  than  it  was 
in  1951,  Mr.  Chandler? 

Miss  Martin:  I  object.  It  is  argumentative  and 
it  assimies  facts  not  in  evidence. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  Now,  Mr.  Chandler,  will 
you  please  tell  the  court  and  the  record  what  is  the 
basis  for  you  saying  that  there  were  five  lielts  used 
that  day? 

A.  As  I  recall  your  original  question,  Mr.  Tobin, 
it  was  did  I  recall  the  number  of  belts  that  were 
used  in  that  statement.  My  memory  today  tells  me 
that  there  were  five.  Now,  the  basis  for  that  recol- 
lection I  cannot  state.  That  is  my  best  recollection. 

Q.  But  you  didn't  know  on  November  24  how 
many  were  used,  did  you? 

Miss  Martin:  I  object  to  that  as  incompetent  and 
immaterial.  It  has  been  asked  and  answered. 

The  Court:     Sustained.  And  it  is  argumentative. 

Q.     (By  Mr.  Tobin)  :     Bid  you  have  charge  of  • 
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those  belts  at  any  time  subsequent  to  the  hearing  on 

November  2nd,  Mr.  Chandler? 

A.     Are  you  speaking 

Q.     Prior  to  the  deportation  hearing  in  October. 

Miss  Martin :  I  am  going  to  object  to  that,  your 
Honor,  [70]  again,  as  ambiguous,  because  he  is  re- 
ferring to  a  hearing  on  November  2nd.  I  assume  he 
means  at  the  time  the  statement  was  taken  from 
Miss  Sigurdson  on  November  2,  1950. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Tobin) :  Directing  your  attention 
to  the  period  November  2,  1950,  to  October  24,  1951, 
during  that  period  did  you  have  charge  of  the  Dicta- 
phone belts  employed  at  the  preliminary  hearing  on 
November  2nd  of  Miss  Sigurdson  ? 

A.  It  is  my  recollection  that  during  that  period 
the  investigative  case  was  assigned  to  me  for  in- 
vestigation. In  the  tile  were  contained  the  belts 
taken  during  the  statement  of  Miss  Sigurdson  in 
1950. 

Q.     How  many  belts  were  there  during  that  time  ? 

Miss  Martin:  I  object  to  that  question  as  am- 
biguous. 

Q.  (By  Mr.  Tobin) :  During  the  time  that  you 
had  possession  of  the  tile,  during  the  period  I  pre- 
viously outlined,  how  many  belts  were  there  in  the 
file? 

A.  To  the  best  of  my  recollection,  there  were 
eight  belts  contained  in  the  file. 

Q.  And  that  was  all  during  the  time  that  this 
was  in  your  possession? 
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A.  At  the  time  I  received  the  file,  as  I  recall, 
there  were  six  belts.  Two  belts 

Q.     Six  belts.  What  was  the  date  ? 

Miss  Martin:  Just  a  moment.  Let  the  witness 
finish  the  [71]  answer  to  his  question. 

Mr.  Tobin :  I  am  sorry  if  I  interrupted  you.  Will 
you  please  give  us  the  date  that  you  received  the 
file? 

Miss  Martin:  Would  you  please  permit  the  wit- 
ness to  finish  the  answer? 

Mr.  Tobin :    The  court,  will  control  me. 

The  Court:  I  have  great  difficulty  controlling 
you,  Mr.  Tobin.  You  want  to  talk  while  everybody 
else  is  talking. 

Is  there  a  question? 

Miss  Martin:  Will  you  ask  the  reporter  to  read 
the  previous  question  and  let  the  \vitness  complete 
his  answer? 

The  Court:    Yes. 

(The  following  portion  of  the   record  was 
read  by  the  reporter)  : 

'^Q.  And  that  was  all  during  the  time  that  this 
was  in  your  possession? 

'*A.  At  the  time  I  received  the  file,  as  I  recall, 
there  were  six  belts.  Two  belts 

^'Q.     Six  belts.  What  was  the  date?" 

The  Court:    Had  you  finished  your  answer? 

The  Witness :     No. 

Am  I  now  to  ? 

The  Court:    Yes. 
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The  Witness:  Two  belts  were  later  secured,  or 
were  later  made — testimony  was  later  made  on  two 
belts  in  my  presence  [72]  during-  the  time  that  T  had 
the  file. 

Q.  (By  Mr.  Tobin)  :  What  was  the  date  that 
you  received  those  six  belts,  if  you  recall?  I  don't 
mean  with  exactitude,  but  generally. 

A.     I  am  sorry  to  say  that  I  am  unable  to  recall. 

Q.  Was  that  about  the  time  that  Mr.  Habell  went 
back  into  the  service? 

A.     That  is  conceivable,  but  I  cannot  so  state. 

Q.     Was  that  in  April,  1951? 

A.     I  do  not  know. 

Q.  All  right.  Now,  you  say  that  there  were  six 
belts  when  you  took  possession  of  the  file 

A.     That  is  to  the  best  of  my  recollection,  yes. 

Q.     What  was  the  extra  belt  about? 

A.  As  I  recall,  that  was  a  statement  made  by 
you  concerning  Miss  Sigurdson. 

Q.     What  was  the  date  on  that? 

A.     I  don't  know  the  date  on  it,  Mr.  Tobin. 

Q.  Wliat  were  those  two  other  belts  about  that 
were  later  added  ? 

A.  The  two  belts  that  were  later  added  consisted 
of  testimony  taken  from  a  witness  concerning  his 
knowledge  of  Miss  Sigurdson. 

Q.     Both  of  them  were  of  that? 

A.     That  is  my  best  recollection.  [73] 

Q.  When  did  you  part  with  those  belts,  Mr. 
Chandler? 
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A.  Are  you  asking  for  a  specific  date,  Mr. 
Tobin? 

Q.     No.  Roughly.  A.     May  I  explain! 

Q.     Surely. 

A.  Under  normal  procedure  when  sufficient  evi- 
dence is  gathered  to  apply  for  a  warrant  of  arrest, 
and  a  warrant  of  aiTest  is  issued,  the  file  passes 
from  the  control  of  the  investigator,  and  it  is  my 
recollection  that  such  took  place  with  respect  to 
Miss  Sigurdson 's  case. 

Q.     Approximately  when  was  that,  do  you  know? 

A.     No,  I  do  not. 

Q.  If  I  refresh  your  recollection  and  tell  you 
that  the  warrant  was  dated,  I  think,  October  10, 
1951,  does  that  refresh  your  recollection? 

A.  Only  with  reference  to  the  general  procedure 
I  have  described  to  you. 

Q.    What  was  the  S.O.P.  insofar  as  time  on  that? 

Miss  Martin:  I  object  to  that.  It  is  ambiguous, 
S.O.P. 

Q.  (By  Mr.  Tobin) :  You  know,  your  standard 
operating  procedure.  Would  it  be  a  month  before, 
or  would  it  be  two  weeks  before  that  you  parted 
with  it? 

A.  I  am  sorry.  It  is  just  that  I  don't  under- 
stand the  question. 

Q.  Mr.  Chandler,  you  say  that  you  parted  with 
the  belts  [74]  after  a  warrant  was  issued;  is  that 
right? 

A.     Normallv  that  was — I   would   sav  that  was 
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our  standard  procedure,  when  a  warrant  was  issued 

normally  the  file  was  surrendered. 

Q.  So  after  you  made  your  affidavit  or  certifi- 
cate to  Washington  in  accordance  with  the  rules 
which  Avere  in  existence  at  that  time  for  a  warrant, 
did  you  still  retain  the  belts? 

A.     Only  so  long  as  the  file  was  in  my  possession. 

Q.  What  I  am  trying  to  find  out,  Mr.  Chandler, 
is  approximately  how  soon  before  October  10th  or 
11th  did  you  part  with  those  belts? 

A.     I  don't  know. 

Q.     And  to  whom  did  you  give  them  then? 

A.  The  entire  file  Avould  normally  be  transferred 
to  the  examining  officer  to  set  a  date  for  hearing, 
for  deportation  hearing. 

Q.     In  this  particular  case,  Mr.  Nolan? 

A.  I  believe  Mr.  Nolan  conducted  the  hearing, 
therefore  he  must  have  been  the  man  to  whom  the 
file  was  sent. 

Q.  Are  you  now  referring  to  the  examining  offi- 
cer or  the  hearing  officer? 

A.     The  examining  officer,  Mr.  Nolan. 

Q.     That  would  be  Mr.  Nolan? 

A.     That  is  correct.  [75] 

Mr.  Tobin:     That  is  all. 
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Cross-Examination 
By  Miss  Martin: 

Q.  Do  you  recall  at  this  time  what  was  the  name 
of  the  witness  whose  testimony  was  transcribed  on 
the  two  other  belts  you  referred  to? 

A.  I  recalled  it  only  when  it  was  brought  out 
in  the  testimony  of  Mr.  Nolan.  Previous  to  that  I 
did  not  recall. 

Q.     But  do  you  now  recall  it? 

A.     Kerr.  I  couldn't  even  tell  you  the  first  name. 

Q.  I  show  you  Government's  Exhibit  B  for 
identification,  which  is  an  envelope  which  contains 
three  Dictaphone  belts,  and  ask  you  to  look  at  those 
Dictaphone  belts  and  see  if  there  is  anything  there 
that  refreshes  your  recollection  as  to  whether  you 
have  ever  seen  those  belts  before. 

A.  Yes.  The  slip  on  there  is  in  my  handwriting 
and  bears  my  initials,  which  would  indicate  to  me 
that  those  are  belts  which  I — at  which  I  was  pres- 
ent when  the  testimony  was  taken. 

Q.  Will  you  indicate  what  you  mean  by  ''the 
slip  which  bears  my  initials'"? 

A.     This,  for  example  (indicating). 

Q.  Referring  to  the  third  belt  in  the  group  of 
three  which  are  attached,  a  slip  there  which 
says [76] 

A.  "  Q  and  A  statement  of  Jack ' ' — is  that ' '  Jack '  * 
itsays?"Touren." 

Q.     Is  that  in  your  handwriting,  that  statement? 
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A.     Yes. 

Q.    And  the  date  on  here,  May  10,  1951 

A.     Yes. 

Q.     is  that  in  your  handwriting*? 

A.     That's  right. 

Q.  Does  the  name  Jack  Touren  refresh  your 
recollection  as  to  anything  with  regard  to  the  Sig- 
urdson  easel 

A.  Yes.  His  name  is  another  one  which  I  hadn't 
recalled  until  we  just  saw  it  now. 

Q.     What  do  you  recall  about  it  % 

A.  I  don't  know  that  I  should  discuss  that  mat- 
ter as  it  may  involve  confidential  information  at 
this  point.  The  court  can  determine. 

The  Court:     Did  it  relate  to  the  Sigurdson  case? 

The  Witness:     Yes. 

Q.  (By  Miss  Martin):  Let  me  ask  you  this 
question :  Referring  to  the  second  belt  in  this  group 
of  three,  is  there  any  handwriting  on  the  card  which 
is  attached  to  that  belt  which  is  yours?  Does  the 
card  pull  out? 

You  can  pull  it  out  if  you  want  to  look  at  it. 

A.     There  doesn't  appear  to  be  a  slip  on  it. 

The  Court:  Keep  your  voice  up.  I  can't  hear 
you.  [77] 

The  Witness:  There  doesn't  appear  to  be  a  slip 
on  either  of  the  other  two  belts. 

Q.  (By  Miss  Martin)  :  Is  there  anything  on  the 
otlier  two  belts  which  refresh  your  recollection  as 
to  whether  you  ever  saw  them  before? 
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A.     No.  Without  a  playback  of  the  belt  itself,  I 

could  not  so  state. 

Miss  Martin:     That's  all. 

Redirect  Examination 
By  Mr.  Tobin: 

Q.  And  you  know  nothing  about  the  two  top 
belts,  is  that  right,  Mr.  Chandler  ? 

A.     I  cannot  at  this  time  say  what  they  contain. 

Q.     You  can't  identify  these?  A.     No. 

Q.  That  is  what  I  mean.  And  then  the  statement 
is  appended  to  the  third  belt  in  order,  and  that  con- 
tains the  statement  which  you  read  to  the  court;  is 
that  right?  A.     That's  correct. 

Q.     I  l^elieve  you  said  your  initials 

A.  Yes.  Do  you  see  that  right  there  (indicat- 
ing) ?  "OKC"? 

Q.     Is  that  what  that  is? 

A.  That  is  what  it  is  intended  to  be.  And  the 
date,  [78]  and  the  number — this  would  be  roll  No.  1. 

Q.     A^Hiat  do  you  mean  by  that? 

A.  This  is  the  number  of  the  roll.  In  the  event 
that  there  would  be  more  than  one  roll,  you  would 
number  the  rolls  consecutively. 

Q.     In  consecutive  order?  A.     Yes. 

Q.  And  there  doesn't  appear  to  be  any  roll  num- 
ber or  any  other  marking  to  identify  these  other 
documents  ? 

A.  There  is  nothing  there  that  I  saw  that  would 
assist  me. 
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Q.     But  this  Jack  Touren  deal  you  recall,  and 

those  are  your  initials?  A.     That's  right. 

Mr.  Tobin:     That  is  all. 
Miss   Martin:     I    have    one  additional    question, 

your  Honor. 

Recross-Examination 
By  Miss  Martin: 

Q.  Did  you  at  any  time  in  the  Sigurdson  in- 
vestigation take  on  a  Dictaphone  belt  the  statement 
of  a  witness  Kerr,  K-e-r-r?  A.     I  did. 

Miss  Martin:     That's  all. 

The  Court:     We  will  recess  until  2:00  jj.m.  [79] 

Miss  Martin :  Your  Honor,  may  Mr.  Kearney  be 
excused  ? 

The  Court :  Yes,  he  may  be.  All  of  these  witnesses 
may  be  excused.  I  am  referring  to  the  witnesses 
who  have  already  testified. 

Miss  Martin:     That's  right,  your  Honor. 

(Whereupon,  at  12:05  o'clock  p.m.  a  recess 
was  taken  to  2:00  o'clock  p.m.)  [80] 

Tuesday,  May  14,  1957,  2:00  P.M. 

The  Court :    You  may  proceed. 
Mr.  Tobin:     Mr.  Halx-U,  please. 
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PHILLIP  F.  HABELL 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
herein,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:  Be  seated  and  give  us  your  full 
name,  please. 

The  Witness:     Phillip  F.  Habell,  H-a-b-e-1-1. 

Direct  Examination 
By  Mr.  Tobin : 

Q.  Mr.  Habell,  you  are  an  Immigration  officer 
and  were  so  on  November  2,  1950? 

A.     Yes,  sir. 

Q.  You  were  the  officer  in  charge  of  the  investi- 
gation and  took  a  statement  from  Miss  Sigurdson 
at  a  preliminary  hearing  on  November  2,  1950? 

A.     Yes,  sir. 

Q.     How  many  belts  did  you  use  at  that  time? 

A.     Five. 

Q.     Five?  [81]  A.     Yes,  sir. 

Q.  Did  you  ever  testify  before  the  Hearing  Offi- 
cer Kearney  that  you  didn't  know  how  many  belts 
were  used  ? 

A.     I  don't  recall  at  this  time. 

Q.     All  right. 

Now,  Mr.  Habell,  how  many  transcripts  were 
made  of  that  proceedings  ? 

Miss  Martin:  I  object  to  that,  your  Honor,  on 
the  ground  it  is  immaterial.  The  transcript,  which 
is  contained  in  Exhibit  A,  the  certified  Immigration 
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file  in  evidence  in  this  case  is  conceded  to  be  a  cor- 
rect transcript. 

The  Court:     Sustained. 

Mr.  Tobin:  May  I  have  the  transcript,  I  believe 
it  is  Plaintiff's  1  for  identification,  the  transcript 
furnished  this  morning? 

Q.  (By  Mr.  Tobin):  I  show  you  Plaintiff's  1 
for  identification,  Mr.  Habell,  and  ask  you  to  take  a 
look  at  it  and  see  if  that  means  anything  to  you. 
Can  you  please  tell  us,  Mr.  Habell,  whether  Plain- 
tiff's 1  for  identification  is  a  transcript  that  you 
joresented  to  Miss  Sigurdson  subsequent  to  the  hear- 
ing on  November  2nd'? 

A.  I  am  unable  to  state  at  this  time  whether  or 
not  this  is  a  copy  of  the  transcript  that  I  presented 
to  her. 

Q.  Are  you  able  to  state  that  the  copy  of  the 
transcript  that  is  in  Exhibit  7  of  the  administrative 
hearing  was  [82]  ever  presented  to  Miss  Sigurdson 
by  you? 

Miss  Martin:  I  object  to  that,  your  Honor. 
There  isn't  any  transcript  in  any  Exhibit  7.  There 
isn't  any  Exhibit  7  that  I  know  of. 

Mr.  Tobin:  Exhibit  7  in  Exhibit  2  of  the  hear- 
ing. Exhibit  7  is  the  transcript  that  is  part  of  the 
official  record.  It  is  marked  as  Exhibit  7  in  the 
administratiA-e  record. 

Miss  Martiu:  Do  you  mean  Exhibit  A  in  evi- 
dence ? 

Mr.  Tobin:  Tn  Exhibit  A,  that's  right.  Exhibit 
7  of  Exhibit  A. 
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Miss  Martin:  I  believe  Exhibit  7,  your  Honor, 
is  the  envelope  containing  the  belts. 

Mr.  Tobin:  The  belts  were  just  attached  to  the 
exhibit. 

Miss  Martin:  The  notation  Exhibit  7  is  on  an 
envelope.  It  isn't  on  any  statement  that  I  know  of. 

Mr.  Tobin:  Well,  it  doesn't  matter.  I  think  the 
record  will  substantiate  me  on  that,  your  Honor. 

Miss  Martin:  All  I  want  to  do  is  object  to  the 
question  until  it  is  understandable. 

The  Court:  What  is  the  purpose  of  this?  Are 
you  trying  to  impeach  that  record? 

Mr.  Tobin:  Yes,  your  Honor,  I  am  trying  to 
show  that  the  record  is  not  complete,  and  I  am  try- 
ing to  find  out  from  this  witness  whether  the  trans- 
cript in  the  administrative  record  was  ever  pre- 
sented to  her,  to  the  plaintiff,  for  her  signature,  [83] 
and  whether  that  is  the  same  transcript  that  was 
presented  to  her  on  November  8th  or  10th,  as  well 
as  on  the  14th.  That  is  what  I  am  trjdng  to  bring 
out. 

Miss  Martin:  On  the  question  of  whether  she 
ever  signed  it  or  not,  the  record  speaks  for  itself. 

The  Court:  In  addition  to  that,  whether  the 
record  speaks  for  itself,  don't  you  see  you  are  now 
going  into  this  record,  which  was  a  part  of  the  pre- 
vious proceeding?  In  the  first  place,  the  record 
which  is  Exhibit  1  here — is  that  Exhibit  1? 

The  Clerk:     Exhibit  A. 

The  Court:  The  record  which  is  Exhibit  A  is 
the  record  which  was  before  the  hearing  officer  and 
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the  Board  of  Immigration  Appeals  at  the  time  of 
the  proceeding  before  the  Immigration  Service,  and 
it  is  the  record  that  was  before  the  court  at  the  time 
of  the  judicial  review,  and  it  is  the  record  that  was 
before  the  Court  of  Appeals  at  the  time  of  the  ap- 
peal from  the  judgment  on  the  judicial  review. 

Mr.  Tobin:  That's  right,  your  Honor,  but  what 
I  am  trying  to  show  at  this  proceeding,  if  the  court 
please,  is  that  there  were  other  transcripts,  and 
when  the  court  reviews  the  transcript  of  the  admin- 
istrative hearing  the  court  will  notice  that  the  hear- 
ing officer  said  at  one  time,  ''What  difference  does 
it  make  whether  there  were  other  transcripts  if  the 
transcript  that  we  now  have  is  accurate?"  [84] 

The  point  that  I  have  been  trjdng  to  convey  all 
these  years,  your  Honor,  and  I  have  been  unsuccess- 
ful so  far,  is  that  there  were  eight  belts  presented, 
when  only  five  were  required  to  make  the  transcript. 
When  there  is  testimony  in  the  administrative  rec- 
ord that  that  is  not  the  same  transcript  that  was 
presented  to  the  alien  and  her  counsel  on  two  dif- 
ferent occasions,  then  there  is  room  for  investiga- 
tion, that  is  the  thing  that  I  am  trying  to  convey, 
your  Honor.  I  am  trying  to  bring  it  out. 

Miss  Martin:  I  will  object  on  the  ground  that 
it  is  immaterial  on  that  point,  your  Honor,  because 
I  don't  find 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Tobin)  :  Mr.  Habell,  can  you  tell 
us  what  Exhibit  1  is?  I  beg  your  pardon.  Exhibit  1 
for  identification,  what  that  is? 
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A.  It  appears  to  me  to  be  a  recording,  or  I 
should  say  the  typewritten  record  of  the  statement 
made  to  me  by  Miss  Sigurdson,  with  my  corrections 
placed  thereon  in  order  to  make  the  stenographic 
typewritten  form  correspond  to  what  was  actually 
said. 

Q.  Is  this  transcript  exactly  like  the  transcript 
that  was  introduced  in  the  administrative  hearing? 

Miss  Martin:  I  object  to  that  on  the  ground  it 
is  immaterial,  incompetent,  and  not  within  the 
knowledge  of  this  witness.  [85] 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Tobin)  :  Was  this  transcript.  Ex- 
hibit 1  for  identification,  made  from  the  belts  that 
were  used  on  November  2nd,  Mr.  Habell? 

A.    Yes. 

Mr.  Tobin:  At  this  time  we  offer  into  evidence 
a  copy  of  the  transcript  with  the  interlineations, 
corrections,  by  the  witness,  as  a  plaintiff's  exhibit. 

Miss  Martin:  I  object  to  it  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial.  The  tran- 
script of  the  plaintiff's  statement,  which  is  in  the 
administrative  file,  is  the  part  of  the  record  that  is 
contained  in  Exhibit  A  here,  and  this  is  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  I  show  you  here — this  has 
already  been  admitted.  I  am  sorry. 

Miss  Martin:  I  think  you  are  in  error,  counsel. 
I  think  it  is  marked  Exhibit  2  for  identification. 

The  Clerk:     It  is  marked  for  identification. 

Mr.  Tobin:     I  am  sorry. 
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Q.  I  show  you  here  a  nine-page  document.  Will 
you  please  take  a  look  at  it,  Mr.  Habell? 

A.  I  have  taken  a  look.  Do  you  want  me  to  read 
it  all? 

Q.  Do  you  recall  what  it  was?  Now,  you  don't 
have  to  read  it.  Do  you  remember  having  received 
that  or  seen  that  before?  [86] 

A.  This  one,  particularly,  I  don't  know.  I  recall 
that  something  similar  to  this  was  presented  to  me 
by  you. 

Q.  Did  it  bear  the  verified  signature  of  Halldora 
Kristin  Sigurdson,  the  one  that  was  presented  to 
you? 

Miss  Martin :  I  object  on  the  ground  it  is  im- 
material. 

The  Court:     Sustained. 

Mr.  Tobin :  At  this  time  I  offer  Exhibit  No.  2  for 
identification  into  evidence  as  Plaintiff's  Exhibit  2, 
and  may  I  point  out  to  the  court  that  this  is  the 
document  that  was  brought  by  the  District  Director 
this  morning,  and  when  the  court  has  an  opportunity 
to  read  the  transcript  of  the  administrative  hearing 
it  will  see  that  this  was  adopted  as  part  and  parcel 
of  the  argument  of  counsel  in  a  motion  to  dismiss 
the  entire  proceedings,  and  it  was  never  made  a  part 
of  the  record,  and  this  is  one  of  the  documents  that 
plaintiff  has  objected  to,  and  it  was  not  part  of  the 
habeas  corpus  proceeding  and  we  would  like  to  have 
it  part  of  this? 

Miss  Martin :  I  would  object  on  the  ground  that 
this  is  immaterial  because  this  is  not  a  part  of  the 
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hearing  record,  unless  counsel  can  show  me  some- 
where in  Exhibit  A,  the  administrative  file,  that 
there  is  some  reference  to  this  document,  so  that 
it  should  be  made  a  part  of  the  record.  It  never  was 
attached  as  an  exhibit,  and  there  is  no  reference  to 
it  that  I  know  of.  [87] 

The  Court :    The  objection  is  sustained. 

I  don't  know  whether  counsel  doesn't  understand 
my  rulings,  or  whether  he  just  deliberately  keeps 
going  over  the  same  thing. 

As  I  have  stated  before,  even  if  there  hadn't  been 
a  judicial  review  before,  if  there  had  been  no  habeas 
corpus  proceeding  at  which  time  you  have  a  judicial 
review,  if  there  had  been  no  appeal,  if  we  had  noth- 
ing before  us  except  the  question  of  a  judicial  review 
— in  other  words,  if  this  court  were  judicially  re- 
viewing the  procedure — even  then  this  would  not  be 
properly  before  this  court,  because  it  wasn't  before 
the  hearing  officer,  and  it  is  not  a  pari  of  the  record 
that  was  being  reviewed.  M 

Now,  of  course,  if  it  were  a  matter  of  something 
that  had  been  offered  and  improperly  rejected,  then, 
of  course,  that  would  be  considered  by  this  court, 
but  that  would  be  shown  in  the  record.  In  other 
words,  if  you  offered  it  in  evidence  in  the  adminis- 
trative hearing,  and  it  was  rejected,  then  this  court 
might  consider  it.  However,  even  assuming  that 
that  situation  existed,  that  it  had  been  offered  in 
evidence,  and  that  the  hearing  officer  rejected  it, 
still  insofar  as  this  proceeding  here  today  is  con- 
cerned, this  court  couldn't  consider  it  because,  of 
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course,  it  would  merely  mean  that  you  were  rehash- 
ing the  prior  judicial  review,  and  that  is  something 
that  I  indicated  before  cannot  be  done.  [88] 

Mr.  Tobin:  I  appreciate  the  court  granting  me 
the  privilege  of  presenting  evidence  for  the  record, 
I  appreciate  that,  and  I  understand  the  court's  per- 
mission, but  I  would  like,  if  I  may,  to  call  tlie  at- 
tention of  the  court  to  151.3,  subdivision  (a)  of  8 
C.F.R.,  which  says  that  testimony  and  exhibits  to- 
gether with  all  written  motions  and  other  papers 
and  requests  filed  in  the  proceedings  shall  constitute 
the  record  in  this  case. 

Now,  if  the  court  please,  I  objected  before  the 
Board  of  Immigration  Appeals  because  this  docu- 
ment, amongst  others,  was  missing.  I  contended  that 
this  section  of  the  C.F.R.  says  it  should  have  been 
there.  It  wasn't. 

The  Court:  Mr.  Tobin,  I  don't  want  to  argue 
with  you.  You  just  proceed  and  I  will  rule  because 
you  just  cannot  understand  me. 

I  tried  my  best  to  make  it  as  clear  as  possible, 
but  you  just  cannot  understand  me. 

The  thing  is  so  clear.  If  in  my  personal  opinion 
as  I  sit  here  now  I  thought  the  hearing  officer  was 
wrong,  and  the  Board  of  Immigration  Appeals  was 
wrong,  I  am  bound  by  the  previous  hearing,  the 
judicial  review  that  has  already  been  had,  and  the 
decision  of  the  Court  of  Appeals.  I  realize  that  you 
have  asked  me,  you  were  very  clear  and  frank  about 
it,  that  you  have  asked  me  this  morning  that  you 
expected  me  to  reverse  the  Court  of  Appeals.  But 
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I  cannot  reverse  the  Court  of  Appeals.  [89]  That  is 
my  position,  that  I  can't  reverse  the  Court  of  Ap- 
peals. They  went  through  this  whole  thing.  I  don't 
doubt  but  what  you  have  read  their  opinion  many, 
many  times. 

Mr.  Tobin:     I  have  it  right  now. 

The  Court:  The  judge  even  went  through  and 
referred  to  all  of  this  evidentiary  matter,  and  this 
clicking  that  you  wanted  to  put  the  man  on  the 
stand  for.  He  went  into  all  of  that.  And  I  just  take 
the  position  that  I  may  not  reverse  the  court. 

You  cannot  change  that  record.  That  is  why  I 
have  been  permitting  you  here  to  mark  these  for 
identification.  Rather  than  sit  here  and  argue  and 
fight  with  me,  if  I  am  w^rong  you  will  have  them 
marked  for  identification  and  they  may  be  before 
the  Court  of  Appeals,  and  at  that  time  you  can 
point  out  to  the  Court  of  Appeals  that  you  tried  to 
supplement  a  record  which  was  before  the  Board 
of  Immigration  Appeals,  and  you  tried  to  supple- 
ment a  record  that  was  before  the  court  before  on 
a  judicial  review,  and  you  tried  to  supplement  a 
record  that  was  before  the  Court  of  Appeals,  and 
that  I  would  not  permit  you  to  supplement  the  rec- 
ord, you  merely  had  them  marked  for  identification. 

Mr.  Tobin :     Cross-examine. 

Miss  Martin:     No  questions. 

The  Court :    You  may  step  down. 

Mr.  Tobin:  Miss  Sigurdson,  would  you  please 
take  the  [90]  stand? 
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called  as  a  witness  herein  by  and  on  her  own  behalf, 
having  been  first  duly  sworn,   was  examined   and 
testified  as  follows: 

The  Clerk :  Be  seated  and  give  us  your  full  name, 
please  ? 

The  Witness:  Halldora,  H-a-1-l-d-o-r-a,  Kristin, 
K-r-i-s-t-i-n,  Sigurdson,  S-i-g-u-r-d-s-o-n. 

Direct  Examination 
By  Mr.  Tobin : 

Q,  Miss  Sigurdson,  you  are  the  plaintiff  and  the 
alien  in  this  matter?  A.     Yes. 

Q.  You  were  present  at  the  preliminary  hearing 
on  November  2,  1950,  in  Room  227  of  the  Immigra- 
tion Service  office?  A.     I  was. 

Q.  Was  this  statement  recorded  on  a  Dictaphone 
belt?  A.     It  was. 

Q.  Do  you  know  how  many  Dictaphone  belts 
there  were? 

A.  No ;  I  do  not  know  the  specific  number,  but  I 
do  know  there  were  many  belts. 

Q.  You  heard  the  statement  that  there  were  five 
belts;  [91]  can  you  tell  the  court  whether  in  your 
opinion  that  is  accurate,  whether  there  was  five 
belts  or  whether  there  was  more  than  five  belts 
used? 

Miss  Martin :  I  object  to  that  question  as  incom- 
petent and  irrelevant,  and  her  opinion  is  immate- 
rial. 
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The  Court:  Sustained.  You  know  better  than 
that. 

Q.  (By  Mr.  Tobin)  :  Miss  Sigurdson,  approxi- 
mately how  many  belts  were  used  ? 

Miss  Martin:  I  object  to  that  on  the  ground  it 
has  been  asked  and  answered;  and  also  it  is  imma- 
terial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  Miss  Sigurdson,  did  you 
have  control  of  that  machine  that  morning? 

Miss  Martin:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Tobin:    It  is  preliminary  to  the  next  thing. 

Q.  Would  you  tell  the  court,  how  many  times  you 
saw  Mr.  Habell  or  Mr.  Chandler  change  the  belts  ? 

A.  It  could  have  been  a  dozen  times;  it  could 
have  been  more. 

Q.     I  beg  your  pardon? 

A.  It  could  have  been  a  dozen  times;  it  could 
have  been  more. 

Q.  It  could  have  been  a  dozen  times  or  it  could 
have  [92]  been  more. 

I  ask  the  court's  indulgence  on  this. 

How  many  transcripts  were  presented  to  you  for 
inspection  as  so-called  transcripts  of  the  Dictaphone 
belts  of  that  hearing  % 

Miss  Martin:  I  object  on  the  ground  it  is  imma- 
terial. 

The  Court:     All  right. 

Q.     (By  Mr.  Tobin)  :    Now,  Miss  Sigurdson,  you 
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were  present  at  the  hearing  before  Hearing  Officer 
Kearney,  and  did  you  see  anybody  count  any  Dicta- 
phone belts  in  open  sight  at  that  hearing? 

A.    Yes. 

Miss  Martin:    I  object.  It  is  immaterial. 

The  Court :     Sustained. 

Q.  (By  Mr.  Tobin) :  How  many  belts  were 
counted  ? 

Miss  Martin :     I  object 

The  Witness:     Eight. 

Miss  Martin:  Will  the  witness  please  refrain 
from  answering  until  I  have  had  a  chance  to  object 
to  the  question? 

I  object  on  the  ground  it  is  immaterial. 

The  Court :     Sustained. 

I  suggest  that  you  make  a  motion  to  strike  the 
testimony. 

Miss  Martin :  I  move  to  strike  the  answers  to  the 
last  two  questions  for  the  purpose  of  making  the 
objection  to  the  [93]  questions  on  the  ground  that 
they  are  immaterial. 

The  Court:     Granted. 

Q.  (By  Mr.  Tobin) :  Miss  Sigurdson,  did  you 
see  anybody  hand  the  Dictaphone  belts  to  Hearing 
Officer  Kearney? 

Miss  Martin:  I  object  on  the  same  grounds;  im- 
material. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  Do  you  know  or  can  you 
tell  us  whether  any  belts— first  I  will  ask  you  this: 
Did  you  see  those  belts  removed  from  an  envelope? 
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Miss  Martin:     Objected  to  as  immaterial. 

The  Court:     Objection  sustained. 

Do  you  have  any  offer  of  proof  ? 

Does  she  have  the  belts'? 

Mr.  Tobin:     No. 

Q.  Do  you  have  any  of  those  belts,  Miss  Sigurd- 
son? A.     No;  I  do  not. 

Q.     Did  you  ever  have  any  1 

A.     No ;  I  did  not. 

Q.  Did  you  ever  even  as  much  as  touch  them,  to 
the  best  of  your  knowledge? 

A.     No ;  I  never  did. 

Mr.  Tobin:  At  this  time  I  make  the  offer  of 
proof,  your  Honor,  that  the  witness  would  testify 
that  she  saw  Examining  Officer  Nolan  take  all  of 
the  belts  that  were  in  the  envelope,  which  he  had 
previously  counted,  at  the  hearing,  to  the  [94]  num- 
ber of  eight,  and  hand  all  of  those  belts  to  Hearing 
Officer  Kearney  as  the  belts  of  the  preliminary  hear- 
ing of  November  2nd. 

Miss  Martin:  I  object  on  the  ground  it  is  imma- 
terial. 

The  Court:     Sustained. 

Mr.  Tobin:     That's  all. 

Miss  Martin :    No  questions. 

The  Court :     You  may  step  down. 

Mr.  Tobin:  Pardon  me.  May  I  ask  one  more 
question  ? 

Q.  When  those  belts  were  played  at  the  hearing, 
did  anybody  express — did  anybody  from  the  Im- 
migration  Service,  whether  it  be   Hearing  Officer 
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Kearney  or  Examiner  Nolan— as  to  the  number  of 
clicks  that  were  heard  at  that  time  ? 

Miss  Martin:     Objected  to  as  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Tobin)  :  Did  you  testify  on  the 
record  based  upon  what  you  had  been  told  at  that 
hearing  as  to  the  number  of  clicks  that  were  heard 
when  the  instrument  was  played  ? 

Miss  Martin:  Objected  to  as  immaterial,  and 
Exhibit  A  is  the  best  evidence. 

The  Court:     Sustained. 

Mr.  Tobin:     That  is  all,  your  Honor. 

The  Court :     You  may  step  down. 

Mr.  Tobin :    Plaintiff  rests,  your  Honor. 

Miss  Martin:  Your  Honor,  in  the  previous 
habeas  corpus  [95]  proceeding  there  was  an  Ex- 
hibit D,  which  we  had  some  difficulty— A  in  Exhibit 
A,  which  we  had  some  difficulty  in  locating,  and 
the  clerk  advises  me  that  the  warrant  of  deportation 
contained  in  the  Immigration  file,  which  is  now  Ex- 
hibit A  in  this  case,  was  marked  Exhibit  A  in  the 
previous  habeas  corpus  case.  I  just  want  the  record 
to  be  clear  on  that,  so  that  the  record  will  not  have 
any  doubt  but  what  we  have  here  all  of  the  exhibits 
that  were  in  the  previous  habeas  corpus  case.  We 
so  far  hadn't  spoken  about  Exhibit  A  from  the 
habeas  corpus  case,  but  that  was  the  warrant  of 
deportation,  which  was  so  marked  in  the  other  case. 
Since  it  is  already  contained  in  Exhibit  A  in  this 
ease,   T   s(^e   no   reason   to   remark   it   in   this   case. 
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The  Court :    It  is  in  evidence  now  in  this  case  ? 

Miss  Martin:  In  Exhibit  A,  so  I  see  no  reason 
to  mark  it  separately. 

The  Court:  Are  all  of  the  exhibits  that  were  in 
the  habeas  corpus  proceedings  all  in  evidence  here 
now? 

Miss  Martin:  We  have  covered  Exhibits  A,  B 
and  C. 

The  Clerk:  There  is  one  other  exhibit.  D,  your 
Honor. 

The  Court :  Is  that  the  one  that  was  just  marked 
for  identification,  that  other  brown  envelope? 

Mr.  Tobin:  No.  That  was  C  in  the  other  action, 
your  Honor.  It  is  B  here. 

Miss  Martin:  I  am  now  referring-  to  Exhibit  D 
in  the  [96]  habeas  corpus  action  15648,  which  was 
a  carbon  copy  of  a  matter  dated  June  12,  1953, 
which  appears  to  be  a  decision  of  the  Chairman  of 
the  Board  of  Immigration  Apx^eals,  and  I  ask  that 
the  clerk  mark  that  Government's  next  in  order  for 
this  action. 

The  Court:     Was  that  in  evidence? 

The  Clerk:  It  was  only  for  identification  in  the 
habeas  corpus  action. 

The  Court :  Then  it  will  just  be  marked  for  iden- 
tification here. 

Miss  Martin:  And  it  will  be  Government's  Ex- 
hibit C,  for  identification,  in  this  action. 

(The  exhibit  referred  to  was  marked  as  Gov- 
ernment's Exhibit  C  for  identification.) 

Miss  Martin:     As  far  as   I   can   nscortain,   tliat 
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brings  into  this  action  all  of  the  exhibits,  either  for 
identification  or  in  evidence,  in  the  previous  habeas 
corpus  action,  and  all  the  pleadings  and  files  from 
the  previous  habeas  corpus  matter. 

The  Clerk:  Your  Honor,  may  we  check  further 
with  reference  to  the  minutes  in  this  case,  to  make 
sure  that  that  is  the  exhibit  ?  That  is  the  only  method 
T  have  of  checking  the  record  to  find  out  wliat  Ex- 
hibit A  actually  was. 

Miss  Martin :  The  only  reference  in  the  pre^dous 
habeas  corpus  action  to  what  Exhibit  A  was,  and 
the  question  arises  because  we  had  Exhibits  B,  C 
and  D,  so  we  assume  there  must  [97]  have  been  an 
Exhibit  A,  is  contained  in  the  return  to  the  order  to 
show  cause,  in  answer  to  the  j^etition  for  a  writ  of 
habeas  corpus,  which  was  filed  June  29,  1953,  and 
on  page  2  thereof  in  i)aragraph  3  it  refers  to  the 
warrant  of  deportation  attached  to  that  document 
as  Exhibit  A,  and  as  far  as  we  can  tell  from  the 
records,  then,  that  apparently  also  became  Exhibit 
A  for  identification  and  was  given  that  numbei-. 

If  that  is  not  so,  then  there  was  nothing  marked 
as  Exhibit  A  in  the  previous  action.  Unless  you 
have  something  further,  Mr.  Clerk. 

The  Clerk:     That  is  all  I  can  find,  your  Honor. 

Miss  Martin :    The  government  rests,  your  Honor. 

The  Court:     Argument? 

Mr.  Tobin:  Would  the  court  prefer  to  have  an 
oral  argument,  or  would  it  want  the  matter  to  be 
submitted  on  briefs? 

In  view  of  the  fact  that  the  court's  position  has 
boeii   as   it  is,   and   tlie  plaintiff  takes  an   entirelv 
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different  attitude,  I  think  it  might  be  advisable,  if 
it  meets  with  the  court's  pleasure,  to  file  points  and 
authorities  on  it,  so  there  would  be  no  question  of 
misstatement  or  misunderstanding. 

I  am  prepared  to  make  some  type  of  an  argument, 
such  as  it  is. 

The  Court :    If  you  prefer  that,  it  is  all  right. 

Mr.  Tobin:  Whatever  meets  with  the  court's 
pleasure.  [98]  I  would  be  grateful 

The  Court :  The  court  will  take  it  under  submis- 
sion, and  you  may  file  a  memorandum  of  points  and 
authorities. 

You  will  have  15,  15  and  15. 

Mr.  Tobin:     Good. 

The  Court:     15,  15  and  5,  rather. 

Mr.  Tobin:     That  is  okay. 

The  Court :  15  days  for  the  plaintiff  and  15  days 
for  the  defendant,  and  then  5  days  for  the  plaintiff. 

I  will  take  it  under  submission.  [99] 


Certificate 

I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
fied, and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  specified  therein, 
and  that  said  transcript  is  a  true  and  correct  tran- 
scription of  my  stenographic  notes. 
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Dated  at  Los  Angeles,  California,  this  5tli  day 
of  November,  1957. 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporter. 

[Endorsed]  :    Filed  November  12,  1957.  [100] 
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CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  in  the 
above-entitled  case: 

A.  The  foregoing  pages  niunbered  1  to  52,  in- 
clusive, containing  the  original : 

Complaint  for  Declaratory  Judgment  and  In- 
junction. 

Order  to  Show  Cause  and  Temporary  Re- 
straining Order, 

Certified  Copy  of  Order  of  Court  of  Appeals 
for  Ninth  Circuit  re  Order  Submitting  and 
Granting  Motion  for  Restraining  Order  re  De- 
portation of  Appellant. 

Answer  to  Complaint. 

Notice  of  and  Motion  for  Order  of  Court 
Transferring  to  This  Action  the  Record,  Find- 
ings, Judgment  and  Proceedings  in  Habeas  Cor- 
pus Action  in  This  Court,  in  the  Matter  of  Hall- 
dora  Kristin  Sigurdson,  No.  15648-C,  etc. 
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Points  and  Authorities  in  Support  of  Ob- 
jections to  Motion  of  the  Defendant  Del 
Guercio,  filed  2/19/57. 

Objections  to  Points  Set  Forth  in  Motion  of 
Defendant  Del  Guercio,  filed  2/19/57. 

Minute  Order  of  Court,  3/25/57. 

Order  Granting  Motion  to  Transfer  to  This 
Action  the  Records  and  Entire  Proceedings  in 
the  Matter  of  Halldora  Sigui^dson,  No.  15648-C, 
etc. 

(Copy)  for  Subpoena  Duces  Tecum,  Directed 
to  Albert  Del  Guercio. 

Minute  Order  of  Court,  5/14/57. 

Memorandum  of  Decision. 

Judgment. 

Notice  of  Appeal. 

Designation  of  Contents  of  Record  on  Ap- 
peal. 

Statement  of  Points  on  Appeal. 

Defendant's  Counter  Designation  of  Con- 
tents of  Record  on  Appeal. 

Order  Extending  Time  to  File  and  Docket 
Record  on  Appeal. 

B.  The  foregoing  pages,  numbered  1  to  119,  in- 
clusive, containing  the  original  documents  filed  in 
Case  No.  15648-C,  in  the  Matter  of  Halldora  Kristin 
SigTirdson,  for  Writ  of  Habeas  Corpus,  ordered 
transferred  to  and  made  part  of  Case  No.  18089- 
WM: 

Petition  for  Writ  of  Habeas  Corpus. 

Order  to  Show  Cause. 
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Notice  of  Intention  to  File  Petition  for  Writ 
of  Habeas  Corpus. 

Return  to  Order  to  Show  Cause  and  Answer 
to  Petition  for  Writ  of  Habeas  Corpus. 

Respondent's  Memorandum  of  Points  and 
Authorities. 

(Copy)  Minute  Order  of  Court,  6/30/53. 

Traverse  to  Return  to  Order  to  Show  Cause 
and  Answer  to  Petition  for  Writ  of  Habeas 
Corpus. 

Notice  of  Failure  to  Comply  With  Order 
to  Show  Cause  and  Order  Made  in  Open  Court 
and  Demand  for  Compliance  of  Same. 

Affidavit  in  Support  of  Motion  to  Withdraw 
Document  From  Exhibit  B  of  Respondent's 
Return  to  Order  to  Show  Cause  on  File  Herein. 

Order  to  Withdraw  Document  From  Exhibit 
B  of  Respondent's  Return  to  Order  to  Show 
Cause  on  File  Herein. 

Petitioner's  Points  and  Authorities  Opposing 
Respondent's  Memorandum. 

Order  for  Release  on  Bond. 

Affidavit  in  Support  of  Motion  for  Release 
on  Bond  of  Petitioner. 

(Copy)  Minute  Order  of  Court,  7/13/53. 

Subpoena  Duces  Tecum  Directed  to  District 
Director,  Immigration  and  Naturalization  at 
Los  Angeles. 

Motion  of  United  States  for  and  Order  to 
Quash  Subpoena  Duces  Tecum  Served  on  ''Dis- 
trict Director  of  16th  District  at  Los  Angeles, 
etc." 
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Affidavit  of  H.  R.  Landon  in  Support  of  Mo- 
tion to  Quash  Subpoena  Duces  Tecum. 

Subpoena  Duces  Tecum  Directed  to  Federal 
Bureau  of  Investigation. 

Motion  of  United  States  for  an  Order  to 
Quash  Subpoena  Duces  Tecum  Served  on  "Dis- 
trict Director  of  Los  Angeles,  Office  of  Federal 
Bureau  of  Investigation." 

Affidavit  of  John  F.  Malone,  Special  Agent 
in  Charge,  Federal  Bureau  of  Investigation.       | 

Points  and  Authorities  in  Support  of  Motion 
to  Quash  Subpoenas  Duces  Tecum. 

Notice  of  Motion  for  Rehearing  of  Decision 
Denying  Petition  for  Writ  of  Habeas  Corpus, 
etc. 

(Copy)  Minute  Order  of  Court,  7/14/53. 

Findings  of  Fact,  and  Conclusions  of  Law. 

(Copy)  Judgment,  Lodged  7/14/53. 

(Copy)  Minute  Order  of  Court,  7/15/53.        f 

Objections  to  Amended  Findings  of  Fact,  etc. 

Findings  of  Fact,  and  Conclusions  of  Law, 
filed  7/28/53. 

Judgment,  entered  7/28/53. 

Notice  of  Appeal,  filed  7/30/53. 

Order  Restraining  Respondents  Prom  Re^ 
moving  Petitioner  From  Jurisdiction  Pending 
Final  Adjudication  of  Her  Appeal. 

Notice  of  Motion  for  Bail  on  Appeal. 

(Copy)  Minute  Order  of  Court,  8/10/53. 

Order  Denying  Motion  for  Bail.  | 

Notice  of  Appeal  to  United  States  Court  of 
Appeals  From  Order  Denying  Bail  on  Appeal. 
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Stipulation  as  to  Designation  of  Contents  of 
Record  on  Appeal  From  Order  Denying  Re- 
lease on  Bond  on  Appeal. 

Order  Extending  Time  to  File  Record  on 
Appeal  and  Docket  the  Cause. 

(Copy)  Order  Court  of  Appeals  for  Ninth 
Circuit,  re  Admitting  Appellant  to  Bail  Pend- 
ing Appeal. 

(Copy)  Minute  Order  of  Court,  3/2/54. 

Mandate  Court  of  Appeals  for  Ninth  Circuit, 
dated  2/27/54,  re:  Reversal  of  District  Court 
Denying  Appellant's  Motion  for  Bail  Pending 
Appeal,  etc. 

Mandate  Court  of  Appeals  for  Ninth  Circuit, 
Dated  3/28/55,  re :  Affirming  Judgment  District 
Court. 

C.  Plaintiff's  Exhibits  1  and  2.  Defendant's  Ex- 
hibits A,  B  and  C. 

D.  One  volume  of  Reporter's  Official  Transcript 
of  Proceedings  had  on: 

May  14,  1957. 

E.  (Filed  in  Case  No.  15648-C)  Two  volumes  of 
Reporter's  Official  Transcript  of  Proceedings 
had  on: 

June  30, 1953;  July  13,  14,  15  and  August  10, 
1953. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $3.20,  has  been  paid 
by  the  appellant. 
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Witness  my  hand  and  the  seal  of  said  District 
Court  on  this  14th  day  of  November,  1957. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 


[Endorsed] :  No.  15790.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Halldora  Kristin 
Sigurdson,  Appellant,  vs.  Albert  Del  Guercio,  etc., 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  November  15,  1957. 

Docketed :  November  18,  1957. 

/s/  PAUL  P.  O'BRIEN,  | 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15790 

HALLDORA  KRISTIN  SIGURDSON, 

Appellant, 

vs. 

ALBERT  DEL  GUERCIO, 

Appellee. 

STIPULATION  THAT  EXHIBITS  MAY  BE 
CONSIDERED  IN  THEIR  ORIGINAL 
FORM 

It  is  hereby  stipulated  by  and  between  the  above- 
named  parties,  through  their  respective  counsel  of 
record,  that  the  exhibits  may  be  considered  in  their 
original  form  without  the  necessity  of  reproducing 
them  in  the  printed  record. 

Dated  at  Los  Angeles  this  20th  day  of  November, 
1957. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Appellant. 

LAUGHLIN  WATERS, 
U.  S.  Attorney; 

/s/  ARLINE  MARTIN,  i 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 

[Endorsed] :    Filed  November  22,  1957. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPLICATION  FOR  ORDER  THAT  CLERK'S 
TRANSCRIPT  IN  APPEAL  No.  13974  BE 
CONSIDERED  IN  ITS  ORIGINAL  FORM 
AS  PART  OF  THE  RECORD  ON  THIS 
APPEAL ;  AND  ORDER  THEREON 

The  District  Court  number  of  the  present  appeal 
was  No.  18089-WB.  A  prior  action  for  habeas  corpus 
was  numbered  15648-C  and  became  on  appeal  No. 
13974.  In  that  latter  appeal  there  was  a  one-volume 
Clerk's  Transcript  in  typewritten  form. 

At  the  trial  of  the  present  case  in  the  District 
Court,  the  file  and  pleadings  in  the  District  Court 
Action  No.  15648-C  were  made  a  part  of  the  file 
and  proceedings  in  Action  No.  18089-WB,  and, 
therefore,  are  properly  a  part  of  the  Clerk's  Tran- 
script on  Appeal. 

There  is  only  one  typewritten  copy  of  the  one- 
volume  Clerk's  Transcript  in  Appeal  13974  avail- 
able. However,  it  would  cost  the  Government  Ap- 
proximately $400.00  to  have  this  reprinted  on  the 
present  appeal.  While  it  is  a  necessary  part  of  the 
record  on  appeal,  it  appears  that  the  present  one 
copy  of  the  one-voliune  Clerk's  Transcript  in  Ap- 
peal 13974  contains  all  that  is  necessary,  and  if  con- 
sidered by  this  Court  in  its  original  form  would 
result  in  a  saving  to  the  Government  of  $400.00. 

Appellee  therefore  moves  this  Court  for  its  order 
that  the  one  copy  of  the  one-volume  Clerk's  Tran- 
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script  in  Appeal  13974  be  considered  in  its  original 
form  as  a  part  of  the  Transcript  of  Record  in  the 
present  appeal  for  the  reasons  above  indicated. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division ; 

ARLINE  MARTIN, 

Assistant  U.  S.  Attorney; 

/s/  ARLINE  MARTIN, 

Attorneys  for  Appellee. 

ORDER 

Good  cause  appearing  therefor,  It  Is  Hereby 
Ordered  that  the  one  typewritten  copy  of  the  Clerk's 
Transcript  in  Appeal  13974  be  marked  as  a  part  of 
the  Transcript  of  Record  in  the  present  action  and 
be  considered  by  this  Court  in  its  original  form. 

Dated:  January  16th,  1958. 

/s/  STANLEY  W.  DAWES, 

Judge,  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

[Endorsed] :    Piled  January  17,  1958.  ] 
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No.  15,792 


IN"  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


FOEREST  SiLVA  TuCKER, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  Title  18  United  States 
Code,  Section  3231,  and  Title  38  United  States  Code, 
Sections  1291  and  1294,  and  it  would  appear  that  Title 
28  United  States  Code,  Section  2255,  and  Rule  35  of 
the  Federal  Rules  of  Criminal  Procedure  may  be  in- 
volved. 


STATEMENT  OF  THE  CASE. 
Appellant,  upon  an  indictment  which  charged  one 
count,  was  tried  by  jury  for  violation  of  2113(a)  and 
2113(d)  of  Title  18  United  States  Code.  The  judg- 
ment of  conviction  was  entered  on  May  22,  1953  and 
sentenced  the  defendant  to  a  term  of  25  years.    Ap- 


peal  was  taken  from  the  judgment  of  conviction  to 
this  Court.  The  Court  of  Appeals  in  the  case  of 
Tucke}^  V.  United  States,  214  F.  2d  713  affirmed  judg- 
ment of  conviction. 

On  September  4,  1957  appellant  petitioned  the 
Court  to  vacate  his  sentence.  (R.  6.)  Attorney  Joseph 
Murray  was  appointed  by  the  Court  to  represent  ap- 
pellant in  this  proceeding.  (R.  25.)  On  September  25, 
1957  the  Court,  after  hearing  argument  by  appellant's 
counsel  and  the  attorney  for  the  United  States,  denied 
the  petition.  (R.  29.)  Thereafter,  on  October  1,  1957 
the  Court  entered  a  formal  order  denying  relief  under 
Section  2255  of  Title  28  United  States  Code.  Appeal 
was  then  made  to  this  Court. 


THE  OPINION  BELOW. 

''This  case  came  on  regularly  for  hearing  on 
the  Government's  objections  to  hold  a  hearing 
pursuant  to  Section  2255  and  on  the  motion  of 
petitioner,  Forrest  Tucker,  to  appear  personally 
at  the  hearing. 

"The  court  heard  argiunent  of  counsel,  from 
the  government,  and  from  petitioner  who  was 
represented  by  Mr.  Joseph  Murray  who  was  ap- 
pointed as  his  attorney  by  this  court  without  any 
objections  on  the  part  of  petitioner. 

"The  court  being  fully  advised: 

"It  Is  Ordered  that  petitioner's  motion  to  ap- 
pear personally  to  argue  his  case  is  denied,  and 
since  the  motion  and  the  files  and  records  of  the 
case    conclusively    show    that    the    prisoner    is 


entitled  to  no  relief,  the  motion  to  revoke  sen- 
tence under  Section  2255  of  Title  28  United 
States  Code,  is  denied. 

*' Dated:  October  1,  1957. 

'Vs/  George  B.  Harris 
United  States  District  Judge*' 


ARGUMENT. 

Appellant  argues  that  his  conviction  for  aggravated 
bank  robbery  was  not  justified  by  the  evidence.  It 
should  be  pointed  out  that  Section  2255  involves  the 
collateral  attack  of  a  judgment.  The  proper  place  to 
urge  the  question  of  sufficiency  of  the  evidence  is  on 
appeal  from  a  judgment  of  conviction.  In  the  instant 
case  appellant  appealed  from  his  conviction  and  the 
judgment  below  was  sustained  by  the  Court  of  Ap- 
peals. The  insufficiency  of  the  evidence  cannot  be 
considered  by  the  Court  in  this  proceeding. 

Appellant's  main  argument  is  directed  to  the  propo- 
sition that  a  25  year  sentence  in  his  case  was  im- 
proper.   This  Court  may  not  consider  the  length  of  a 
sentence  which  is  within  the  limits  allowed  by  statute. 
Flores  v.  United  States,  (9th  Cir.)  238  F.  2d 

758; 
Brown  v.  United  States,  (9th  Cir.)  222  F.  2d 
293. 
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CONCLUSION. 

A  reading  of  the  transcript  clearly  reveals  that  the 
Court  was  under  no  misapprehension  as  to  the  defend- 
ant's prior  record.  Aggravated  bank  robbery,  Section 
2213(d)  of  Title  18  United  States  Code  provides  for  a 
maximum  sentence  of  25  years  or  $10,000  fine.  Appel- 
lant's sentence,  therefore,  was  within  the  maximum 
provided  by  law.  The  sentence  is,  therefore,  beyond 
the  control  of  this  Court. 

Dated,  San  Francisco,  California, 
January  24,  1958. 

Lloyd  H.  Burke, 

United  States  Attorney, 

RicHAED  H.  Foster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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Appeal  from  the  United  States  District  Court 
for  the  District  of  I( 
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Appeal  from  the  United  States  District  Court 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division 

Civil  Action,  File  No.  3253 

GLADYS  E.  LINCOLN  GRAMM, 

Plaintiff, 

vs. 

ELIZABETH  LINCOLN,  Executrix  of  the  Last 
Will  and  Testament  of  Henry  Lincoln,  Deceased, 

Defendant. 

COMPLAINT 

Plaintiff  complains  of  the  defendant  and  for  her 
cause  of  action  alleges : 

I. 

That  plaintiff  is  a  citizen  of  the  State  of  California, 
and  defendant  is  a  citizen  of  the  State  of  Idaho,  and 
that  the  matter  in  controversy  exceeds  the  sum  of 
Three  Thousand  ($3,000.00)  Dollars,  exclusive  of  in- 
terests and  costs. 

II. 

That  Henry  Lincoln  died  testate  at  Boise,  County 

[  of  Ada,  State  of  Idaho,  on  the  27th  day  of  August, 

I  1955,  being  at  the  time  of  his  death,  a  resident  of  said 

county  and  state,  leaving  estate  therein  consisting  en- 

\  tirely  of  personalty;  That,  thereafter,  such  proceed- 

'  ings  were  had  in  the  Probate  Court  of  Ada  County, 

State  of  Idaho,  on  the  23rd  day  of  September,  1955, 

j  th;'t  the  last  will  ;i7k1  testament  of  the  said  decedent 
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was  admitted  to  probate  and  Elizabeth  Lincobi  was 
duly  appointed  as  executrix  thereof;  that  she  duly 
qualified  as  such  executrix  and  letters  testamentary 
were  issued  to  her ;  and  that  she  ever  since  has  been 
and  now  is  the  dul}^  qualified  and  acting  executrix  of 
the  said  last  will  and  testament. 

III. 

That  the  said  Henry  Lincoln,  in  his  lifetime,  be- 
came indebted  to  plaintiff,  said  indebtedness  arising 
out  of  and  under  an  agreement  in  writing,  made  and 
entered  into  the  14th  day  of  September,  1938,  while 
the  said  Henry  Lincoln  and  plaintiff  were  husband 
and  wife,  at  Los  Angeles,  California. 

^^-  1 

That  the  said  agreement  was  fully  performed  by 
plaintiff  and  unperformed  by  the  said  decedent  who 
failed  to  pay  during  his  lifetime,  the  amounts  due 
thereunder  each  month,  or  at  all.  That  the  sum  of 
$25,500.00  thereunder  is  now  due,  owing,  payable 
and  unpaid,  a  copy  of  which  agreement  is  hereto 
annexed  as  '' Exhibit  A,"  and  made  a  part  hereof. 

V. 

That  on  or  about  the  7th  day  of  February,  1956, 
plaintiff  duly  presented  her  duly  verified  creditor's 
claim  to  the  said  executrix  before  decree  of  distribu- 
tion was  made  or  entered  in  said  estate  of  Henry 
Lincoln,  deceased,  in  the  said  Probate  Court. 

VI. 

That  on  the  9th  day  of  February,  1956,  the  said 
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defendant,  as  such  executrix,  rejected  plaintiff's  said 
claim,  and  this  action  is  commenced  within  three 
months  thereafter  as  required  by  Section  15-609 
Idaho  Code,  requiring  this  action  to  be  so  com- 
menced. 

VII. 
That  the  said  defendant,  nevertheless,  failed  to 
report  to  the  said  Probate  Court  or  to  disclose  to 
any  judge  thereof,  the  fact  of  the  presentation  of  the 
said  claim,  but  instead  misrepresented  to  the  court 
that  all  debts  of  decedent  and  of  his  said  estate  had 
been  paid  and  discharged,  and  that  no  such  credi- 
tor's claim  had  been  presented  to  executrix,  and  on 
the  17th  day  of  February,  1956,  the  said  Probate 
Court  therefore  made,  entered  and  recorded  its  de- 
cree of  final  distribution  of  the  said  estate  of  the 
said  Henry  Lincohi,  deceased,  of  the  entire  estate  to 
said  defendant  personally. 

Wherefore,  Plaintiff  jjrays : 

I  1.  That  the  defendant  be  compelled  absolutely  to 
I  perform  the  said  agreement  dated  September  14, 
1  1938; 

2.  That,  if  absolute  performance  is  not  granted, 
I  judgment  be  entered  against  the  defendant  for  the 
!  sum  of  Twenty  Five  Thousand  and  Five  Hundred 
!  ($25,500.00)  dollars. 

,     3.     For  such  other  and  further  relief  as  the  Court 
may  deem  just  and  meet  in  the  premises,  and 
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4.     For  plaintiff's  costs  necessarily  incurred  in 
this  action. 

/s/  FRANK  E.  CHALFANT,  SR., 
Attorney  for  Plaintiff. 


EXHIBIT  "A" 

Agreement 

This  Agreement,  made  and  entered  into  this  14th 
day  of  September,  1938,  by  and  between  Henry 
Lincoln,  of  Los  Angeles,  California,  hereinafter 
called  Party  of  the  First  Part,  and  Gladys  E.  Lin- 
coln, of  Los  Angeles,  California,  hereinafter  called 
Party  of  the  Second  Part : 


Witnesseth : 


Whereas,  the  parties  hereto  are  husband  and  wife 
and  unhappy  differences  have  arisen  between  them; 
and 

Whereas,  the  parties  hereto  have  sei)arated  and 
are  no  longer  living  together,  and  have  decided  upon 
a  complete  settlement  of  their  respective  property 
rights  and  the  rights  of  the  parties  to  separate  main- 
tenance, alimony,  attorney's  fees  and  costs,  and  in 
and  to  their  respective  legal  obligations  as  husband 
and  wife,  and  to  settle  and  adjust  their  respective 
property  rights  and  relations  and  all  claims  and  de- 
mands which  either  party  now  has  or  may  in  the 
future  have  upon  the  other ;  and 
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Now,  Therefore,  It  Is  Hereby  Agreed  by  and  be- 
tween the  parties  hereto  that  in  consideration  of  the 
mutual  promises  hereinafter  contained  and  the 
premises  aforesaid,  said  parties  do  hereby  covenant 
and  agree,  the  other  with  the  other  as  follows : 

One:  The  Party  of  the  First  Part,  Henry  Lin- 
coln, the  husband,  hereby  agrees  to  pay  Party  of  the 
Second  Part,  Gladys  E.  Lincoln,  his  wife,  the  sum  of 
One  Hundred  Twenty-five  Dollars  ($125.00)  per 
month  during  the  rest  of  his  natural  life,  payable  on 
the  15th  day  of  each  and  every  month  beginning  on 
the  15th  day  of  September,  1938.  Said  parties  have 
incurred  certain  obligations  which  are  now  outstand- 
ing, namely:  $217.00  still  due  on  Zephyr  car,  pay- 
able at  the  rate  of  $31.00  per  month,  which  shall  ]3e 
paid  by  the  Party  of  the  First  Part  payable  $93.00 
on  the  15th  day  of  November,  1938,  and  $31.00  each 
month  thereafter. 

Two:  It  is  further  agreed  between  the  parties 
hereto  that  the  household  furniture,  furnishings  and 
goods  at  12038  Texas  Avenue,  West  Los  Angeles,  . 
California,  shall  hereafter  be  the  property  of  Party 
of  the  Second  Part  and  the  title  thereto  is  hereby 
vested  in  the  Party  of  the  Second  Part. 

Three :  It  is  further  understood  and  agreed  that 
there  is  no  other  community  property  belonging  to 
either  of  the  parties  hereto. 

Four:  It  is  further  mutuaUy  understood  and 
agreed  that  the  said  parties  hereto  hereby  accept  the 
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considerations  moving  to  each  of  them  under  this 
agreement  as  a  full  and  complete  settlement  of  all 
property  rights,  and  each  party  agrees  to  accept  as 
a  complete  settlement  of  all  of  his  or  her  right  to  ali- 
mony, maintenance,  attorney's  fees  and  costs. 

Five:  It  is  further  mutually  understood  and 
agreed  that  each  party  hereto  does  in  consideration 
of  the  premises,  forever  release  and  absolve  the 
other  from  all  obligations  and  liabilities  from  fu- 
ture accounts  and  debts  of  the  other  and  each  of  the 
parties  hereto  does  hereby  release,  relinquish,  quit- 
claim and  surrender  to  the  other  all  and  every  right 
as  to  the  spouse  of  the  other,  in  and  to  any  and  all 
present  and  future  claims  and  demands  of  every  na- 
ture on  or  against  the  other,  or  on  or  against  the 
property  of  the  other,  and  each  of  the  said  parties 
as  the  spouse  of  the  other,  does  hereby  release,  re- 
linquish and  surrender  all  right,  claim  and  demand 
in  law,  to  any  and  all  property  which  the  other  may 
hereafter  acquire  and  all  right  to  the  same  at  the 
death  of  the  other  and  all  rights  as  the  heir  of  the 
other,  as  well  as  the  right  to  act  as  administrator  or 
administratrix  of  the  other  by  reason  of  the  relation- 
ship of  husband  and  wife,  now  existing  or  which  may 
exist  between  them  at  the  time  of  the  death  of  the 
other  party. 

Six:  It  is  further  agreed  and  understood  that 
this  agreement  shall  not  be  construed  as  affecting  the 
rights  of  either  of  the  said  parties  hereto  to  prose- 
cute and  appear  and  defend  in  any  cause  of  action 
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for  divorce  except  insofar  as  this  agreement  settles 
the  rights  of  the  respective  parties  herein. 

Seven :  It  is  further  agreed  and  understood  that 
this  agreement  may  be  entered  as  a  part  of  any  in- 
terlocutory or  final  decree  of  divorce  that  may  be 
granted  either  of  the  parties  hereto. 

Eight :  It  is  mutually  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  said  parties 
will,  and  each  of  them  will,  hereafter  keep  each  free 
and  harmless  or  indemnified  from  any  and  all  debts 
and  liabilities  hereafter  to  be  contracted,  and  the 
said  Party  of  the  Second  Part  does  hereby  covenant 
and  agree  that  she  will  incur  no  indebtedness  charge- 
able to  or  for  which  the  said  Part}^  of  the  First  Part 
shall  become  liable,  and  the  said  Party  of  the  First 
Part  does  hereby  covenant  and  agree  that  he  will 
incur  no  indebtedness  chargeable  to  or  for  which  the 
said  Party  of  the  Second  Part  shall  become  liable. 

Nine:     It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  each  of  them  will  not  do  or  suffer 
to  be  done  anything  to  hinder,  molest  or  disturb  the 
i  other ;  and  the  parties  hereto  are  on  honor  bound  not 
\  to  annoy  or  cause  any  annoyance  to  the  other  by  rea- 
son of  their  relationship  as  husband  and  wife,  and 
I  from  and  after  this  day  each  of  the  parties  hereto 
[  will  treat  the  other,  and  it  is  understood  to  be  as 
I  though  they  were  never  husband  and  wife. 

Ten:  It  is  mutually  agreed  by  and  between  the 
j  parties  hereto  that  all  property,  real,  personal  or 
I  mixed,  hei-eafter  acquired  by  the  parties,   and  all 
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earnings  which  may  be  made  or  acquired  by  the 
parties,  shall  be  his  or  her  sole  and  separate  prop- 
erty, respectively,  free  from  all  claims  of  the  other ; 
that  each  of  the  parties  hereto  shall  have  the  right  to 
dispose  of  her  or  his  property,  both  real  and  per- 
sonal, which  either  of  them  now  has  or  that  may  be 
hereafter  acquired  by  either  of  them,  as  fully  and 
effectually  as  if  the  parties  hereto  were  not  married 
and  had  never  been  married  and  that  each  of  the 
parties  hereto  does  hereby  release  and  relinquish  to 
the  other,  and  to  his  or  her  heirs,  executors,  ad- 
ministrators or  assigns,  all  claims,  demands  and  in- 
terest of  the  one  against  the  person  or  estate  of  the 
other. 

Eleven:  That  each  of  the  parties  hereto  does 
hereby  agree  that  they  will  now  or  in  the  future, 
execute  any  instrument  that  they  are  called  upon  to 
execute  as  husband  and/or  wife,  to  any  property  of 
any  kind  or  description,  so  that  the  title  of  said 
property  may  remain  in  or  be  the  property  of  the 
party  owning  or  holding  same. 

Twelve:  That  this  agreement  is  not  made  and 
shall  not  be  construed  as  an  agreement  for  or  in  aid 
of  any  divorce  and  that  it  is  to  remain  in  full  force 
and  effect  whether  the  parties  continue  with  the  re- 
lation of  husband  and  wife,  or  such  relations  may 
hereafter  be  dissolved  for  any  cause  whatever. 

It  is  further  understood  and  agreed  that  the  par- 
ties hereto  have  read  the  covenants  and  conditions 
herein  contained  and  have  been  fully  advised  by 
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counsel  representing  each  party  hereto  and  the  acts 
evidenced  by  their  signatures  hereto  are  their  own 
free  and  vokmtary  acts. 

In  Witness  Whereof,  the  parties  hereto  have  here- 
unto set  their  hands  the  day  and  year  first  above 
written. 

/s/  HENRY  LINCOLN, 

Party  of  the  First  Part. 

/s/  GLADYS  E.  LINCOLN, 

Party  of  the  Second  Part. 
Duly  verified. 

[Endorsed]  :  Filed  May  5,  1956. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

I. 

Defendant  alleges  in  answer  to  paragraph  III  of 
the  complaint  that  she  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  said  allegations. 

II. 

Answering  paragraph  IV  of  the  complaint  defend- 
ant denies  that  the  sum  of  $25,500.00  or  any  other 
sum  is  now  due,  owing,  payable,  or  unpaid  under 
said  agreement.  Defendant  alleges  in  answer  to  the 
other  allegations  of  said  paragraph  IV  that  she  is 
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without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  them. 

III. 

Defendant  denies  each  and  every  allegation,  state- 
ment, and  averment  contained  in  paragraph  V  of  the 
complaint. 

lY. 

Answering  paragraph  VII  of  the  complaint  de- 
fendant admits  that  on  the  17th  day  of  February, 
1956,  the  Probate  Court  of  Ada  County,  State  of 
Idaho,  made,  entered,  and  recorded  its  decree  of 
final  distribution  of  the  estate  of  Henry  Lincoln,  de- 
ceased, and  thereby  distributed  the  entire  residue  of 
the  estate  to  the  defendant  personally,  and  denies 
each  and  every  other  allegation,  statement,  and 
averment  contained  in  said  paragraph  VII. 

Y. 

And  defendant  further  alleges  as  a  separate  an- 
swer and  defense  that  another  proceeding  is  pending 
in  the  District  Court  of  the  Third  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of  Ada, 
wherein  the  plaintiff  herein  is  seeking  to  recover 
judgment  on  the  identical  claim  sued  upon  in  the 
above-entitled  action,  to  wit:  Plaintiff  herein,  after 
the  Probate  Court  of  Ada  County,  Idaho,  had  denied 
her  motion  to  vacate  and  set  aside  the  decree  of  final 
distribution  made  and  entered  in  the  matter  of  the 
estate  of  Henry  Lincoln,  deceased,  appeal  from  the 
said  decree  of  final  distribution  to  the  said  state  dis- 
trict court,  which  appeal  is  now  pending  therein :  that 
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the  plaintiff  herein  is  the  ai)pellant  therein,  and  the 
defendant  herein  is  the  respondent  therein,  and  the 
relief  sought  on  said  appeal  and  in  the  above-entitled 
action  is  the  same. 

VI. 
And  further  answering  the  complaint,  and  for  a 
separate  answer  thereto  defendant  alleges  that  as 
executrix  of  the  last  will  and  testament  of  Henry 
Lincoln,  deceased,  she  caused  notice  to  creditors  of 
the  deceased  to  be  duly  published  for  four  weeks  be- 
ginning September  29,  1955,  and  ending  October  20, 
1955,  as  provided  by  the  order  of  the  Probate  Court 
of  Ada  County,  State  of  Idaho,  and  by  the  statutes 
of  the  State  of  Idaho,  in  such  case  made  and  pro- 
vided; that  the  alleged  claim  of  plaintiff  was  not 
presented  to  defendant  within  four  months  after  the 
first  publication  of  said  notice,  as  required  by  said 
notice  and  the  applicable  law  of  the  State  of  Idaho, 
or  at  all;  and  plaintiff  did  not  apply  to  the  said  Pro- 
bate Court  for  an  order  extending  the  time  for  pre- 
senting her  alleged  claim  until  after  the  decree  of 
final  distribution  had  been  duly  made  and  entered 
by  the  said  Probate  Court  in  the  matter  of  said 
estate,  and  no  order  was  made  by  the  said  Probate 
Court  extending  the  time  for  presenting  said  claim; 
that  in  the  circumstances  in  this  paragraph  set  forth 
the  alleged  claim  of  plaintiff  at  the  time  she  alleges 
in  the  complaint  that  she  presented  it  to  defendant, 
to  wit,  February  7,  1956,  had  no  legal  status  as  a 
creditor's  claim  and,  imder  the  applicable  statutes  of 
Idaho  and  the  decisions  of  the  Idaho  Supreme  Court 
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expounding  and  construing  the  same,  was  and  is  a 
nullity. 

VII. 
That  on  the  17th  day  of  February,  1956,  the  said 
Probate  Court  duly  made  and  entered  its  order  and 
decree  allowing  and  settling  the  first  and  final  ac- 
count of  the  executrix  of  the  estate  of  Henry  Lin- 
coln, deceased  (who  is  the  defendant  herein),  and 
making  final  distribution  of  the  residue  of  said 
estate,  pursuant  to  the  petition  for  final  distribution 
filed  by  the  said  executrix ;  that  the  said  order  and 
decree  were  and  are  in  one  instrument ;  that  the  time 
and  place  of  hearing  said  first  and  final  account  and 
petition  for  final  distribution  were  duly  and  regu- 
larly noticed  by  the  clerk  of  said  court  as  provided 
by  law ;  that  plaintiff  did  not  appear  in  person  or  by 
attorney  in  opposition  to  the  making  and  entry  of 
said  order  and  decree,  or  at  all,  or  make  or  file  any 
objections  either  orally  or  in  writing  to  the  said  ac- 
count or  the  petition  for  final  distribution  as  pro- 
vided by  law  or  at  all;  that  thereafter  on  the  16th 
day  of  March,  1956,  the  plaintiff  moved  the  Probate 
Court  'Hhat  the  said  Decree  be  vacated  and  set  aside 
as  void  against  your  petitioner  (plaintiff  herein)  in 
the  face  of  the  failure  of  the  said  executrix  (defend- 
ant herein)  to  disclose  filing  of  the  said  Creditor's 
Claim  by  your  petitioner  (plaintiff  herein),"  Avhich 
motion,  after  arguments  of  counsel  and  due  delibera- 
tion thereon  by  the  Court,  was  by  it  denied  and  over- 
ruled on  the  11th  day  of  April,  1956. 

That  the  said  creditor's  claim  referred  to  is  the 
identical  creditor's  claim  which  is  the  subject  of  this 
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action,  and  the  parties  in  the  said  proceeding  in  the 
said  Probate  Court,  and  the  parties  to  the  above- 
entitled  action  are  identical;  that  plaintiff  in  the 
above-entitled  action  was  the  creditor  who  made  the 
motion  to  vacate  and  set  aside  said  decree  in  the  Pro- 
bate Court,  and  the  defendant  herein  was  the  execu- 
trix of  the  estate  of  Henry  Lincoln,  deceased,  in  said 
proceeding;  that  the  said  order  refusing  to  vacate 
and  set  aside  the  said  order  and  decree  is  now  final 
and  conclusive  of  plaintiff's  right  in  the  premises, 
and  stands  unreversed  and  unmodified  and  in  full 
force  and  effect,  and  the  matters  and  things  above 
set  forth,  which  were  determined,  adjudged,  and  de- 
creed in  the  order  refusing  to  vacate  and  set  aside 
the  said  decree  of  the  Probate  Court  were  and  are 
res  ad  judicata  between  the  plaintiff  and  the  defend- 
ant in  this  cause. 

VIII. 
The  sum  of  $19,000.00,  part  of  the  claim  stated  in 
the  complaint,  did  not  accrue  within  five  years  be- 
fore the  commencement  of  this  action,  and  is  there- 
fore barred  by  the  provisions  of  5-216,  Idaho  Code. 

IX. 

That  plaintiff's  cause  of  action  is  barred  by  the 
provisions  of  15-602,  Idaho  Code. 

X. 

That  plaintiff's  cause  of  action  is  barred  by  the 
provisions  of  15-604,  Idaho  Code. 

Wherefore,    defendant   demands    judgment   that 
plaintiff  take  nothing  by  this  action,  and  that  de- 
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fendant  have  her  costs  of  suit  in  this  behalf  ex- 
pended. 

/s/  KAEL  PAINE, 

Attorney  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed] :  Filed  June  2,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  now  the  defendant  herein,  and  moves  the 
court  for  an  order  under  Rule  7(a)  of  Federal  Rules 
of  Civil  Procedure  requiring  the  plaintiff  to  reply 
to  the  answer  of  defendant  to  plaintiff's  complaint 
on  file  herein  on  the  grounds  and  for  the  reasons  set 
forth  in  the  affidavit  of  Karl  Paine,  marked  Exhibit 
*'A,"  annexed  hereto,  and  made  a  part  hereof. 

This  motion  is  based  upon  the  said  affidavit  and 
the  records  and  files  in  this  action. 

/s/  KARL  PAINE, 

Residing  at  Boise,  Idaho, 
Attorney  for  Defendant. 
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EXHIBIT  "A" 

In  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Southern  Division 

GLADYS  E.  LINCOLN  GRAMM, 

Plaintiff, 

vs. 

ELIZABETH  LINCOLN,  Executrix"  of  the  Last 
Will  and  Testament  of  Henry  Lincoln,  De- 
ceased, 

Defendant. 

AFFIDAVIT 
State  of  Idaho, 
County  of  Ada — ss. 

Karl  Paine,  being  duly  sworn,  says  that  a  reply  to 
the  answer  of  defendant  to  plaintiff's  complaint  on 
file  in  the  above-entitled  action  will  do  away  with  the 
necessity  of  a  trial,  and  present  only  questions  of 
law  for  decision,  and  in  support  of  this  allegation  he 
avers : 

I. 

Plaintiff  alleges  in  her  complaint  that  she  pre- 
sented a  creditor's  claim  to  defendant  as  executrix  of 
the  last  will  and  testament  of  Henry  Lincoln,  de- 
ceased, but  she  does  not  allege  that  she  presented 
said  claim  within  the  time  limited  in  the  notice  to 
creditors  for  the  presentation  of  creditors'  claims,  or 
that  she  applied  to  the  Probate  Court  for  an  order 
extending  the  time  in  which  to  present  her  alleged 
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claim,  or  that  the  said  court  made  any  order  extend- 
ing the  time  for  presenting  her  alleged  claim. 

II. 

The  answer  of  defendant  to  plaintiff's  complaint 
denies  that  plaintiff  presented  any  claim,  and  af- 
firmatively alleges  that  at  the  time  plaintiff  lodged 
her  alleged  claim  with  the  defendant  the  time  lim- 
ited in  the  notice  for  presenting  creditors'  claims 
had  expired,  and  that  plaintiff  did  not  apply  to  the 
said  Probate  Court  for  an  order  extending  the  time 
for  presenting  her  alleged  claim,  and  that  the  said 
Probate  Court  made  no  order  extending  the  time  for 
the  presentation  of  plaintiff's  alleged  claim. 

III. 
And  the  said  answer  further  alleges  that  the  pres- 
entation of  the  alleged  creditor's  claim  after  the 
time  limited  in  the  notice  for  the  presentation  of 
claims,  in  the  absence  of  an  order  of  the  court  ex- 
tending the  time  therefor,  was  a  nullity. 

IV. 

And  defendant  further  alleges  that  pargaraphs  V, 
YI,  and  VII  of  her  said  answer  are  based  upon  the 
records  and  files  of  said  Probate  Court  in  the  matter 
of  the  estate  of  Henry  Lincoln,  deceased,  and  no 
dispute  exists  between  the  parties,  or  will  arise,  as 
to  the  truth  of  them. 

And  further  affiant  saith  not. 

/s/  KARL  PAINE. 
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Subscribed  and  sworn  to  before  me  this  20tli  day 
of  August,  1956. 

[Seal]        /s/  BETTY  W.  WRIGHT, 

Notary  Public  for  Idaho, 
Residing  at  Boise,  Idaho. 

[Endorsed] :  Filed  August  20,  1956. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  SEPTEMBER  5,  1956 

This  cause  coming  on  regularly  this  date  for  hear- 
ing on  Motion  to  Compel  plaintiff  to  reply  to  de- 
fendant's answer  to  plaintiff's  Complaint,  Frank 
Chalfant,  Sr.,  apj^eared  on  behalf  of  the  plaintiff  and 
Karl  Paine,  Esquire,  appeared  for  defendant. 

After  hearing  counsel  and  the  Court  being  ad- 
vised, the  Motion  was  granted  and  plaintiff  was  or- 
dered to  answer  affirmative  defense  of  defendant. 


[Title  of  District  Court  and  Cause.] 

REPLY  TO  AFFIRMATIVE  DEFENSE 

With  reference  to  the  alleged  affirmative  defense 
contained  in  the  answer  filed  herein,  plaintiff  replies 
in  part  as  f  oUows,  to  wit : 

I. 

That  at  all  times  herein  mentioned  plaintiff  was  a 
non-resident  of  the   State   of  Idaho   and  was   not 
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within  the  State  of  Idaho  during  the  year  1955  nor 
until  Sejjtember  25,  1956. 

II. 

That  at  the  time  alleged  in  the  said  affirmative  de- 
fense did  plaintiff  know  directly  or  indirectly  of 
any  notice  to  creditors  nor  the  date  when  the  period 
for  the  filing  of  claims  against  the  said  estate  com- 
menced or  ended,  but  plaintiff  was  misled  thereon  by 
a  proposed  settlement  as  hereinafter  alleged. 

III. 

That  on  December  29,  1955,  plaintiff  consulted 
with  a  California  attorney,  Joseph  Shane,  regarding 
the  matter  of  filing  her  creditor's  claim  in  the  estate 
of  Henry  Lincoln,  deceased ;  that  on  said  date  plain- 
tiff's  said  attorney  communicated  with  the  clerk  of 
the  Probate  Court  of  Ada  County,  State  of  Idaho, 
inquiring  about  the  pendency  of  said  estate;  that 
thereafter,  about  January  3,  1956,  plaintiff'  first 
learned  that  the  estate  of  Henry  Lincoln,  deceased, 
was  being  probated. 

IV. 

That  thereafter,  on  or  about  February  4,  1956, 
plaintiff  did  locate  her  copy  of  the  property  settle- 
ment agreement  which  is  the  subject  matter  of  this 
action,  caused  the  same  to  be  photostated  and  ap- 
pended to  her  creditor's  claim,  and  on  or  about 
February  6, 1956,  duly  presented  her  creditor's  claim 
to  the  defendant. 

V. 

That  in  connection  with  such  presentation  of  her 
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creditor's  claim,  plaintiff  caused  a  letter  to  be  writ- 
ten by  her  attorney  and  presented  with  the  said 
claim,  in  which  letter  plaintiff  stated,  among  other 
things,  the  following : 

"I  do  not  know  when  the  first  publication  of  no- 
tice to  creditors  was  made  and,  consequently,  I  am 
unable  to  determine  if  this  creditor's  claim  was  filed 
in  time.  If  for  some  reason  the  same  should  be  re- 
jected because  of  the  time  of  presentation,  please 
advise  me  thereof  at  once  so  that  an  affidavit  by  my 
client  can  be  made  and  presented  to  the  Probate 
Judge  permitting  the  filing  of  this  creditor's  claim 
by  reason  of  my  client's  non-residence  in  Idaho  and 
lack  of  knowledge  of  notice  to  creditors.  Please  ac- 
cept my  thanks  in  advance  for  your  immediate  reply 
to  the  matter  stated  herein." 

VI. 

That  thereafter,  under  date  of  February  9,  1956, 
defendant  through  her  attorney,  Karl  Paine,  wrote 
to  plaintiff's  said  attorney  and  did  acknowledge  the 
receipt  of  plaintiff's  said  creditor's  claim,  stating  as 
follows: 

' '  Reference  is  made  to  your  letter  of  February  6, 
1956,  addressed  to  Mrs.  Elizabeth  Lincoln,  Executrix 
of  the  Estate  of  Henry  Lincoln,  deceased,  enclosing 
a  creditor's  claim  against  the  said  estate.  Since  you 
mailed  the  letter  in  my  care  it  is  hardly  necessary  to 
say  that  I  am  replying  thereto  as  attorney  for  the 
estate. 
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"I  note  your  inquiry.  Disclaiming  any  intended 
discourtesy  to  you,  either  personally  or  profession- 
ally, I  am  constrained  to  say  that  I  am  in  no  position 
to  supply  the  information  you  seek,  or  to  aid  or  ap- 
pear to  aid  you  in  the  presentation  or  prosecution  of 
this  claim.  On  the  other  hand  it  is  my  present  duty 
and  earnest  purpose  to  do  all  in  my  poor  power  to 
defeat  the  claim,  which  on  its  face  is  phony.  Mrs.  Lin- 
coln has  heard  of  ' '  Connie, ' '  and  of  the  bad  time  she 
gave  Mr.  Lincoln  in  the  long  ago,  but  your  letter  is 
the  first  information  she  has  had  of  this  or  any  other 
claim  of  your  client  against  Mr.  Lincoln. 

"Do  not  misimderstand  me.  This  harsh  character- 
ization of  the  claim  is  not  meant  to  strike  at  j^ou 
over  your  client's  shoulders.  I  seek  no  personal 
quarrel  with  you.  You  may  not  know  anything  of  the 
claim's  history. 

"Lastly,  I  note  that  the  claim  is  divided  into  two 
parts,  obviously  because  it  is  thought  the  first  item 
may  be  outlawed.  In  my  opinion  it  is  outlawed.  If 
your  client  will  withdraw  it,  I  will  entertain  an  offer 
of  compromise  from  you  based  on  the  second  item. 
Lawsuits  are  costly. ' ' 

That  defendant's  said  attorney  ignored  the  in- 
quiry of  plaintiff's  attorney  dated  February  6,  1956, 
wholly  failed  to  disclose  the  dates  of  notice  to  credi- 
tors or  the  fact  that  the  defendant  had,  on  February 
8,  1956,  filed  her  petition  for  distribution  and  her 
final  account  in  said  estate  in  the  Probate  Court  of 
/da  Count V,  Idaho. 
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VIII. 

That  the  plaintiff  and  her  attorney  did  so  rely 
upon  the  said  letter  of  the  defendant's  attorney  that 
plaintiff  and  her  attorney  were  thereby  induced  to 
and  did  omit  her  right  of  asserting  to  the  Probate 
Court  her  said  creditor's  claim;  that  the  defendant 
as  executrix  thus  acted  for  her  own  personal  inter- 
est utterly  and  directly  in  conflict  with  her  high 
fiduciary  duty  as  executrix  to  faithfully  protect  the 
legal  rights  of  creditors,  and  not  to  prefer  or  favor 
herself. 

IX. 

That  defendant  is  the  sole  and  only  beneficiary 
under  the  last  will  and  testament  of  Henry  Lincoln, 
deceased,  and  the  violation  of  her  said  fiduciary  re- 
lationship and  trust  as  aforesaid  did  so  to  her  per- 
sonal benefit  and  to  the  detriment  of  plaintiff,  and 
thus  resulted  in  the  unjust  enrichment  of  defendant 
personally. 

X. 

That  the  proceedings  on  appeal  referred  to  in 
paragraph  V  of  defendant's  affirmative  defense  came 
on  for  hearing  in  the  District  Court  of  the  Third 
Judicial  District  for  Ada  County,  on  September  26, 
1956,  and  said  court  did  on  said  date  refuse  prof- 
f erred  evidence  of  the  creditor's  claim  and  held  in 
substance  that  the  decree  of  distribution  was  af- 
firmed, and  therefore,  would  receive  no  evidence  on 
the  matters  alleged  in  plaintiff's  complaint  herein  or 
the  matters  raised  in  answer  to  defendant's  affirma- 
tive defense  herein;  that  an  appeal  from  said  judg- 
moiit  of  nffirmaiicc  will  bo  ])roseciited  by  plaintiff. 
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XI. 

That  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law  whereby  her  rights  in  the  premises 
may  be  punctually  enforced. 

Wherefore,  plaintiff  prays  that  she  have  relief  as 
prayed  in  her  complaint  for  specific  performance  of 
her  said  property  settlement  agreement  and  for  gen- 
eral and  equitable  relief  herein. 

/s/  FRANK  E.  CHALFANT,  SR., 
Attorney  for  Plaintiff. 

Service  of  copy  acknowledged. 
[Endorsed] :  Filed  October  12,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

The  defendant  moves  the  court  for  summary  judg- 
ment herein  against  the  plaintiff  and  in  favor  of  de- 
fendant on  the  ground,  inter  alia,  that  it  appears 
from  the  pleadings 

I. 

That  plaintiff  admits  that  defendant,  as  executrix 
of  the  estate  of  Henry  Lincoln,  deceased,  duly 
caused  notice  to  creditors  to  be  published  for  the 
time  and  in  the  manner  provided  by  law,  pursuant 
to  the  Idaho  law  in  such  case  made  and  provided 
and  the  order  of  the  Probate  Court  of  Ada  County, 
vState  of  Idaho;  that  the  alleged  creditor's  claim  set 
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forth  in  plaintiff's  complaint  was  not  presented  to 
defendant  within  the  time  limited  by  such  notice  to 
creditors  or  presented  at  all;  that  plaintiff  lodged 
with  defendant  said  alleged  creditor's  claim  after 
the  time  limited  for  the  presentation  of  creditor's 
claims ;  that  plaintiff  did  not  apply  to  the  said  Pro- 
bate Court  for  an  order  extending  the  time  for  the 
presentation  of  said  alleged  claim  until  after  the 
decree  of  final  distribution  had  been  made  and  en- 
tered in  said  estate,  and  that  said  Probate  Court  did 
not  make  an  order  extending  the  time  for  the  pres- 
entation of  said  alleged  or  any  other  creditor's 
claim; 

Wherefore,  it  appears  from  the  pleadings  that 
the  said  alleged  claim  when  lodged  as  aforesaid  was 
not  a  creditor's  claim,  but  under  the  applicable  law 
of  the  State  of  Idaho  and  the  decisions  of  the  Su- 
preme Court  of  Idaho  said  alleged  creditor's  claim 
was  and  is  a  nullity. 

II. 

It  further  appears  from  the  pleadings,  inter  alia, 
that  plaintiff  admits  that  the  allegations  of  para- 
graph V  of  defendant's  answer  are  true,  and  further 
admits  by  plaintiff's  reply  to  the  answer  that  the 
District  Court  of  the  Third  Judicial  District  of  the 
State  of  Idaho,  in  and  for  Ada  County,  on  Septem- 
ber 26,  1956,  affirmed  the  order  and  decree  appealed 
from,  and  that  plaintiff  intends  to  appeal  from  the 
order  affirming  the  same.  And  defendant  alleges  that 
the  time  for  appealing  from  said  order  last  men- 
tioned has  not  expired. 


26  Gladys  E.  Lincoln  Gramm  vs. 

Wherefore,  it  appears  from  the  pleadings  that 
another  proceeding  is  pending  in  the  said  state  dis- 
trict court  wherein  plaintiff  is  seeking  to  recover 
judgment  on  the  identical  claim  sued  upon  in  this 
action. 

III. 

It  further  appears  from  the  pleadings,  inter  alia, 
that  plaintiff  admits  that  the  allegations  of  para- 
graph VII  of  defendant's  answer  are  true. 

AVherefore,  it  appears  from  the  pleadings  that  the 
order  of  the  Probate  Court  refusing  to  vacate  and 
set  aside  the  order  allowing  and  settling  defendant's 
first  and  final  account  and  the  decree  of  final  distri- 
bution made  and  entered  in  said  estate  is  now  final 
and  conclusive  in  the  premises  and  stands  unre- 
versed and  unmodified  and  in  full  force  and  effect, 
and  that  no  appeal  lies  therefrom,  and  that  the  mat- 
ters and  things  which  were  determined,  adjudged, 
and  decreed  in  the  order  refusing  to  vacate  and  set 
aside  the  said  order  and  decree  of  the  Probate  Court 
were  and  are  res  judicata  between  the  plaintiff  and 
defendant  in  this  action. 

This  motion  is  based  upon  the  pleadings  and  the 
records  and  files  in  the  above-entitled  action. 

/s/  KAEL  PAINE, 

Residing  at  Boise,  Idaho, 
Attorney  for  Defendant. 
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NOTICE  OF  MOTION 

To  Gladys  E.  Lincoln  Gramm,   Plain tift*,   and  to 
Frank  E.  Chalf ant,  Sr.,  Attorney  for  Plaintiff : 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  court  in 
the  courtroom  of  said  court  in  Boise,  Idaho,  on  the 
25th  day  of  October,  1956,  at  10:00  o'clock  a.m.  of 
that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

/s/  KAEL  PAINE, 

Eesiding  at  Boise,  Idaho, 
Attorney  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed]  :  Filed  October  15,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  PILE  A 
SUPPLEMENTAL  ANSWER 

Comes  now  the  defendant  herein  and  moves  the 
Court  for  leave  to  file  a  supplemental  answer  herein. 

This  motion  is  based  upon  the  records  and  files  in 
this  action  and  upon  a  copy  of  the  opinion  of  the 
Supreme  Court  of  the  State  of  Idaho  affirming  the 
order  of  the  state  District  Court  referred  to  in  de- 
fendant's answer  on  file  herein  affirming  the  order  of 
the  Probate  Court  of  Ada  County  allowing  and  set- 
tling the  first  and  final  accoimt  of  defendant  as 
oxocutrix  of  the  estate  of  Henry  Lincoln,  deceased. 
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and  the  decree  of  final  distribution  made  and  en- 
tered therein,  from  which  order  of  the  state  District 
Court  an  appeal  was  taken  to  the  Idaho  Supreme 
Court  by  plaintiff.  A  copy  of  said  opinion  of  the 
Supreme  Court  is  marked  Exhibit  "A,"  annexed 
hereto,  and  made  a  part  hereof. 

/s/  KAEL  PAINE, 

Attorney  for  Defendant. 

[Endorsed]  :  Filed  June  29,  1957. 


[Title  of  District  Court  and  Cause.] 
Civil  Action  3253 

MOTION 

Comes  Now  Plaintiff  in  the  above-entitled  action 
and  moves  the  court  for  an  order  that  the  plaintiff 
may  add,  as  an  additional  party  in  the  above  pro- 
ceedings, Elizabeth  Lincoln  as  an  individual  heir 
and  legatee,  and  that  the  plaintiff  may  file  the 
amended  complaint  attached  hereto  and  by  reference 
thereto  made  a  part  hereof. 

/s/  FRANK  E.  CHALFANT,  SR., 

/s/  RAYMOND  L.  OIVENS, 

Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  July  23,  1957. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  ANSWER 

Comes  now  the  defendant,  by  leave  of  court  first 
had  and  obtained,  and  for  a  supplemental  answer  to 
plaintiff's  complaint  on  file  herein  alleges: 

I. 
That  since  the  filing  of  defendant's  answer  herein 
the  state  District  Court  mentioned  in  paragraph  V 
of  her  said  answer  made  a  final  order  herein  affirm- 
ing the  decree  of  final  distribution  and  the  order  al- 
lowing and  settling  the  first  and  final  accomit  of  the 
defendant  as  the  executrix  of  the  estate  of  Henry 
Lincoln,  deceased,  and  thereupon  plaintiff  appealed 
therefrom  to  the  Supreme  Court  of  the  State  of 
Idaho,  and  on  the  31st  day  of  May,  1957,  the  Su- 
preme Court  affirmed  the  order  so  appealed  from; 
that  more  than  twenty  days  have  elapsed  since  the 
opinion  of  the  Supreme  Court  was  made  and  filed, 
and  the  time  for  filing  a  petition  for  rehearing  on 
said  appeal  has  expired,  and  no  petition  for  a  re- 
hearing therein  is  pending,  and  the  remittitur  to  the 
said  District  Court  has  been  duly  issued  by  the  Su- 
preme Court  and  filed  in  the  said  state  District 
Court,  and  the  said  order  of  the  said  state  court  is 
final  and  conclusive  and  in  full  force  and  effect  and 
establishes  the  law  of  this  case  in  all  the  courts  of 
this  state,  state  and  federal. 

The  opinion  of  the  Supreme  Court  is  marked  Ex- 
hibit "A,"  annexed  hereto,  and  made  a  part  horoof. 
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Wherefore,  defendant  repeats  the  demand  in  her 
said  answer  contained  that  plaintiff  take  nothing  by 
this  action,  and  that  defendant  have  and  recover  her 
costs  of  suit  herein. 

/s/  KARL  PAINE, 

/s/  J.  M.  LEGGAT, 

Attorneys  for  Defendant. 

Sei'vice  of  copies  acknowledged. 


EXHIBIT  "A'^ 

In  the  Supreme  Court  of  the  State  of  Idaho 
No.  8517 

In  the  Matter  of  the 
Estate  of  Henry  Lincoln,  Deceased, 

GLADYS  E.  LINCOLN  GRAMM, 

Petitioner- Appellant, 

vs. 

ELIZABETH  LINCOLN,  Executrix  of  the  WiU  of 
Henry  Lincoln,  Deceased, 

Respondent. 

Appeal  from  the  District  Court  of  the  Third  Ju- 
dicial District,  Ada  County.  Honorable  M.  Oliver 
Koelsch,  Judge. 
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From  a  judgment  of  the  District  Court  affirming 
an  order  of  the  Probate  Court  refusing  to  set  aside 
a  settlement  of  final  account  and  decree  of  distribu- 
tion appellant  appealed.  Affirmed. 

FEANK  E.  CHALFANT,  SR., 

Boise,  and 
JOSEPH  SHANE, 

Los  Angeles, 

For  Appellant. 

KARL  PAINE, 
Boise, 

For  Respondent. 

Keeton,  C.  J. 

Henry  Lincoln  died  testate  August  27,  1955,  leav- 
ing his  widow,  Elizabeth  Lincoln,  respondent,  execu- 
trix and  sole  devisee  and  legatee.  His  will  was 
admitted  to  probate  September  23,  1955.  Time  for 
presentation  of  claims  against  the  estate  expired 
January  29,  1956.  Decree  was  entered  that  due  and 
legal  notice  to  creditors  had  been  given.  The  execu- 
trix filed  her  final  account  and  petition  for  distribu- 
tion of  the  estate. 

On  or  about  February  9,  1956,  subsequent  to  the 
expiration  of  the  time  for  presentation  of  claims,  but 
before  the  decree  of  distribution  was  entered,  appel- 
lant, a  former  wife  of  deceased,  filed  a  claim  with 
Karl  Paine  of  Boise,  attorney  for  the  estate,  he  being 
the  person  designated  in  the  notice  to  creditors  with 
v^'li(»!)i  claiTus  should  bo  filerl.  This  claim  was  based 
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on  an  agreement  entered  into  between  appellant  and 
deceased,  dated  September  14,  1938,  in  which  de- 
ceased agreed  to  pay  said  apj^ellant  the  sum  of 
$125.00  a  month  "during  the  rest  of  his  natural  life, 
payable  on  the  15th  day  of  each  and  every  month, 
beginning  September  15,  1938."  The  creditor's  claim 
and  the  testimony  show  that  none  of  the  payments 
was  ever  made. 

After  the  time  for  presentation  of  claims  had  ex- 
pired, but  before  the  decree  of  distribution  had  been 
entered  Karl  Paine,  attorney  for  the  estate,  wrote  a 
letter  to  appellant's  attorney  Shane,  acknowledged 
receipt  of  the  claim,  in  substance  rejected  it,  but  did 
not  furnish  information  asked  for  relative  to  secur- 
ing an  extension  of  time  in  w^hich  to  file  the  claim. 

The  attorney  representing  appellant  was  advised, 
in  response  to  an  inquiry,  by  the  probate  judge  by 
letter  dated  January  3,  1956,  the  name  of  the  execu- 
trix and  where  claims  should  be  filed,  and  a  claim 
blank  furnished. 

Appellant  filed  no  objections  in  the  probate  court 
to  the  first  and  final  account  or  to  the  petition  for 
distribution.  Decree  of  final  distribution  and  settle- 
ment of  final  account  was  made  and  recorded.  There- 
after, on  March  16,  1956,  appellant  filed  a  petition 
with  the  probate  court  to  set  aside  the  decree  of  dis- 
tribution on  the  ground  that  her  claim  had  never 
been  presented  to  or  passed  on  by  the  probate  court, 
nor  rejected  by  the  executrix,  and  no  notice  of  rejec- 
tion had  ever  been  given,  and  that  it  was  falselv 
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represented  in  the  final  account  and  petition  that 
all  the  debts  had  been  paid  and  discharged  and  that 
the  estate  was  in  a  condition  to  be  closed. 

To  this  petition  the  executrix  demurred  on  the 
ground  that  the  facts  alleged  were  insufficient  to 
grant  the  relief  prayed  for  and  also  moved  to  strike 
the  petition  on  the  ground  that  at  the  time  the  claim 
was  presented  the  time  for  presenting  claims  had 
expired  and  no  extension  of  time  had  been  asked  for 
or  granted,  and  that  no  exceptions  or  objections 
were  ever  taken  to  the  final  account  and  petition  for 
distribution  as  hied.  Thereafter  on  April  5,  1956,  ap- 
l)ellant,  in  writing,  asked  for  an  extension  of  time 
for  filing  a  creditor's  claim  on  the  ground  that  she 
was  a  nonresident  of  the  state  and  had  no  actual  no- 
tice, directly  or  indirectly,  of  the  publication  of 
notice  to  creditors.  In  her  affidavit  appellant  states 
that  she  learned  of  the  final  burial  services  of  de- 
ceased about  December  17th  and  on  December  29th 
contacted  Joseph  Shane,  an  attorney  of  Los  Angeles, 
relative  to  the  presentation  of  a  creditor's  claim 
against  the  deceased's  estate. 

On  April  11,  1956,  the  probate  judge  sustained  the 
demurrer  to  the  petition  and  granted  the  motion  to 
strike  the  same,  and  dismissed  the  matter  with  prej- 
udice. On  April  12,  1956,  claimant  filed  notice  of 
appeal  to  the  district  court  "from  the  Decree  of  Set- 
tlement of  Final  Account  *  *  *  of  the  last  will  and 
testament  of  Henry  Lincoln,  deceased"  and  "from 
the  Decree  Directing  the  Distribution  made  and  en- 
tered the  17th  day  of  February,  1956."  No  appeal 
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was  taken  from  the  order  denying  the  petition  to 
vacate  the  decree  of  final  distribution. 

On  appeal  the  matter  was  heard  by  the  Honorable 
M.  Oliver  Koelsch,  district  judge,  who  found  that  the 
claim  was  not  presented  to  the  executrix  within  the 
time  limited  by  the  notice  to  creditors,  that  no  ex- 
ceptions or  objections,  either  oral  or  in  writing,  were 
taken  in  the  probate  court  to  the  first  and  final  ac- 
count or  to  the  petition  for  final  distribution;  that 
the  only  appearance  by  appellant  in  the  probate 
court  was  after  the  decree  of  final  distribution  had 
been  made  and  entered;  that  the  proceeding  in  the 
probate  court  in  the  matter  was  free  of  error,  and 
was  regular,  legal  and  valid  in  all  respects  and  af- 
firmed the  decree  of  the  probate  judge.  Appeal  was 
taken  from  the  judgment  to  this  Court. 

Appellant  assigns  as  error  the  alleged  failure  of 
the  district  judge  to  make  findings  of  fact  and  con- 
clusions of  law ;  in  rejecting  the  offer  in  evidence  of 
appellant's  claim;  that  the  probate  judge  did  not  re- 
quire high  fiduciary  standards  of  duty  applicable  to 
representatives  administering  estates  of  deceased 
persons;  that  the  claim  was  not  rejected  in  ^vriting 
by  the  executrix  in  the  manner  provided  by  Sec. 
15-607  I.e.;  that  the  decree  of  distribution  did  not 
mention  or  refer  to  appellant's  claim;  that  the  de- 
cree of  distribution  should  not  have  been  entered  and 
the  final  account  approved  without  a  report  having 
been  made  by  the  executrix  of  appellant's  claim; 
that  the  executrix  was  guilty  of  bad  faith  in  that 
the  claim  should  have  been  reported  to  the  probate 
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judge  before  the  account  was  settled;  that  an  ex- 
tension of  time  should  have  been  granted  after  the 
time  for  presentation  of  claims  had  expired  to  pre- 
sent the  particular  claim  in  question.  Other  assign- 
ments are  covered  in  the  ones  above  enumerated. 

The  material  facts  are  not  in  dispute.  Findings  of 
fact  and  conclusions  of  law  were  entered  in  the  dis- 
trict court.  Further  findings  than  those  made  were 
not  required. 

The  attorney  for  the  estate,  Karl  Paine,  was  not 
contacted  relative  to  the  claim  until  after  the  time 
for  presentation  of  claims  had  expired. 

Sec.  15-604  I.C.  provides: 

''All  claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due  or  contingent,  must  be  pre- 
sented within  the  time  limited  in  the  notice,  and  any 
claim  not  so  presented  is  barred  forever:  provided, 
that  when  it  is  made  to  appear  by  the  affidavit  of  the 
claimant,  to  the  satisfaction  of  the  court  or  a  judge 
thereof,  that  the  claimant  had  no  notice  as  provided 
in  this  chapter  by  reason  of  being  out  of  the  state,  it 
may  be  presented  at  any  time  before  a  decree  of  dis- 
tribution is  entered." 

This  section  I'equires  that  claims  against  an  estate 
be  presented  within  the  time  and  in  the  manner  pre- 
scribed by  law. 

If  an  extension  of  time  for  filing  claims  is  to  be 
secured,  an  affidavit  and  showing  ''may  be  presented 
at  any  time  before  a  decree  of  distribution  is  en- 
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tered."  Neither  the  affidavit  mentioned  in  the  sec- 
tion, nor  claim  was  presented  in  this  case  within  the 
time  prescribed. 

Probate  courts  are  courts  of  record  with  original 
jurisdiction  in  all  matters  of  probate  and  settlement 
of  estates  of  deceased  persons,  Idaho  Const.,  Art.  V, 
Sec.  21,  and  their  orders  and  judgments  in  regard  to 
such  matters  cannot  be  collaterally  attacked  and  can 
be  reviewed  only  by  proper  motion  in  such  courts  or 
by  appeal  from  their  decisions.  Clark  vs.  Rossier,  10 
Idaho  348,  78  P.  358;  Shaw  vs.  McDougall,  56  Idaho 
697,  58  P.  2d  463 ;  Penn  Mutual  Life  Insurance  vs. 
Beauchamp,  57  Idaho  530,  66  P.  2d  1020. 

A  party  claiming  an  interest  in  an  estate  of  a  de- 
ceased person  cannot  present  his  claim  and  establish 
his  status  as  such  claimant  in  the  first  instance  on 
appeal  to  the  district  court  from  a  decree  of  the 
probate  court  distributing  the  estate.  Estate  of 
McVay,  14  Idaho  64.  93  P.  31 ;  Shaw  vs.  McDougall, 
supra. 

In  Lundy  vs.  Lemp,  32  Idaho  162,  179  P.  738,  it 
was  held  that  claims  against  estates  of  deceased  per- 
sons, arising  upon  contracts,  which  are  not  presented 
to  the  executor  or  administrator  within  the  time 
limited  in  the  notice  required  by  law  to  be  given  to 
creditors  are  barred  and  no  action  can  be  maintained 
thereon.  To  the  same  effect  see  Blake  vs.  Lemp,  32 
Idaho  158,  179  P.  737;  Morse  vs.  Steele  (Cal.)  86 
P.  693.  For  collection  of  authorities  see  130  Am.  St. 
Rep.  324,  and  21Am.  Jur.  587,  Sec.  365  and  589, 
Sec.  366. 
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Under  the  provisions  of  the  statute  (Sec.  15-604 
I.e.)  a  non-resident  creditor  desiring  to  present  a 
belated  claim  should  apply  for  an  order  before  the 
decree  of  distribution  is  entered.  Penn  Mutual  Life 
Insurance  vs.  Beauchamp,  supra. 

No  issues  were  joined  in  the  probate  court  contest- 
ing the  final  decree  of  distribution  or  the  settlement 
of  the  final  account  and  the  district  court  only  had 
jurisdiction  to  hear  de  novo  issues  framed,  if  any,  in 
the  probate  court.  Collins  vs.  Lindsay,  33  Idaho  230, 
191  P.  357;  Sec.  17-206  I.C.;  Shaw  vs.  McDougall, 
supra. 

It  appears  that  appellant  having  failed  to  present 
her  claim  within  the  time  limited  in  the  notice  to 
creditors,  and  having  failed  to  apply  for  or  secure  an 
order  extending  the  time  before  the  decree  of  final 
distribution  had  been  entered  or  make  any  objection 
to  the  said  final  account  and  the  granting  of  the  de- 
cree of  distribution  in  the  probate  court,  cannot  for 
the  first  time  in  the  district  court  or  here,  be  heard 
on  issues  never  presented  before  the  probate  court. 

In  appellant's  brief  she  argues  extensively  thi\t 
there  was  a  fraud,  either  actual  or  constructive,  com- 
mitted. The  fact  of  the  matter  is  that  she  had  ap- 
proximately twenty-five  days  to  present  her  claim 
after  being  furnished  with  a  claims  blank  and  other 
information  requested,  and  the  time  for  presentation 
of  the  claim  and  the  time  for  application  for  an  ex- 
tension of  time  expired  before  any  action  was  taken. 
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Appellant  claims  that  facts  which  should  have 
been  disclosed  to  her  were  concealed  by  the  executrix 
and  because  of  this  fact  she  suffered  loss.  We  are  un- 
able to  find  from  the  record  any  such  concealment, 
and  the  citations  contained  in  appellant's  brief  ap- 
plicable to  actual  or  extrinsic  fraud  are  not  pertinent 
to  the  situation  presented.  Judgment  is  affirmed. 
Costs  to  respondent. 

Taylor,  Smith  and  McQuade,  JJ.,  concur. 

Porter,  J.,  dissents. 

Reported  in  312  Pac  2nd. 
Entered  May  31,  1957. 
[Endorsed]  :  Filed  August  12,  1957. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  AUGUST  12,  1957 

This  Cause  came  on  regularly  this  date  in  open 
court  for  hearing  on  Plaintiffs  Motion  to  file  an 
Amended  Complaint  and  Defendant's  Objection  to 
filing  an  Amended  Complaint  and  Motion  to  file  a 
Supplemental  Answer,  Frank  E.  Chalf  ant,  Sr.,  and 
Raymond  L.  Givens,  appearing  as  counsel  for  the 
Plaintiff  and  J.  M.  Leggat  and  and  Karl  Paine  ap- 
pearing as  counsel  for  the  Defendant. 

After  a  discussion  by  counsel  of  the  respective 
parties  it  was  ordered  that  the  Motion  to  file  a  Sup- 
plemental Answer  be  granted. 
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It  was  further  ordered  that  at  this  time  the  court 
would  not  rule  on  the  Motion  to  file  an  Amended 
Complaint  and  this  matter  was  set  for  Pretrial  hear- 
ing, Friday,  August  16,  1957,  at  11  a.m. 


[Title  of  District  Court  and  Cause.] 
Civil  Action  3253 

AMENDED  COMPLAINT 

Plaintiff  complains  of  the  defendant  and  for  her 
first  cause  of  action  alleges: 

First  Cause  of  Action 

I. 

That  plaintiff  is  a  citizen  of  the  State  of  Califor- 
nia, and  defendant  is  a  citizen  of  the  State  of 
Idaho,  and  that  the  matter  in  controversy  exceeds 
the  sum  of  Three  Thousand  ($3,000.00)  Dollars,  ex- 
clusive of  interests  and  costs. 

II. 

That  Henry  Lincoln  died  testate  at  Boise,  County 
of  Ada,  State  of  Idaho,  on  the  27th  day  of  August, 
1955,  being  at  the  time  of  his  death,  a  resident  of 
said  county  and  state,  leaving  estate  therein  consist- 
ing entirely  of  personality ;  that,  thereafter,  such  pro- 
ceedings were  had  in  the  Probate  Court  of  Ada 
County,  State  of  Idaho,  on  the  23rd  day  of  Sep- 
tember, 1955 ;  that  the  last  will  and  testament  of  the 
said  decedent  was  admitted  to  probate  and  Eliza- 
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betb  Lincoln  was  diil}^  appointed  as  executrix 
thereof;  that  she  duly  qualified  as  such  executrix 
and  letters  testamentary  were  issued  to  her;  and 
that  she  ever  since  has  been  and  now  is  the  duly 
qualified  and  acting  executrix  of  the  said  last  will 
and  testament. 

III. 
That  the  said  Henry  Lincoln,  in  his  lifetime,  be- 
came indebted  to  plaintiff,  said  indebtedness  arising 
out  of  and  under  an  agTeement  in  writing,  made 
and  entered  into  the  14th  day  of  September,  1938, 
while  the  said  Henry  Lincoln  and  plaintiff  were 
husband  and  wife,  at  Los  Angeles,  California. 

IV. 

That  the  said  agreement  was  fully  j^erformed  by 
plaintiff  and  unperformed  by  the  said  decedent  who 
failed  to  pay  during  his  lifetime,  the  amounts  due 
thereunder  each  month,  or  at  all.  That  the  sum  of 
$25,500.00  thereunder  is  now^  due,  omng,  payable 
and  unpaid,  a  copy  of  which  agreement  is  hereto  an- 
nexed as  "Exhibit  A,"  and  made  a  part  hereof, 
and  a  copy  of  the  decree  of  absolute  divorce  of 
plaintiff  and  defendant  annexed  as  "Exhibit  B,'^ 
and  made  a  part  hereof. 

V. 

That  on  or  about  the  7th  day  of  February,  1956, 
plaintiff  duly  presented  her  duly  verified  creditor's 
claim  to  the  said  executrix  before  decree  of  dis- 
tri]:)ution  was  made  or  entered  in  said  estate  of 
Henrv  Lincoln,  deceased,  in  the  said  Probate  Court. 
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VI. 

That  on  the  9th  day  of  February,  1956,  the  said 
defendant,  as  such  executrix,  rejected  plaintiff's 
said  claim,  and  this  action  is  commenced  within 
three  months  thereafter  as  required  by  Section 
15-609  Idaho  Code,  requiring  this  action  to  be  so 
commenced. 

VII. 

That  the  said  defendant,  nevertheless,  failed  to 
report  to  the  said  Probate  Court  or  to  disclose  to 
any  judge  thereof,  the  fact  of  the  presentation  of 
the  said  claim,  but  instead  misrepresented  to  the 
court  that  all  debts  of  decedent  and  of  his  said 
estate  had  been  paid  and  discharged,  and  that  no 
such  creditor's  claim  had  been  presented  to  execu- 
trix, and  on  the  17th  day  of  February,  1956,  the 
said  Probate  Court  therefore  made,  entered  and 
recorded  its  decree  of  final  distribution  of  the  said 
estate  of  the  said  Henry  Lincoln,  deceased,  of  the 
entire  estate  to  said  defendant  personally. 

Plaintiif  complains  of  the  defendant  and  for  her 
second  cause  of  action  alleges: 

Second  Cause  of  Action 

I. 

Plaintiff  hereby  realleges  all  her  allegations  in 
her  first  cause  of  action  and,  in  addition  thereto, 
alleges  as  follows: 

II. 

That  the  said  defendant,  Elizabeth  Lincoln,  is 
the  sole  heir  and  sole  legatee  of  the  said  Henr>' 
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Lincoln,  deceased,  and  that  as  such  she  claims  and 
asserts  that  she  is  entitled  to  all  of  the  residue  of 
the  estate  of  Henry  Lincoln,  deceased. 

III. 
That  plaintiff,  Gladys  E.  Lincoln  Gramm,  is  a 
prior  wife  of  the  said  Henry  Lincoln,  deceased,  and 
as  such  at  the  time  of  their  divorce  received  a  prop- 
erty settlement  in  the  sum  of  $125.00  per  month 
for  the  rest  of  the  natural  life  of  her  said  husband, 
Henry  Lincoln,  by  said  written  agreement. 

lY. 

That  there  is  now  due,  owing,  payable  and  un- 
paid on  the  said  property  settlement  agreement  and 
decree  of  divorce  the  sum  of  $25,500.00  to  plaintiff 
herein. 

V. 

That  plaintiff  is  entitled  to  receive  out  of  the 
estate  of  the  said  Henry  Lincoln,  deceased,  the 
residue  thereof  in  the  hands  of  the  defendant  re- 
maining in  the  sum  of  $21,921.94,  which  sum  was 
ordered  by  the  Probate  Court  of  Ada  County,  Idalio, 
on  February  17,  1956,  to  be  distributed  to  defendant 
contrary  to  equity  and  justice,  which  constitutes 
imjust  enrichment  of  said  defendant,  Elizabeth 
Lincoln,  in  violation  of  the  rights  of  this  plain- 
tiff. 

VI. 

That  defendant  at  all  times  prior  to  February  17, 
1956,  during  her  marriage  to  said  Henry  Lincoln, 
deceased,  well  knew  that  the  said  Henry  Lincoln  was 
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formerly  married  to  plaintiff;  that  plaintiff  and 
her  said  husband  had  been  divorced,  and  that  they 
had  executed  the  said  property  settlement  agree- 
ment. 

VII. 
That  the  said  defendant,  in  equity  and  good  con- 
science, should  be  required  to  restore,  pay  to  and 
set  over  to  the  plaintiff  as  a  trust  fund  held  by  said 
defendant  for  the  use  and  benefit  of  plaintiff,  the 
said  sum  of  $21,921.94. 

VIII. 

That  the  defendant  is  under  obligation  from  the 
ties  of  natural  justice  and  equity  to  refund  to  the 
plaintiff  the  sum  of  $21,921.94,  as  an  implied  debt ; 
for  defendant  to  retain  such  sum  of  money,  which 
she  in  equity  and  good  conscience  ought  not  to 
keep,  is  to  put  in  jeopardy  all  of  the  rights  in 
equity  of  the  plaintiff,  unjustly  enrich  defendant  to 
the  wholly  and  inequitable  detriment  of  plaintiff. 

Wherefore,  Plaintiff'  prays: 

1.  Under  her  first  cause  of  action,  that  the  de- 
fendant be  compelled  absolutely  to  perform  the 
said  agreement  dated  September  14,  1938,  not  with- 
standing the  Probate  Court  decree  and  order,  that 
judgment  be  entered  for  plaintiff  and  against  de- 
fendant for  the  sum  of  $25,000;  and, 

2.  Under  her  second  cause  of  action,  that  sum  of 
$21,921.94,  unjustly  and  inequitably  ordered  to  be 
distributed  to  defendant  be  impressed  and  im- 
pounded herein  as  a  trust  fund  to  be  awarded  to  the 
j)erson  entitled  thereto; 
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3.  For  such  other  and  further  relief  as  the 
court  may  deem  just  and  meet  in  the  premises,  and 
for  plaintiff's  costs  necessarily  incurred  in  this 
action. 

/s/  RAYMOND  L.  GIVENS, 
Attorney  for  Plaintiff. 

Duly  Verified. 

[Exhibit  A  attached  to  the  foregoing  is  identical 
to  Exhibit  A  attached  to  Complaint.  See  pages  6 
to  11.] 

EXHIBIT  "B" 

In  the  Eighth  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Clark 

No.  7364 


HENRY  LINCOLN, 

vs. 
GLAYDS  E.  LINCOLN, 


Plaintiff, 


Defendant. 


DECREE  OF  DIVORCE 

The  above-entitled  cause  coming  on  regularly  for 
trial  before  the  above-entitled  Court,  sitting  without 
a  Jury,  on  the  2nd  day  of  March,  1937,  upon  the 
complaint  of  the  plaintiff,  and  the  plaintiff  appear- 
ing personally  and  through  his  attorneys,  Messrs. 
Foley  &  Henderson;  the  defendant  having  filed 
her  Appearance  and  Waiver,  waiving  the  time  for 
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the  setting  of  the  trial  of  said  cause,  and  also 
waiving  the  Findings  of  Fact  and  Conchisions  of 
Law ;  and  the  Court  having  before  it  all  the  papers, 
pleadings  and  files  in  said  action;  and  being  fully 
advised  in  the  premises  and  satisfied  that  this 
action  has  been  duly  and  regularly  commenced, 
that  the  plaintiff  has  been  a  bona  fide  resident  of 
the  State  of  Nevada  for  more  than  six  weeks  prior 
to  the  commencement  of  said  action;  and  that  the 
Court  has  full  and  complete  jurisdiction  in  the 
premises,  both  as  to  the  subject  matter  and  the 
parties  hereto; 

Now,  after  hearing  the  witnesses  produced,  sworn 
and  testifying  on  behalf  of  the  plaintiff,  and  all  the 
material  allegations  of  the  complaint  having  been 
satisfactorily  proved  to  the  Couri, 

It  Is  Ordered,  Adjudged  and  Decreed,  that  the 
bonds  of  matrimony  now  and  heretofore  existing 
between  the  parties  hereto,  Henry  Lincoln,  the  plain- 
tiff, and  Gladys  E.  Lincoln,  the  defendant,  be  and 
the  same  are  hereby  dissolved,  set  aside  and  held 
for  naught,  and  that  the  said  plaintiff  be  and  he  is 
hereby  decreed  an  absolute  divorce  from  said  de- 
fendant. 

Done  in  open  Court  at  Las  Vegas,  Nevada,  this 
2nd  day  of  March,  1937. 

WM.  E.  ORR, 

District  Judge. 

Lodged  August  16,  1956. 
Filed  March  2,  1937. 
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[Title  of  District  Court  and  Cause.] 

PRETRIAL   STIPULATION 

A  pretrial  conference  having  been  heretofore  set 
by  this  court  for  11 :00  o'clock  a.m.,  August  16,  1957, 
and  for  the  purpose  of  said  pretrial  conference  it 
is  hereby  stipulated  by  and  between  the  respective 
parties  hereto  as  follows,  to  wit: 

I. 

That  plaintiff  is  a  citizen  of  the  State  of  Califor- 
nia and  defendant  is  a  citizen  of  the  State  of 
Idaho;  and  that  the  matter  in  controversy  exceeds 
the  sum  of  Three  Thousand  Dollars  ($3,000.00), 
exclusive  of  interest  and  costs. 

II. 

Plaintiff  and  Henry  Lincoln,  then  husband  and 
wife,  separated  about  1937.  Plaintiff  was  then  and 
ever  since  has  been  and  now  is  a  resident  of  Cali- 
fornia. March  2,  1937,  Henry  Lincoln  obtained  a 
divorce  in  Clark  County,  Nevada,  from  plaintiff. 
Subsequently,  both  parties  remarried. 

III. 
September  14,  1938,  plaintiff  and  Henry  Lincoln 
signed  and  acknowledged  a  property  settlement 
agreement  wherein,  among  other  provisions,  Henry 
Lincoln  agreed  to  ''pay  Party  of  the  Second  Part, 
Gladys  E.  Lincoln,  his  wife,  the  sum  of  One  Hun- 
dred Twenty-five  Dollars  ($125.00)  per  month  dur- 
ing the  rest  of  his  natural  life,  payable  on  the  15th 
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day  of  September,  1938,"  and  "that  the  said  parties 
hereto  hereby  accept  the  considerations  moving  to 
each  of  them  under  this  agreement  as  a  full  and 
complete  settlement  of  all  property  rights,  and  each 
party  agrees  to  accept  as  a  complete  settlement  of 
all  of  his  or  her  right  to  alimony,  maintenance,  at- 
torney's fees  and  costs,"  and  "that  this  agreement 
is  not  made  and  shall  not  be  construed  as  an  agree- 
ment for  or  in  aid  of  any  divorce  and  that  it  is 
to  remain  in  full  force  and  effect  whether  the 
parties  continue  with  the  relation  of  husband  and 
wife,  or  such  relations  may  hereafter  be  dissolved 
for  any  cause  whatever." 

IV. 

That  the  said  Henry  Linclon  died  testate  on 
August  27,  1955,  in  Boise,  Ada  County,  Idaho, 
being  then  resident  therein.  Pursuant  to  the  pro- 
visions of  the  will  leaving  all  his  property  to  de- 
fendant, Elizabeth  Lincoln,  she  was  duly  and  regu- 
larly appointed  executrix  and  due  and  regular 
notice  thereof  with  publication  of  notice  to  creditors 
was  made,  the  first  publication  of  notice  to  creditors 
being  September  29,  1955,  and  the  last  publicatio]i 
being  October  20,  1955. 

V. 

December  29,  1955,  Joseph  Shane,  attorney  for 
the  plaintiff,  wrote  the  Clerk  of  the  Probate  Court 
of  Ada  County,  State  of  Idaho,  as  follows : 

"I  recently  learned  that  one  Henry  Lincoln  died 
August  27,  1955,  at  Boise,  Idaho,  and  that  final 
services  were  held  December  17,  1955,  at  Salt  Lake 
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City,  Utah.  I  desire  to  know  if  there  are  any  pro- 
bate proceedings  presently  pending  in  your  county 
in  connection  with  the  estate  of  said  deceased.  I  do 
not  know  whether  or  not  he  was  a  permanent  resi- 
dent of  Boise  at  the  time  of  his  death.  However, 
this  inquiry  is  to  get  a  starting  point.  If  you  do  not 
find  any  such  proceedings  pending  in  your  county, 
please  advise  me  where  to  write  where  such  statis- 
tical information  is  kept,  assuming  such  probate  pro- 
ceedings were  filed  in  some  other  county  in  the 
State  of  Idaho.  If  you  find  such  proceedings  pending 
in  your  county,  please  give  me  the  name  of  the  at- 
torney, the  number  of  the  proceedings  and  title 
thereon  and  the  person  to  whom  a  claim  against  the 
estate  should  be  sent  and  also  the  appropriate  credi- 
tors claim  forms  which  are  used  in  your  jurisdic- 
tion. Thank  you  in  advance  for  giving  the  matter 
your  early  attention." 

VI. 

On  January  3,  1956,  Honorable  John  Jackson, 
Probate  Judge  of  the  Probate  Court  of  Ada  County, 
Idaho,  replied  thereto  as  follows : 

''We  are  in  receipt  of  your  letter  of  December 
29,  1955,  regarding  the  above-named  estate  matter. 

"Petition  for  Probate  of  the  Will  of  this  party 
was  filed  September  7,  1955,  and  on  September  23, 
1955,  Elizabeth  Lincoln  was  appointed  Executrix 
and  duly  qualified  on  the  same  date. 

"Karl  Paine,  Box  483,  Boise,  Idaho,  is  the  at- 
torney in  this  matter  and  claims  may  be  sent  to 
him." 
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VII. 

February  6,  1956,  plaintiff's  attorney,  Joseph 
Shane  of  Los  Angeles,  California,  wrote  defendant 
as  executrix  of  the  will  of  Henrj^  Lincoln,  c/o  Karl 
Paine,  her  attorney,  Box  483,  Boise,  Idaho,  that 
being  the  designated  place  for  the  presentation  of 
claims,  as  follows: 

''I  enclose  herein  a  Creditor's  Claim  on  behalf 
of  Gladys  E.  Lincoln  Gramm,  formerly  Gladys  E. 
Lincoln,  in  the  sum  of  $25,500.00,  the  same  being 
duly  executed  and  I  have  attached  to  said  Creditor's 
Claim  a  photostatic  copy  of  the  property  settlement 
agreement  upon  which  said  claim  is  based.  I  have 
the  original  of  said  agreement  in  my  possession  and 
if  for  some  reason  you  desire  to  see  it  I  shall  be 
pleased  to  send  it  to  you. 

"My  client,  the  former  Mrs.  Lincoln,  has  been  and 
is  now  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  has  had  no  notice  of  the 
first  publication  of  notice  to  creditors  and  only 
learned  the  latter  part  of  December,  1955,  that  Mr. 
Lincoln  had  passed  away.  I  do  not  know  when  the 
first  publication  of  notice  to  creditors  was  made 
and,  consequently,  I  am  unable  to  determine  if  this 
creditor's  claim  is  filed  within  time.  If  for  some  rea- 
son the  same  is  to  be  rejected  because  of  the  time 
of  presentation,  please  advise  me  thereof  at  once 
so  that  an  affidavit  by  my  client  can  be  made  and 
presented  to  the  probate  judge  permitting  the  filinrv 
of  this  creditor's  claim  by  reason  of  my  client's 
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nonresidence  in  Idaho  and  lack  of  knowledge  of 
publication  of  notice  to  creditors. 

"Please  accept  my  thanks  in  advance  for  your 
immediate  reply  to  the  matters  stated  herein." 

VIII. 

Plaintiff's  claim  as  creditor  was  as  follows  and 
enclosed  therewith : 

"Moneys  accruing  and  due  Gladys  E.  Lincoln, 
Creditor,  from  Henry  Lincoln,  Deceased,  under 
and  pursuant  to  a  certain  property  settlement  agree- 
ment in  writing  dated  September  14,  1938,  at  Los 
Angeles,  California,  a  photostatic  copy  of  the  origi- 
nal thereof  is  attached  hereto,  made  a  part  hereof 
as  though  herein  set  out  in  full.  Under  and  pursuant 
to  said  contract  there  became  due  and  payable  for 
the  period  commencing  September  15,  1938,  to  and 
including  August  15,  1950,  a  period  of  144  months, 
at  $125.00  per  month,  the  sum  of  $18,000.00  and  for 
the  period  commencing  September  15,  1950,  to  and 
including  August  15,  1955,  a  period  of  60  months  at 
$125.00  per  month,  the  sum  of  $7,500.00. 

"Total  Claim   $25,500.00 

"The  obligation  under  said  contract  was  entered 
into  in  Los  Angeles  County,  California,  and  payable 
therein  and  following  execution  of  said  contract 
the  deceased  left  the  State  of  California  and  affiant 
has  no  information  that  he  ever  returned  to  said 

State." 

(Creditor's   Claim  duly  verified.) 
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IX. 

February  8,  1956,  defendant  filed  her  first  and 
final  account  and  petition  for  distribution  of  the 
estate  which  was  duly  and  regularly  noticed,  and  to 
which  plaintiff  filed  no  objections. 

X. 

On  February  9,  1956,  Mr.  Paine  responded  to  the 
above  last-mentioned  letter  as  follows : 

"Reference  is  made  to  your  letter  of  February  6, 
1956,  addressed  to  Mrs.  Elizabeth  Lincoln,  Execu- 
trix of  the  Estate  of  Henry  Lincobi,  deceased,  en- 
closing a  creditor's  claim  against  the  said  estate. 
Since  you  mailed  the  letter  in  my  care  it  is  hardly 
necessary  to  say  that  I  am  replying  thereto  as  at- 
torney for  the  estate. 

"I  note  your  inquiry.  Disclaiming  any  intended 
discourtesy  to  you,  either  personally  or  profession- 
ally, I  am  constrained  to  say  that  I  am  in  no  posi- 
tion to  supply  the  information  you  seek,  or  to  aid  or 
apy)ear  to  aid  you  in  the  presentation  or  prosecution 
of  this  claim.  On  the  other  hand  it  is  my  present 
duty  and  earnest  purpose  to  do  all  in  my  poor 
power  to  defeat  the  claim,  which  on  its  face  is 
phony.  Mrs.  Lincoln  has  heard  of  "Connie,"  and  of 
the  ))ad  time  she  gave  Mr.  Lincoln  in  the  long  ago, 
but  your  letter  is  the  first  information  she  has  had 
of  this  or  any  other  claim  of  your  client  against  Mr. 
Lincoln. 

"Do  not  misunderstand  me.  This  harsh  charactein- 
zation  of  the  claim  is  not  meant  to  strike  at  you 
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over  3' our  client's  shoulders.  I  seek  no  personal 
quarrel  with  you.  You  may  not  know  anything  of 
the  claim's  history. 

'*  Lastly,  I  note  that  the  claim  is  divided  into 
two  parts,  obviously  because  it  is  thought  the  first 
item  may  be  outlawed.  In  my  opinion  it  is  out- 
lawed. If  your  client  will  withdraw  it,  I  will  en- 
tertain an  offer  of  compromise  from  you  based  on 
the  second  item.  Lawsuits  are  costly." 

XI. 

To,  which  letter  Mr.  Shane,  on  February  15,  1956, 
replied  as  follows : 

"Thank  you  for  your  letter  of  February  9,  1956, 
regarding  the  above  matter. 

"I  note  in  your  letter  a  suggestion  that  the  claim 
lacks  any  merit.  The  agreement  upon  which  the 
claim  is  based  was  prepared  by  Mr.  Walter  T. 
Casey,  an  attorney  of  excellent  reputation  in  this 
area.  Mr.  Casey  was  acting  as  attorney  for  Mr. 
Lincoln  at  the  time  in  question,  and  execution  of 
the  agreement  by  the  parties  before  a  notary  public 
indicates  at  least  that  the  parties  undertook  to 
bind  themselves  pursuant  to  the  terms  of  the  agree- 
ment. By  obtaining  execution  of  this  agreement  Mr. 
Lincoln  obtained  for  himself  such  benefit  and  ad- 
vantage that  he  desired  and  prevented  Mrs.  Lincoln 
from  making  or  asserting  any  other  claims  or 
demands.  The  Creditors  Claim  filed  in  this  matter 
seeks  to  recover  the  amounts  which  Mr.  Lincoln 
failed  to  pay. 
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"I  agree  with  your  comment  that  'Lawsuits  are 
costly. '  You  suggest  the  possibility  that  this  matter 
could  l^e  settled.  Assuming  that  a  portion  of  our 
claim  is  waived  and  confined  only  to  the  second 
portion  of  the  claim,  would  the  executrix  be  willing 
to  pay  $7,500.00? 

'*I  shall  appreciate  being  advised  thereon." 

XII. 

Mr.  Paine 's  response  on  February  17,  1956,  being 
as  follows : 

"Your  letter  of  February  15,  1956,  was  received 
this  morning. 

"I  did  not  mean  to  intimate  that  the  agreement 
was  'phony'  ab  initio,  and  neither  did  I  suspect 
Mr.  Casey's  good  faith. 

"What  I  had,  in  mind  was  that  your  client  waited 
until  Mr.  Lincoln  was  dead  before  attempting  to 
enfprce  it.  As  I  wrote  to  you,  Mrs.  Lincoln  never 
heard  of  this  claim  until  she  received  your  letter. 
Naturally  Mrs.  Lincoln  feels  that  Mr.  Lincoln  would 
have  told  her  about  the  claim  if  he  had  not  thought 
it  bad  been  satisfied.  He  told  her  circumstantially 
about  his  affairs  many  times,  and  he  went  into  great 
details  in  explaining  to  me  what  might  happen  upon 
his  death  at  the  time  I  prepared  his  will,  but  he 
never  said  a  word  to  me  about  this  particular  claim. 

"If  Mr.  Lincoln  had  suggested  to  Mrs.  Lincoln 

that  lie  v,as  indebted  to  your  client,  she  won  if]  tluMi 
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feel  that  she  herself  was  under  a  moral  obligation  to 
Mrs.  Gramm,  but  the  fact  is  Mr.  Lincoln  led  her 
to  believe  that  he  owed  Mrs.  Granom  nothing,  hence 
Mrs.  Lincoln's  attitude  is  that  the  claim  is  at  most  a 
legal  obligation  which  she  is  free  to  defeat  if  she 
can. 

"In  view  of  the  situation  as  I  have  explained  it  to 
you,  it  is  hardly  necessary  for  me  to  say  that  Mrs. 
Lincoln  rejects  your  suggestion  of  a  compromise." 

XIII. 

On  February  17,  1956,  the  said  Probate  Court 
made  and  entered  its  decree  of  settlement  of  final 
account  and  final  distribution  distributing  the  said 
estate  of  Henry  Lincoln,  deceased,  to  defendant 
herein,  his  widow,  in  accordance  with  the  will. 

XIV. 

March  16,  1956,  plaintiff  petitioned  the  said  Pro- 
bate Court  to  set  aside  its  said  decree  of  distribu- 
tion, detailing  the  above  chronological  sequence  of 
events,  on  the  ground  that  defendant  had  falsely 
represented  to  the  court  that  all  the  debts  of  the 
said  deceased  and  his  estate  had  been  fully  paid 
and  that  her  final  account  exhibited  not  only  the 
debts  that  had  been  paid,  but  all  claims  that  had 
been  presented  or  allowed,  whereas  the  account  and 
petition  for  decree  did  not  disclose  the  filing  of 
plaintiff's  creditor's  claim.  A  general  demurrer 
thereto,  motion  to  strike  and  motion  to  overrule 
wore   interposed   on   the  ground   substantially   that 
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plaintiff's  claim  had  not  Ijeen  filed  within  time, 
that  is  within  four  months  of  the  first  i)ubli(?ation  of 
notice  to  creditors,  and  that  plaintiff  had  not  applied 
to  the  Pro])ate  Court  to  extend  the  time  for  presen- 
tation of  claims  to  the  executrix  and  for  an  order 
of  said  Pro])ate  Court  extending-  time  therefor. 

XV. 

April  5,  1956,  and  after  Decree  of  Distribution 
had  been  entered  by  the  Probate  Court,  plaintiff 
petitioned  for  extension  of  time  for  filing  her 
creditor's  claim  l)y  reason  of  said  plaintiff  being  out 
of  the  State  and  having  had  no  actual  notice,  di- 
rectly or  indirectly,  of  notice  to  creditors  in  the 
estate  herein  involved,  praying  for  an  order  of  the 
court  extending  time  for  filing  her  creditor's  claim 
presented  February  17,  1956,  and  that  defendant  as 
executrix  be  ordered  by  the  court  to  reject  or  allow, 
and  act  u])on  her  claim  and  for  such  other  relief 
as  might  seem  ineet.  This  petition  was  accompanied 
and  suyjported  l)y  affidavits  of  plaintiff  and  her  ;it- 
torney,  Joseph  Shane,  reiterating  and  augmenting 
her  petition  and  statement  that  she  was  a  non- 
resident of  the  State  of  Idaho  and  had  no  actual 
notice  of  the  publication  of  notice  to  creditors  or 
probate  proceedings  until  the  time  she  made  out 
and  presented  her  claim  as  detailed  above.  No 
counter  showing  was  made. 

XVI. 

April  11,  1956,  Honorable  John  Jackson,  Probate 
Judge  of  Ada  County,  Idaho,  sustained  defendant's 
demurrer,  motion  to  overrule  and  motion  to  strike 
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plaintiff's  petition  to  vacate  the  decree  of  distribu- 
tion and  denied  plaintiff's  motion  for  extension  of 
time  for  presenting  her  claim. 

XVII. 

Thereafter,  plaintiff  appealed  to  the  District 
Court  of  the  Third  Judicial  District  of  the  State  of 
Idaho,  for  Ada  County,  from  the  decree  of  settle- 
ment and  distribution. 

XVIII. 

Upon  hearing  in  the  District  Court  plaintiff  in- 
troduced oral  evidence  in  support  of  her  position 
that  she  was  a  nonresident  of  the  State  of  Idaho, 
and  of  the  property  settlement  agreement,  that  she 
had  no  actual  notice  of  the  publication  of  the  notice 
to  creditors  or  of  the  pendency  of  the  probate  pro- 
ceedings. 

XIX. 

At  the  conclusion  of  the  hearing  the  District 
Court  stated: 

"That  the  judgment  of  this  court  would  be  that 
the  decree  of  settlement  of  first  and  final  account 
and  making  distribution  of  the  estate  as  made  by 
the  Probate  Court  is  affirmed  and  the  attempt  to 
appeal  from  anything  else  is  dismissed." 

and  entered  judgment  substantially  as  follows: 

"It  is  ordered  and  adjudged,  and  this  does  order 
and  adjudge  tliat  the  order  and  decree  of  the  Probate 
Court  of  Ada  County,  Idaho,  approving,  allowing, 
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and  settling  the  first  and  filial  account  of  respondent 
as  executrix  of  the  estate  of  Henry  Lincoln,  de- 
ceased, and  making  final  distribution  therein  be  and 
the  same  are  hereby  affirmed,  and  the  appeal  dis- 
missed  " 

XX. 
On  appeal  therefrom  to  the  Supreme  Court,  on  a 
record  containing  all  of  the  above  documents,  rec- 
ords and  proceedings,  it  rendered  its  decision  May 
31,  1957, 
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sustaining  the  actions  of  the  Probate  and  District 
Courts  on  the  ground  that  plaintiff  had  not  filed 
her  creditor's  claim  on  time  and  the  same  was 
bailed  by  the  statute  of  limitations. 

XXI. 

May  5,  1956,  plaintiff  filed  this  suit  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Idaho,  Southern  Division,  on  pleadings  and  records 
therein  being  as  the  files  and  records  of  this  court 
referred  to  and  incorporated  as  such  in  this  stipula- 
tion. 

XXII. 

Each  of  the  parties  hereto  reserves  the  right  to 
object  to  the  competency,  relevancy,  or  materiality 
of  any  of  the  letters  or  documents  herein  al)ov('  set 

out. 

/s/  FRANK  E.  CHALFANT, 

/s/  RAYMOND  L.  GIVENS, 

Attorneys  for  Plaintiff. 
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/s/  KARL  PAINE, 

/s/  J.  M.  LEGGAT, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  August  16,  1957. 
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OPINION 

Healy,  Acting  District  Judge 

It  appears  to  me  that  the  issue  or  issues  in  this 
case  have  been  fully  disposed  of  by  the  Supreme 
Court  of  Idaho  in  its  opinion  reported  in  Gramm  v. 
Lincoln,  312  P.  2d  at  p.  113. 

Plaintiff's  motion  for  leave  to  file  an  amended 
complaint  will  be  denied,  and  her  action  will  be  dis- 
missed. 

Let  judgment  be  entered  accordingly. 

/s/  WILLIAM  HEALY, 

Acting  District  Judge. 

[Endorsed]:     Filed  August  19,  1957. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division 

Civil  Action  3253 

GLADYS  E.  LINCOLN  GRAMM, 

Plaintiff, 

vs. 

ELIZABETH  LINCOLN,  Executrix  of  the  Last 
Will  and  Testament  of  Henry  Lincoln,  De- 
ceased, 

Defendant. 

ORDER 

The  above  cause  came  on  regvilarly  to  be  heard 
upon  plaintiff's  motion  for  leave  to  file  her  amended 
complaint,  and  defendant  having  filed  objections 
thereto. 

Defendant  having  heretofore,  and  by  leave  of 
this  Court,  filed  a  supplemental  answer  in  v^hich 
is  set  out  the  decision  of  the  Supreme  Court  of 
Idaho  in  Gramm  v.  Lincoln  (312  p.  2d  113),  which 
said  decision  is  final :  and  it  appearing  therefrom 
tliat  the  issue  or  issues  in  this  action  have  been 
fully  disposed  of  by  the  Supreme  Court  of  Idaho. 

P  Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed,  that  plaintiff's  motion  for  leave  to  file 
her  amended  complaint  be,  and  the  same  is  hereby, 
denied;  that  plaintiff's  action  be,  and  the  same  is 
hereby,  dismissed  vdth  prejudice  as  of  this  date; 
and  that  the  defendant  have  her  costs,  if  any,  in- 
(•nned  in  this  action. 
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Dated:     August  27,  1957. 

/s/  WILLIAM  HEALY, 

U.  S.  District  Judge. 

[Endorsed]:     Filed  August  27,  1957. 
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NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Gladys  E.  Lincoln 
Gramm,  plaintiff  above  named,  hereby  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  order  entered  denying 
leave  to  amend  her  complaint,  dismissing  the  action 
with  prejudice,  and  allowing  costs,  if  any,  to  defend- 
ant, in  this  action  on  August  27,  1957. 

/s/  FRANK  E.  CHALFANT,  SR., 

/s/  RAYMOND  L.  GIVENS, 

Attorneys  for  Appellant, 
Gladys  E.  Lincoln  Gramm. 

[Endorsed]:     Filed  September  25,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  DESIGNA- 
TION OF  CONTENTS  OF  RECORD  ON 
REVIEW 

To  the  Clerk  of  the  Court;  and  to  the  Above-En- 
titled Court: 

Appellant  hereby  applies  for  an  extension  of 
thirty  days  within  which  to  designate  the  contents 
of  record  on  review. 

/s/  FRANK  E.  CHALFANT,   SR., 

Attorney   for   Appellant. 


ORDER 

Upon  reading-  and  filing  the  above  and  foregoing 
petition  for  extension  of  time  for  designation  of 
contents  of  record  on  review; 

It  Is  Hereby  Ordered  that  appellant  may  have 
thirty  days  extension  of  time  to  designate  the  rec- 
ord on  review. 

Dated :    October  25th,  1957. 

/s/  EDWARD  P.  MURPHY, 
U.  S.  District  Judge. 

[Endorsed]:     Filcnl  October  25,  1956. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Plaintiff-appellant  herewith  presents,  by  author- 
ity of  statute  and  by  virtue  of  the  equity  jurisdic- 
tion inherently  vested  in  this  Honorable  Court,  the 
following  points  upon  which  she  intends  to  rely: 

I. 

The  court  erred  in  denying-  plaintiff's  motion  for 
leave  to  file  her  amended  complaint,  in  denying 
the  broad  equity  jurisdiction  of  this  Honorable 
Court,  and  in  dismissing  plaintiff-appellant's  com- 
plaint with  prejudice. 

II. 
The  court  erred,  since  the  Probate  Court  and  Dis- 
trict Court  of  Ada  County,  State  of  Idaho,  were 
wholly  without  equity  jurisdiction  to  try  the  case 
on  its  merits,  in  refusing  to  exercise  that  equity 
jurisdiction  of  this  suit  for  specific  performance  of 
the  agreement  sued  on,  this  court  being  the  proper 
court  to  try  this  suit  on  its  merits. 

III. 

The  coui^t  erred,  likewise,  in  denying  the  equity 
jurisdiction  of  the  cause  of  action  stated  in  the 
amended  complaint  whereby  plaintiff -appellant 
seeks  to  hold  defendant-appellee  responsible  for  her 
unjust  personal  enrichment  at  the  expense  of  plain- 
tiff-appellant, for  withholding  from  plaintiff-ap- 
pellant the  indispensable  information  as  to  the  date 
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of  first  publication  of  notice  to  creditors  when  plain- 
tiff-appellant specifically  requested  same  and  was 
entitled  thereto  under  the  Idaho  Statute  as  a  credi- 
tor outside  the  state  who  had  not  received  the  notice 
provided  by  the  notice  to  creditors  referred  to  in 
the  said  proviso,  to  Sec.  15-604  as  Chapter  6,  Title 
15  of  the  Idaho  Code. 

IV. 

That  the  court  erred  in  denying  the  statutory 
right  to  trial  on  the  merits  since  this  suit  was  timely 
commenced  under  Sec.  15-609  Idaho  Code,  as  a  suit 
in  equity. 

V. 

That  the  court  erred  when  it  failed  and  refused  to 
recognize  the  equitable  jurisdiction  created  through 
the  probability  that  this  plaintiff-appellant,  as  the 
former  wife,  does  not  necessarily  have  to  present 
her  claim  at  all,  since  there  was  no  agreement  but 
the  one  sued  on,  which  agreement  was  made  in  con- 
sideration of  the  duty  of  sujjport  owed  to  her  by  the 
decedent. 

VI. 

That  the  court's  rejection  of  plaintiff'-appellant's 
claim  herein  and  dismissal  of  her  action  was  and 
is  a  denial  of  due  process  of  law  in  violation  of  the 
Federal  Constitution  in  that  she  did  not  have  any 
notice  of  the  time  in  which  claims  had  to  be  filed, 
and  she  filed  her  claim  prior  to  the  decree  of  distri- 
bution aud  was  arbitrarily  deuied  recourse  under 
and  as  ])r()\' 1(1(^1  l)y  S'.'c.  ir)-()()4   Idaho  Code. 
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VII. 

That  the  court  erred  in  depriving  plaintiff-ap- 
pellant of  all  lier  remedies  at  law  and  in  equity,  by 
treating  the  Idaho  Supreme  Court  decision  as  de- 
terminative of  all  issues,  reference  being  hereby 
made  to  the  order  dated  August  27,  1957,  when  that 
Honorable  Court's  opinion  and  decision  merely 
denied  plaintiff-appellant  a  plain,  speedy  and  ade- 
quate remedy  at  law,  and  concerned  only  her  right 
to  present  her  claim  after  the  time  limitation  stated 
in  the  notice  to  creditors  had  expired. 

VIII. 

That  the  court  erred  in  failing  and  refusing  to 
hear  on  its  merits  the  allegations  of  fraud  contained 
in  the  complaint,  and  in  the  amended  complaint. 

IX. 

That  the  court  erred  in  failing  and  refusing  to 
consider  the  allegations  of  fact  out  of  which  plain- 
tiff-appellant contends  that  a  trust  of  the  estate  re- 
sulted upon  the  distribution  of  the  estate  by  the 
Probate  Court  of  Ada  County,  irrespective  of  plain- 
tiff-appellant's claims,  contrary  to  the  dictates  of 
justice. 

/s/  FRANK  E.  CHALFANT,  SB., 

/s/  RAYMOND  L.  GIVENS, 

Attorneys  for  Plaintiff- 
Appellant. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  13,  1957. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1956 

May    5 — Filed  Complaint. 

May     5 — Issued  Summons. 

May  18 — Filed  Summons — unserved. 

June    2 — Filed  Answer. 

Aug.  20— Filed  Motion  to  Require  Plaintiff  to 
Reply  to  Deft's.  Answer. 

Aug.  20— Filed  Notice  of  Motion. 

Sept.  5 — Entered  Order  Granting  Motion  to  Com- 
pel Plaintiff  to  Reply  to  Defendant's  An- 
swer (Judge  Clark). 

Sept.  26 — Filed  Application  for  Order  Enlarging 
Time. 

Sept.  26 — Filed  Order  Enlarging  Time  &  Allowing 
20  days  to  Answer  (Clark). 

Oct.  12— Filed  Plaintiff's  Reply  to  Affirmative  De- 
fense. 

Oct.   15 — Filed  Motion  for  Summary  Judgment. 

Oct.  25 — Record  of  Hearing;  Motion  for  Summary 
Judgment  taken  under  advisement,  10-5 
days  for  briefs  (Clark). 

Oct.  25— Filed  Plaintiff's  Brief. 

1957 

June  29— Filed  Motion  to  File  a  Supplemental  an- 
swer. 

June  29 — Filed  Notice  of  Motion. 

June  29 — Filed  Motion  for  Leave  to  File  Supple- 
ment to  Motion  for  Summary  Judgment. 
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1957 

June  29 — Filed  Notice  of  Motion. 

July  19 — Entered  Order  to  join  Raymond  L. 
Givens  as  associate  counsel  for  Plff. 

July  23 — Filed  Motion  to  add  Additional  Party,  etc. 

July  23 — Filed  Notice  of  Motion. 

July  23 — Filed  Amended  Complaint. 

Aug.  5 — Filed  Objections  to  Motion  for  Leave  to 
File  Amended  Complaint. 

Aug.  12 — Filed  Supplemental  Answer. 

Aug.  12 — Entered  Order  Granting  Motion  to  file 
Supplemental  Answer  and  postponing  rul- 
ing on  Motion  to  File  Amended  Com- 
plaint; and  setting  pretrial  hearing  for 
Aug.  16,  1957,  at  11  a.m.  (Clark). 

Aug.  16 — Record  of  pretrial  hearing  (Healy). 

Aug.  16 — Lodge  proposed  Amended  Complaint. 

Aug.  16 — Filed  Pretrial  Stipulation. 

Aug.  19 — Filed  Opinion  of  Wm.  Healy,  Judge. 

Aug.  19 — Copies  of  Opinion  sent  to  Frank  E.  Chal- 
fant,  Raymond  L.  Givens,  Karl  Paine  and 
J.  M.  Leggat. 

Aug.  23 — Filed  Acknowledgment  of  Service  of 
proposed  Order  of  Dismissal. 

Aug.  27 — Filed  Order  Denying  Motion  to  file 
Amended  Complaint,  and  Dismissing 
Action  with  Prejudice  and  with  Deft's. 
Costs  (Healy). 

Aug.  27 — Notice    of    Dismissal    sent   to    Frank    E. 
Chalfant,  Sr.,  Karl  Paine,  J.  M.  Leggat. 
and  Raymond  L.  Givens. 
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1957 

Sept.  25 — Filed  Notice  of  Appeal — copy  to  J.  M. 
Leggat. 

Sept. 25 — Filed  Bond  for  Costs  on  Appeal. 

Oct.  25 — Filed  Order  Extending  Time  for  Designa- 
tion of  contents  of  record — 30  days  ex- 
tention  (Judge  Murphy). 

Oct  25 — Copies  of  Order  to  Karl  Paine  and  J.  M. 
Leggat. 

Nov.  4 — Filed  Designation  of  Contents  of  Record 
on  Appeal. 
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CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Idaho — ss. 

I,  Ed  M.  Bryan,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  do  hereby 
certify  that  the  foregoing  papers  are  that  portion 
of  the  original  files  designated  by  the  parties  and  as 
are  necessary  to  the  appeal  under  Rule  75  (RCP) : 

1.  Docket  entries. 

2.  Complaint. 

3.  Answer. 

4.  Motion  requiring  plaintiff  to  reply  to  the  an- 
swer of  defendant  to  plaintiff's  complaint. 

5.  Affidavit  of  Karl  Paine  re:  reply  to  answer. 

6.  Order  requiring  plaintiff  to  answer  affii'ma- 
tive  defense  (Minute  entry  of  Sept.  5,  1956). 
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7.  Reply  to  affirmative  defense. 

8.  Motion  for  summary  judgment. 

9.  Motion  to  file  a  supplemental  answer. 

10.  Motion  to  add  Elizabeth  Lincoln  as  an  in- 
dividual heir  and  legatee. 

11.  Supplemental  answer. 

12.  Order  dated  Aug.  12,  1957,  by  Judge  Clark, 
granting  motion  to  file  supplemental  answer. 

13.  Amended  complaint  lodged  Aug.  16,  1956. 

14.  Pretrial  stipulation. 

15.  Opinion  of  William  Healy. 

16.  Order  or  judgment  dated  August  27,  1957. 

17.  Notice  of  Appeal. 

18.  Order  extending  time  for  designation  of  con- 
tents of  record  on  review. 

19.  Designation  of  contents  of  record  on  review. 

20.  Statement  of  points  upon  which  appellant 
intends  to  rely. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  this  15th  day  of 
November,  1957. 

[Seal]  ED.  M.  BRYAN, 

Clerk. 

By  /s/  LORA  MANSER, 
Deputy. 
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[Endorsed:]  No.  15801.  United  States  Coui-t  of 
Appeals  for  the  Ninth  Circuit.  Gladys  E.  Lincoln 
Gramm,  Appellant,  vs.  Elizabeth  Lincoln,  Executrix 
of  the  Last  Will  and  Testament  of  Henry  Lincoln, 
Deceased,  Appellee.  Transcript  of  Record.  Appeal 
From  the  United  States  District  Court  for  the  Dis- 
trict of  Idaho,  Southern  Division. 

Filed:     November  18,  1957. 

Docketed :     November  29,  1957. 

/s/  PAUL  P.  O^BEIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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GLADYS  E.  LINCOLN  GRAMM, 

Appellant, 
vs. 

ELIZABETH   LINCOLN,   Executrix  of  the  Last 
Will  and  Testament  of  Henry  Lincoln,  Deceased, 

Appellee. 

APPELLANT'S  REPLY  BRIEF 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division 


FRANK  E.  CHALFANT,  SR. 
509  Idaho  Building 
Boise,  Idaho 

and 

RAYMOND  L.  GIVENS 
1530  Idaho  Street 
Boise,  Idaho 

Attorneys  for  Appellant 


JURISDICTION 


By  reason  of  diversity  of  citizenship,  the  juris- 
diction of  this  case  is  that  of  a  federal  court  of 
general  jurisdiction  substituted  for  a  state  court  of 
general  jurisdiction. 

"It  has  been  frequently  held  by  this  court  that 
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a  creditor  can  proceed  in  equity  against  the  heirs 
who  have  received  the  ancestor's  estate  for  satis- 
faction of  his  claim  against  such  estate  which  has 
accrued  after  the  lapse  of  time  limited  for  authen- 
ticating it  against  the  administrator,  or  after  the 
close  of  his  administration." 

Madison  v.  Buhl,  51  Idaho  564,  8  P.  2d  271, 
273 

The  federal  court's  broad  chancery  jurisdiction 
has  here  been  invoked  because  fraud  is  alleged  and 
in  order  to  impress  a  trust  implied  or  constructive 
which  arises  by  operation  of  law,  of  the  entire  estate, 
or  of  such  estate,  if  any,  as  may  have  been  fraudu- 
lently transferred. 

Equity  will  impress  a  trust  where  legal  title  is 
obtained  by  fraud,  violation  of  confidence  or  fiduciary 
relationship,  or  in  any  unconscientious  manner. 

"When  property  subject  to  a  trust  is  fraudu- 
lently transferred,  or  when  one  person,  in  fraudu- 
lent violation  of  his  fiduciary  duty,  acquires 
property  which  equitably  belongs  to  another,  or 
when  one  person  by  his  actual  fraud  obtains  the 
title  to  property  in  which  another  is  beneficially 
interested,  equity  may  work  out  and  protect  the 
rights  of  the  beneficial  owner  by  regarding  the 
property  as  though  it  were  actually  impressed 
with  a  trust  in  the  hands  of  the  one  who  holds  the 
legal  title,  by  treating  such  person  as  though  he 
were  an  actual  trustee,  and  by  enforcing  such 
trust  by  means  of  a  conveyance,  accounting,  pay- 
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ment,  injunction,  and  other  appropriate  remedies. 
There  is  no  other  effect  of  fraud  more  remarkable, 
and  none  exhibits  more  clearly  the  power  of  courts 
of  equity  to  deal  with  the  substantial  realities 
under  the  appearance  of  external  forms." 

2  Pomeroy's  Equity  Jurisprudence 
(3rd  Ed.)  1658,  Sec.  920 

Also : 

Rest.,  Trusts  Vol.  I,  Sec.  170  (2) 

STATEMENT  OF  THE  CASE 

(1)  Appellant  was  completely  absent  from  Idaho 
at  all  times  during  the  period  in  question,  (tr.  pp. 
49,  51) 

(2)  Appellant's  claim  was  presented  in  time  under 
the  statutory  proviso  applicable  to  non-resident 
creditors  without  notice.  ( tr.  pp.  49,  51 ) 

(3)  Counsel  for  executrix  failed  and  flatly  refused 
to  divulge  the  date  of  first  publication  of  notice  to 
creditors,  upon  specific  request  being  made  of  him, 
and  of  his  fiduciary  client  therefor  by  counsel  for 
appellant,  (tr.  p.  51) 

The  foregoing  facts  are  undenied,  and  ''equity 
will  not  suffer  a  wrong  to  be  without  a  remedy." 

19  Am.  Jur.  311,  Sec.  451. 

These  facts  now  stand  admitted,  since  undenied. 


4  Gladys  E.  Lincoln  Gramm  vs. 

ARGUMENT 

I.  APPELLANT'S  CLAIM  WAS  TIMELY  PRE- 
SENTED IN  VIEW  OF  SECTIONS  15-604  and 
15-607,  IDAHO  CODE. 

(1)  Appellant's  claim  was  presented  ten  days 
before  the  final  decree  of  distribution  was  entered. 
When  read  in  pari  materia,  Sees.  15-604  and  15-607 
Idaho  Code  so  provide. 

It  is  appellant's  paramount  point  that  her  claim 
was  presented  to  the  attorney  for  appellee,  thus  to 
appellee  before  the  final  decree  of  distribution  was 
entered.  Such  presentment  is  conclusively  shown  in 
the  transcript  herein,  pages  13,  25,  49  and  51.  Such 
presentment  is  not  denied  and  became  effective  be- 
cause at  that  time  appellant  was  a  non-resident  of 
the  State  of  Idaho,  as  is  likewise  shown  by  the  tran- 
script, page  3,  paragraph  I  of  the  complaint,  and 
not  denied  in  the  answer,  paragraph  XI.  (Also  tr. 
pp.  46  and  49) 

At  that  time  and  prior  thereto  appellant  did  not 
know  the  time  within  which  claims  had  to  be  filed 
as  the  transcript  shows.  ( tr.  p.  49 ) 

Appellee  does  not  contend  appellant  had  actual 
notice  of  the  time  for  filing  claims ;  her  defense  rests 
solely  on  two  points :  first,  that  the  affidavit,  showing 
appellant  was  a  non-resident  and  was  without  actual 
notice  of  the  time  for  filing  claims  when  she  pre- 
sented her  claim,  was  not  filed  until  after  the  final 
decree   of   distribution,    and   no   order   was   made 


Elizabeth  Lincoln  5 

authorizing  the  presentation  of  the  claim;  and, 
second,  that  the  proceedings  in  the  state  court  are 
res  adjudicata. 

Appellee  in  her  brief  states : 

^'A  belated  claim  of  a  non-resident  creditor  is 
of  no  validity  unless  its  presentation  be  preceded 
or  accompanied  by  an  order  of  Court  permitting  it 
to  be  presented." 

top  of  page  12 

'The  last  sentence  of  the  specification,  namely, 

that  the  time  for  filing  an  affidavit  is  not  definite 
is  a  mere  quibble." 

top  of  page  16 

The  statute  does  not  require  either.  Sec.  15-604 
Idaho  Code. 

The  facts  of  non-residence,  absence,  and  lack  of 
knowledge  are  the  determining  factors,  not  when  or 
how  made  to  appear. 

Mason  v.  Pelkes,  57  Idaho  10, 17  59  P.  2d  1087 

Call  V.  R.M.B.T.  Co.,  16  Idaho  551,  558  102 
P.  146 

Mendini  v.  Milner,  47  Idaho  322  276  P.  35 

Pacific  States  Savings,  Loan  and  Building  Co. 
v.  Fox,  25  Nev.  229  59  P.  4 

Young  V.  Campbell  (Okla.)  16  P.  2d  65 
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Certainly,  if  non-residence  and  lack  of  knowledge 
be  disputed,  proof  thereof  and  a  finding  thereon 
would  have  to  be  made.  But  where  there  is  no  denial, 
as  herein,  and  the  only  showing  made,  though  made 
after  the  presentation  of  the  claim,  is  conclusive  that 
appellant  was  absent  and  without  knowledge  of  the 
publication,  her  claim  was  filed  in  time.  Proof  of 
publication  of  notice  to  creditors,  for  instance,  is  not 
the  prerequisite  of  a  decree,  but  the  fact  of  publica- 
tion is  basic. 

Appellee's  statement,  page  5,  that  "Precisely  the 
same  argument  could  be  made  in  an  action  brought 
on  a  rejected  claim  six  months  or  six  years  after 
notice  of  its  rejection."  is  a  complete  non  sequitor 
because  the  claim  herein  was  in  compliance  with  the 
statute,  15-604  Idaho  Code,  being  presented  before 
the  final  decree  of  distribution.  The  existence  there- 
fore, of  the  claim,  admittedly  presented,  of  a  non- 
resident claimant  and  her  entire  lack  of  knowledge 
(tr.  pp:  49,  51)  are  not  denied  in  this  case  and,  if 
necessary,  can  be  proved.  In  any  case,  the  delay  has 
no  nullifying  effect. 

Sterling  v.  Title  Insurance  &  Trust  Co.,  53 
CA  2d  583  128  P.  2d  31 

Staley  v.  Brannan,  243  P.  2d  346,  206  Okla. 
292 

While  the  main  point  in  Staley  v.  Brannan  was 
rights  under  domestic  and  ancillary  administration, 
the  principle  of  the  claim  being  on  time  when  pre- 
sented before  the  decree  of  final  distribution  was 
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approved  in  State  v.  District  Court  of  1st  Judicial 
District,  (Mont.)  43  P.  2d  682. 

Appellee  falls  into  the  same  error  the  State  Court 
did  when,  on  page  4  of  her  brief,  she  states  that 
Section  15-604  Idaho  Code  permits  the  probate  court 
for  good  cause  to  be  shown  to  order  an  extension  for 
presentment  only  if  such  extension  is  requested 
before  a  decree  of  distribution.  The  statute  does  not 
so  declare.  All  it  states  is  that  ''it  may  be  presented 
at  any  time  before  a  decree  of  distribution  is  entered" 
when  it  is  made  to  appear  that  claimant  had  no  notice 
by  reason  of  being  out  of  the  state. 

The  statute  does  not  directly  or  by  implication 
require  a  showing  before  the  presentation.  The  timely 
presentation  of  the  claim  is  the  sine  qua  non.  The 
affidavit  or  showing  can  be  made  at  some  time  later 
in  the  court  having  the  claim  before  it,  in  this  suit. 

The  statement  on  page  15  of  appellee's  brief  that 
''The  question  is  not  whether  the  claim  was  presented 
before  the  decree  of  distribution  was  entered,  but 
whether  it  was  presented  before  the  time  limited  in 
the  notice  to  creditors  for  the  presentation  of  claims" 
is  truly  appalling  in  its  complete  disregard  of  Sec. 
15-604  Idaho  Code.  Statutes  may  not  thus  be  blandly 
discarded.  All  of  appellee's  argument,  therefore  being 
of  no  greater  efficacy,  must  fall  of  its  own  weight. 

Appellant  has  never  contended  nor  stated  that 
appellee  was  under  any  duty  to  see  that  appellant 
presented  her  claim  in  time.  Appellee,  at  page  7  of 
her  brief,  thus  misstates  appellant's  position  and 
attempts  to  thus  distract  by  dragging  a  red  herring. 
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Appellant  stated  and  contends  here  that  appellee 
violated  the  trust  imposed  on  her  by  appointment  as 
executrix  when  she  failed  and  refused  to  give  infor- 
mation (tr.  p.  51)  as  to  the  time  when  claims  had 
to  be  filed.  Such  information  was  material. 

(2)  Far  from  attempting  to  substitute  the  prin- 
ciple of  unjust  enrichment  for  the  legal  require- 
ments, the  principle  of  unjust  enrichment  merely 
supports  appellant's  allegations  and  prayer  that  a 
constructive  trust  should  be  impressed  upon  the 
estate  in  the  hands  of  appellee,  (tr.  p.  43) 

Asher  v.  Bone,  100  Fed.  2d  315,  317  (2)  (11) 

For  specific  performance  of  a  property  settlement 
agreement,  no  presentation  whatever  of  a  claim  is 
required. 

Ashbauth  v.  Davis,  71  Idaho  150,  227  P.  2d 
954,  32  ALR  2d  361 

Ferrel  v.  McVey,  71  Idaho  339,  232  P.  2d  134 

Kalaterna  v.  Wright,  94  CA  2d  926,  212  P.  2d 
32,Syl.  (16) 

Baird  v.  Knutzen,  49  W.  2d  308,  301  P.  2d 
375,  376  (2) 

Casady  v.  Scott,  40  Idaho  137,  237  P.  415,  420 

Toulouse  V.  Burkette,  2  Idaho  184,  10  P.  26, 
and, 

49  Am.  Jur.  96,  Sec.  79,  quoted  with  approval 
In  re  Davis'  Estate,  171  Kans.  605,  237  P. 
2d  396,  402  (9) 
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II.  THE  STATE  DECISION  WAS  MERELY  A 
REFUSAL  BY  THE  SUPREME  COURT  TO  CON- 
SIDER APPELLANT'S  CLAIM  FOR  THE 
REASON  THAT  CREDITOR'S  CLAIM  HAD 
BEEN  REJECTED  AND  THERE  WAS  NO 
ISSUE  FRAMED  IN  THE  PROBATE  COURT. 

(1)  There  was  no  record  prior  to  the  decree  of 
distribution  on  the  issue  between  claimant  and  the 
executrix  in  the  probate  court.  The  record  is  here 
as  an  independent  suit  on  the  rejected  claim  for  the 
first  time.  The  subject  matter  of  this  suit  was  not 
before  the  probate  court,  nor  any  other  state  court. 
It  is  here  as  an  independent  suit  against  the  personal 
representative  and  the  heir,  one  and  the  same  person. 

Appellant's  entire  lack  of  any  plain,  speedy  or 
adequate  remedy  at  law  is  clear  and  appellant  filed 
her  complaint  in  the  federal  court  seeking  considera- 
tion of  her  charge  of  fraud  which  is  made  the  basis 
of  this  her  independent  adversary  suit  to  establish 
a  trust  in  equity,  as  well  as  her  statutory  suit  on  the 
rejected  claim  under  Sees.  15-803  and  15-609  Idaho 
Code. 

(2)  It  is  a  direct  attack,  not  a  collateral  attack 
upon  the  decree  of  distribution. 

Swinehart  v.  Turner,  38  Idaho  602,  224  P.  74 

Asher  v.  Bone  (Idaho),  100  Fed.  2d  315 

Had  appellant  received  notice  in  any  form,  even 
a  clipping  from  the  Boise  newspaper,  showing  the 
date  of  the  first  publication  of  notice  to  creditors 
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from  the  executrix,  she  would  have  been  in  a  position 
for  a  period  of  ten  days  to  appear  and  file  her  affidavit 
of  non-residence  and  non-notice.  Was  it  or  was  it 
not  because  of  appellee's  refusal  to  divulge  this 
material  and  important  information  that  appellant 
failed  to  so  do?  Certainly,  the  delay  in  presenting 
her  affidavit  was  a  delay  which  was  due  in  part  to 
appellant,  but  that  part  was  not  necessarily  fatal. 
The  last  one  duty  should  be  hers.  The  last  ten  days 
were  fatal  in  the  probate  court  only.  The  fiduciary 
duty  was  appellee's  duty.  Her  counsel's  act  was  her 
act.  It  was  and  is  fatal  to  the  decree  of  distribution. 

Conceding  counsel,  by  notice  that  probate  proceed- 
ings had  been  instituted  and  were  pending,  was 
charged  with  the  duty  of  making  inquiry,  this  he  did 
and  went  at  once  to  the  most  reliable  source  of  infor- 
mation, the  personal  representative  of  the  estate, 
and  did  not  ask  any  layman  or  other  lawyer.  It  was 
Mr.  Shane  who  was  to  determine,  as  stated  by  him 
in  his  letter  whether  or  not  an  affidavit  would  be 
required,  (tr.  p.  49) 

His  request  was  made  not  for  the  purpose  of  ask- 
ing the  executrix  or  her  counsel  to  ''run  errands" 
for  appellant,  nor  for  appellee,  personally  as  bene- 
ficiary, but  simply  to  request  compliance  with  the 
duty  which  the  executrix  owed  as  fiduciary.  As  stake- 
holder she  was  fiduciary  for  all  interested  parties, 
owed  to  all  interested  persons,  and  especially  to  non- 
residents, a  very  clear  duty  of  impartiality  under 
Sees.  15-604  and  15-607  Idaho  Code,  as  well  as  notice 
under  Sec.  15-601  Idaho  Code  requiring  notice  to 
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creditors  to  be  given  as  provided  by  law.  Appellant's 
disadvantage  appears  clear,  on  the  admitted  facts; 
the  statutes  safeguard  her  as  they  were  enacted  to  do. 

Appellant's  counsel  did  (what  any  Idahoan  would) 
inquire  of  the  attorney  for  the  estate :  the  fountain 
head  for  such  information;  to  whom  the  probate 
court  had  referred.  Why  should  counsel  beg  that 
question? 

III.  WHETHER  APPELLANT  WAS  MISLED 
BY  MR.  PAINE'S  LETTER  IS  IMMATERIAL. 

It  was  fraud  in  law  for  a  personal  representative 
to  withhold  the  material  information  which  was 
admittedly  withheld. 

Appellee  quotes  the  transcript  (tr.  pp  51-52),  not 
appellant's  brief,  when  she  says  that  the  last  point 
appellant  labors  is  that  she  was  misled  by  a  letter. 
We  do  not  think  that  the  court  can  possibly  be  misled 
by  counsel  for  appellee  as  to  appellant's  position  in 
this  matter. 

We  do  not  rely  upon  any  misrepresentation  or 
misleading  statement.  We  do  rely  upon  the  conceal- 
ment of  a  material  fact  which  the  personal  repre- 
sentative as  fiduciary  was  duty  bound  as  fiduciary, 
if  not  legally  bound,  Sec.  15-601  Idaho  Code,  to  give 
to  all  creditors  whether  resident  or  non-resident  of 
the  State  of  Idaho. 

This  fiduciary  was  also  made  a  defendant  indi- 
vidually for  the  reason  that  she  used  her  legally 
impartial  position  as  personal  representative  of  the 
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estate  to  further  her  individual  interests.  This  was 
done  through  her  counsel  who  obviously  and  palpably 
wrote  the  letter  of  February  9,  1956,  in  the  interests 
of  Elizabeth  Lincoln  individually.  Therefore,  neither 
the  fiduciary  nor  her  counsel  were  impartial  as  be- 
tween the  appellant  and  appellee,  the  former  wives 
of  the  decedent. 

That  it  is  fraud  in  law  for  a  personal  represent- 
ative to  take  a  position  in  which  his  individual 
interests  will  conflict  with  his  duty  as  impartial  and 
stake-holder  fiduciary,  is  too  well  established  to 
require  any  citations  of  authorities. 

Woodson  V.  Raynolds,  42  N.M.  161,  76  P.  2d 
34,  39 

2  Bancroft's  Probate  Practice,  297,  Sec.  341, 
(Note  20) 

Flynn  v.  Driscoll,  38  Idaho  545,  223  P.  524, 
34  ALR  352 

Blackinton's  Estate,  29  Idaho  310,  158  P.  142 

State  Insurance  Fund  v.  Hunt,  52  Idaho  639, 
17  P.  2d  354 

Chapin  v.  Stuart,  71  Idaho  306,  230  P.  2d  998 

Bunn  V.  Hanson  (Idaho),  103  Fed.  2d  685 

Wiesenthal  v.  Abe  Goff,  63  Idaho  342,  349, 
120  P.  2d  248 

Benjamin  v.  Dore,  47  Idaho  582,  586,  277  P. 
565 
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In  re  Sullivan's  Estate  (Ariz.),  78  P.  2d  132, 
137,  50  Ariz.  483 

Baker  v.  Baker,  142  SW  2d  737 

Wells  V.  Zenz,  83  CA  140,  256  P.  485 

2  Bancroft's  Probate  Practice  296,  Sec.  340 

"Our  probate  laws  were  adopted  from  the  Cali- 
fornia Code,  and  while  we  are  not  bound  by  the 
California  decisions  thereon,  nevertheless,  they  are 
of  high  authority  on  the  statutes  construed." 

Short  V.  Thompson,  56  Idaho  361,  375,  55  P. 
2d  163,  169 
Simons  v.   Davenport,   66  Idaho  400,   160   P. 
2d  464 

In  re  Reil's  Estate,  211  P.  2d  407,  70  Idaho  64 

Stafford  v.  Field,  70  Idaho  331,  218  P.  2d  338, 
341,  20  P.  2d  670 

Palpably  and  actually,  such  concealment  consti- 
tuted extrinsic  fraud,  not  intrinsic. 

"Fraud  or  mistake  is  extrinsic  when  it  deprives 
the  unsuccessful  party  of  an  opportunity  to  pre- 
sent his  case  to  the  court.  If  an  unsuccessful  party 
to  an  action  has  been  kept  in  ignorance  thereof, 
or  has  been  prevented  from  fully  participating 
therein,  there  has  been  no  true  adversary  proceed- 
ing, and  the  judgment  is  open  to  attack  at  any 
time." 

Westphal  v.  Westphal,  20  Cal.  2d  393,  126  P. 
2d  107 
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Harkins  v.  Fielder  (CaL),  310  P.  2d  423,  428 

We  submit  that  Idaho  law  is  not  entirely  limited 
to  '^local  law"  (so  called  by  counsel),  particularly 
when  the  equity  powers  of  a  federal  court  are  here 
invoked. 

We  also  submit  that  the  foregoing  decisional  law 
is  respectable,  eyen  though  "local."  What  is  ''local 
law"?  Is  it  not  the  decisions  of  the  Idaho  Supreme 
Court  and  the  legislative  enactments,  commonly 
known  as  statutes?  We  respectfully  submit  all  are 
to  be  taken  into  consideration. 

It  comes  with  poor  grace  from  counsel  for  execu- 
trix who  had  published  notice  to  creditors  that  they 
present  claims  against  the  estate  immediately 
thereafter  to  complain  of  lack  of  proof  or  affidavit 
of  what  is  an  acknowledged  fact,  having  concealed 
the  date  of  first  publication  of  notice  to  creditors. 
How  can  such  an  argument  have  any  weight?  (tr. 
pp.  14,  15)  Why  give  any  notice  to  creditors? 

It  ill  behooves  any  fiduciary  upon  whom,  of  all 
persons,  counsel  for  any  non-resident  creditor  should 
be  entitled  to  rely  for  accurate  information,  to  con- 
ceal that  very  information  when  needed',  and  when 
requested  in  writing,  to  be  heard  to  say :  that  inquiry 
should  have  been  made  of  another  lawyer,  or  ''even 
a  layman."  (tr.  p.  15) 

Appellant's  counsel  did  not  ask  fiduciary  to  "run 
errands"  for  appellant  and  thereby  make  her  a 
"scapegoat."  (Appellee's  Brief,  page  15) 
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IV.  INCONSISTENCY  BETWEEN  THE  DE- 
CISION OF  THE  IDAHO  SUPREME  COURT 
AND  THE  STIPULATION  IS  APPARENT. 

( 1 )  The  statement  in  the  decision  obviously  refers 
to  the  failure  of  appellant  to  present  her  claim  within 
four  months,  not  to  the  proviso  of  Sec.  15-604  Idaho 
Code.  This  proviso  is  still  the  law,  although  a  proviso. 

(2)  The  question  is  whether  the  claim  was  pre- 
sented within  the  period  prescribed  by  the  statutory 
proviso,  as  much  a  part  of  the  statute  as  the  portion 
thereof  referred  to  by  the  court. 

''A  claimant  having  no  notice  as  provided  in 
Chapter  6  by  reason  of  being  out  of  the  state"  has  a 
right  to  present  her  claim  "any  time  before  decree  of 
distribution  is  entered." 

We  submit  the  following  reading  of  the  statute  to 
clarify  the  version  that  appellant  has  in  this  regard : 

"When  [ever)  it  is  made  to  appear  by  the  affi- 
davit of  a  claimant  to  the  satisfaction  of  a  court 
or  a  judge  thereof  that  the  claimant  had  no  notice 
(to  creditors)  by  reason  of  being  out  of  the  state, 
the  claim  may  be  presented  at  any  time  before  a 
decree  of  distribution  is  entered."  (Italics  ours) 

Nothing  is  said  about  what  court  or  what  judge, 
but  it  is  fair  to  assume  that  "the  proper  court"  and 
a  proper  judge  are  referred  to.  The  federal  district 
court  in  lieu  of  the  state  district  court,  having  gen- 
eral jurisdiction  of  this  suit  on  a  rejected  claim,  we 
respectfully  submit,  is  "the  proper  court." 
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V.  APPELLANT  DISCLAIMS  MAKING  ANY 
CHARGE  THAT  THE  NOTICE  REQUIRED  BY 
IDAHO  LAW  IS  UNREASONABLE. 

(1)  Scott  V.  McNeal  (Appellant's  Brief,  p.  16) 
simply  shows  that  constitutional  due  process  is 
applicable  in  in  rem  proceedings,  not  to  inject  herein 
a  new  point  as  implied  by  counsel. 

(2)  In  answer  to  appellee's  contention  that  this 
appellant's  contention  is  so  ''startling"  (p.  17 
Appellee's  Brief)  we  call  the  court's  attention  to  the 
very  wording  of  the  letter  of  February  9,  1956, 
which  letter  does  not  contain  any  rejection  or  any 
approval,  formally  or  informally,  of  the  creditor's 
claim.  The  Supreme  Court  did  hold  that  the  attorney 
"in  substance"  rejected  the  claim.  This  suit  is 
brought  on  the  rejected  claim. 

CONCLUSION 

We,  therefore,  submit  that  this  appellant  presented 
her  claim  in  time ;  that  this  appellant,  a  non-resident 
creditor,  absent  from  the  state  at  all  times  in  ques- 
tion, had  no  notice  ''by  reason  of  being  out  of  the 
state."  That  in  substance  qualifies  this  creditor  to 
"present"  her  claim  to  the  personal  representative 
"at  any  time  before  decree  of  distribution."  The 
claim  was  so  presented  and  ignored. 

We  also  respectfully  submit  that  the  concealment 
of  the  date  of  first  publication  of  notice  to  creditors, 
when  specifically  requested  by  such  crippled,  dis- 
advantaged, or  disabled,  appellant-creditor,  consti- 
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tutes  extrinsic  fraud,  since  the  creditor-appellant 
was  thereby  deprived  of  her  traditionally  American 
opportunity  for  her  day  in  court  on  the  facts  of  her 
case  by  filing  her  affidavit  which  she  filed  in  the 
probate  court  promptly  after  discovery  of  the  need 
therefor;  appellant  assails  for  fraud,  directly,  and 
not  collaterally,  the  decree  of  distribution. 

Harkins  v.  Fielder,  310  P.  2d  423,  at  429  (11) 
(Calif.) 

We,  therefore,  respectfully  urge  that  this  inde- 
pendent suit  definitely  calls  for  a  trial,  not  only  of 
the  statutory  action  on  the  rejected  claim,  but  of  the 
question  of  extrinsic  fraud,  and  the  logical  need  for  a 
trusteeship  to  be  impressed  upon  the  estate,  or  any 
part  thereof  in  the  hands  of  appellee  individually. 

Dated  at  Boise,  Idaho,  March  27, 1958. 

Respectfully  Submitted, 

FRANK  E.  CHALFANT,  SR. 
Boise,  Idaho 

and 

RAYMOND  L.  GIVENS 
Boise,  Idaho, 

Attorneys  for  Appellant. 
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No.  15,801 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Gladys  E.  Lincoln  Gramm, 

Appellant, 

vs. 

Elizabeth  Lincoln,  Executrix  of  the 
Last  Will  and  Testament  of  Henry 
Lincoln,  Deceased, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division. 

APPELLEE'S  BRIEF. 


JURISDICTION. 

Appellee  accepts  the  statement  of  jurisdiction  so 
far  as  it  permitted  the  lower  Court  to  consider  this 
matter  by  reason  of  diversity  of  citizenship.  How- 
ever, it  is  felt  that  the  matters  raised  in  this  cause  of 
action  lie  exclusively  within  the  jurisdiction  of  the 
State  Courts  of  Idaho,  having  previously  been  con- 
sidered and  passed  upon  by  all  of  the  Courts  of  the 
said  State,  including  the  Supreme  Court  of  the  State 
of  Idaho  in  the  matter  entitled   Gladys  E.   Lincoln 


Gramm  v.  Elizabeth  Lincoln,  Supreme  Court  Idaho, 
312  Pac.  2d  113  (reproduced  in  T.R.  pages  30  to  38). 
In  this  connection  the  Constitution  of  the  State  of 
Idaho,  Article  V,  Section  21,  provides  that  "the  pro- 
bate Courts  shall  be  Courts  of  record  and  shall  have 
original  jurisdiction  in  all  matters  of  probate  .  .  .'^ 
and  the  Idaho  codes  at  Section  1-1202(7)  provide  that 
"the  Probate  Court  has  jurisdiction  ...  to  order  and 
regulate  all  distributions  of  property  or  estates  of 
deceased  persons". 


STATEMENT  OF  THE  CASE. 
(A)  History  of  Court  Action. 

This  case  began  as  a  proceeding  instituted  by  appel- 
lant in  the  Probate  Court  of  Ada  County,  Idaho,  by 
petition  to  vacate  and  set  aside  the  decree  of  final 
distribution  entered  in  said  estate  (T.R.  p.  54,  Para. 
XIV  of  Pretrial  Stipulation).  Appellant's  petition 
was  denied  by  the  Probate  Court  and  on  appeal  to 
the  Idaho  District  Court  the  decision  was  affirmed. 
Whereujoon  appellant  appealed  to  the  Idaho  Supreme 
Court  which  affirmed  the  order  of  the  District  Court 
(T.R.  pp.  30-38). 

While  the  appeal  from  the  decree  of  final  distribu- 
tion was  pending  in  the  Idaho  District  Court,  this 
case  was  filed  in  the  lower  Court  under  15-609  of  the 
Idaho  Code. 

After  thus  failing  three  times  in  the  state  Courts 
to  overthrow  the  decree  of  final  distribution  by  peti- 


tion  and  appeal,  appellant  now  seeks  to  set  it  aside 
by  a  collateral  attack. 

The  appeal  herein  is  from  an  order  of  the  lower 
Court  dismissing  appellant's  request  for  permission 
to  file  an  amended  complaint  suing  appellee  in  her 
individual  capacity  as  well  as  in  her  representative 
capacity  as  executrix  of  her  husband's  estate.  Both 
causes  of  action  in  the  proposed  amended  complaint 
are  based  on  the  same  facts  and  are  actions  at  law 
brought  pursuant  to  15-609  of  the  Idaho  code.  The 
first  cause  of  action  seeks  to  recover  judgment  upon 
a  creditor's  claim  against  appellee  as  executrix  of  her 
husband's  estate,  the  same  cause  of  action  as  is  stated 
in  the  original  complaint.  The  second  cause  of  action 
in  the  proposed  amended  complaint  is  grounded  on 
the  same  facts  and  denominated  ''unjust  enrichment". 
No  claim  for  "unjust  enrichment"  has  ever  been  pre- 
sented to  appellee  either  individually  or  otherwise. 

(B)  Statement  of  Facts. 

Appellant  lodged  with  appellee  her  alleged  credi- 
tor's claim  after  the  time  limited  for  the  presentation 
of  such  claims  and  did  not  obtain  an  order  of  the 
Probate  Court  extending  the  time  for  the  presentation 
of  claims.  She  did  not  even  apply  for  such  an  order 
until  long  after  the  decree  of  final  distribution  had 
been  made  and  entered  (T.R.  pp.  54-55,  Para.  XIII 
and  XV  of  Pretrial  Stipulation). 

Appellant  did  not  make  any  objection  to  the  first 
and  final  account  or  the  petition  for  final  distribution 
filed  in  the  Probate  Court.  She  did  not  appear  in  said 


Court  personally  or  by  counsel,  until  long  after  the 
decree  of  final  distribution  had  been  entered,  although 
under  Idaho  Code  15-1118  it  was  inciunbent  upon 
appellant  to  appear  in  the  Probate  Court  and  file  her 
objections  to  the  first  and  final  account  and  petition 
for  final  distribution. 

The  facts  of  this  case  are  set  forth  in  greater  detail 
in  the  Pretrial  Stipulation  (T.R.  pp.  46-57). 


ARGUMENT. 
I.     CREDITORS'  CLAIMS  MUST  BE  TIMELY  PRESENTED. 

(1)  Claims  Against  Estates  Must  Be  Presented  or  Sued  Upon  in 
Such  a  Way  and  at  Such  Time  as  Required  by  Local  Law, 
Otherwise  They  Are  Barred. 

Under  the  law  governing  the  administration  of 
decedents'  estates  there  are  stated  conditions  when  an 
executor  or  administrator  must,  perforce,  disallow  a 
claim.  Section  15-604  Idaho  Code,  quoted  at  p.  ''d"  of 
appellant's  brief,  compels  an  executor  or  administra- 
tor to  disallow  any  claim  not  timely  presented,  al- 
though it  does  permit  the  probate  judge,  for  good 
cause  being  shown,  to  order  an  extension  for  presen- 
tation if  such  extension  is  requested  before  a  decree 
of  distribution  is  entered. 

Another  condition  appears  in  Section  15-610  Idaho 
Code,  which  states,  in  part : 

''No  claim  must  be  allowed  by  the  executor  or  ad- 
ministrator, or  by  the  probate  judge,  which  was 
barred  by  the  statute  of  limitations,  at  the  time 
of  the  death  of  the  decedent  ..." 


Under  that  statute  neither  the  personal  represen- 
tative nor  the  probate  judge  can  allow  such  a  claim, 
but  must  disallow  it.  Section  15-609  Idaho  Code 
states : 

"When  a  claim  is  rejected,  either  by  the  executor 
or  administrator,  or  the  probate  judge,  the  holder 
must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator,  within  three  months 
after  notice  of  its  rejection,  if  it  be  then  due,  or 
within  two  months  after  it  becomes  due,  other- 
wise the  claim  is  forever  barred." 

Where  a  claim,  otherwise  valid,  must  be  rejected 
or  disallowed  by  the  executor  or  administrator,  or  by 
the  probate  judge,  because  of  a  statute  of  limitations, 
any  rejected  claimant  might  argue  that  the  decedent, 
his  estate,  or  an  heir  has  been  enriched— whether 
justly  or  unjustly.  Precisely  the  same  argument  could 
be  made  in  an  action  brought  on  a  rejected  claim  six 
months  or  six  years  after  notice  of  its  rejection.  But 
any  such  action  must  be  brought  against  the  executor 
or  administrator,  and  within  the  period  limited  by 
statute,  and  not  against  any  heir  or  heirs  who  might, 
arguendo,  have  been  enriched  by  the  amount  of  the 
rejected  claim.  The  right  to  an  action  on  a  rejected 
claim  is  given  and  fixed  by  statute ;  it  is  a  legal,  not 
an  equitable,  action,  and  is  exclusive. 


(2)  The  Cases  Relied  Upon  by  Appellant  Fail  to  Support  His 
Arg-ument,  Nor  Do  They  Substitute  a  Theory  of  "Unjust  En- 
richment" for  the  Legfal  Requirements  Respecting  the  Pres- 
entation of  Creditors'  Claims. 

If  appellant's  argument  of  unjust  enrichment  is 
sound,  a  suit  in  equity  could  be  brought  at  any  time, 
against  any  heir  or  heirs,  and  without  any  antecedent 
bother  of  filing  a  creditor's  claim  with  an  executor  or 
administrator.  It  requires  no  considerable  imagina- 
tion to  envisage  what  a  shambles  that  theory  would 
make  of  the  orderly  administration  and  distribution 
of  decedents'  estates,  and  of  the  statutes  governing 
such  administration  and  distribution,  including  the 
several  statutes  of  limitation  involved. 

Because  appellant  has,  at  p.  15  of  her  brief,  cited 
some  Idaho  cases  in  support  of  the  unjust  enrichment 
argument,  we  feel  obliged  briefly  to  discuss  them. 
Hixon  V.  AllpUn,  281  P.  2d  1042,  76  Idaho  327  (1955), 
related  to  restitution  under  a  defaulted  contract. 
Madison  v.  Buhl,  8  P.  2d  271,  51  Idaho  564  (1932), 
permitted  the  ward  of  a  deceased  guardian  to  bring 
an  action  against  the  heirs  of  his  estate  when,  as  dis- 
tributees, they  had  received,  as  a  part  of  his  estate, 
the  trust  property  properly  belonging  to  the  ward. 
The  Court  also  reannounced  the  rule  that  it  was  un- 
necessary for  the  ward  to  file  a  creditor's  claim  for 
the  simple  reason  that  the  property  held  by  the  de- 
cedent as  trustee  was  no  part  of  his  estate.  In  In  Re 
Isaacson's  Estate,  285  P.  2d  1061,  77  Idaho  12  (1955), 
the  lower  Courts  had  held  that  a  joint  will  created 
an  irrevocable  contract  and  rendered  invalid  a  pur- 
ported later  will  revoking  his  joint  will,  and  that  these 


issues  could  be  litigated  iii  the  Probate  Court  upon 
the  offer  of  the  subsequent  will  for  probate.  The 
Supreme  Court  reversed,  holding  that  the  Probate 
Court  was  without  jurisdiction  to  litigate  those  issues. 

At  p.  21  of  appellant's  brief,  three  Idaho  cases  are 
cited  to  support  the  proposition  that  appellee  owed 
some  duty  to  appellant  to  see  that  appellant  presented 
her  claim  in  time.  If  there  is  such  a  rule  the  cited 
cases  do  not  support  it.  Burns  et  al.  v.  Skogstad,  206 
P.  2d  765,  69  Idaho  227  (1949),  was  a  suit  in  equity 
to  impress  a  trust  upon  the  property  of  a  deceased 
executor.  The  executor  had  fraudulently  deceived  the 
residuary  legatees,  not  creditors,  of  the  estate.  Ger- 
lach  et  al.  v.  Sclmltz,  244  P.  2d  1095,  72  Idaho  507 
(1952),  also  was  a  suit  in  equity  to  impress  a  trust 
upon  the  property  distributed  to  Schultz,  who  was 
also  administrator  of  the  estate,  upon  his  petition 
alleging  that  he  was  the  decedent's  sole  heir.  Schultz' 
fraud  not  only  was  practiced  on  the  Probate  Court 
in  alleging  in  his  petition  for  final  distribution  that 
he  was  the  sole  and  only  heir,  but  he  fraudulently 
deceived  the  other  and  nonresident  heirs  by  inf  oiTning 
them  that  the  decedent  left  no  estate.  Swionfori  v. 
Simonfon,  193  P.  386,  33  Idaho  255  (1920),  did  in- 
volve a  creditor's  claim.  The  claim  was  rejected  by 
the  administratrix,  and  proceedings  were  commenced 
against  the  administratrix  in  her  representative  ca- 
pacity, and  against  her  personally,  on  two  causes  of 
action  in  the  same  complaint.  One  cause  was  to  com- 
pel the  administratrix  ''to  account  for  and  inventory 
certain  property  alleged  to  belong  to  the  estate  and 
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not  included  in  the  inventory,  and  which  she  claims 
as  her  own,  and  to  determine  the  title  thereto.  The 
second  cause  of  action  is  to  recover  judgment  on  a 
claim  which  had  been  presented  to  the  administratrix 
and  disallowed.  ..."  There  was  no  question  as  to 
the  timeliness  of  presenting  the  claim. 

It  was  contended  further  in  the  Simonton  case  that 
the  causes  of  action  were  improperly  joined,  for  the 
reason  that  the  first  was  against  tlie  administratrix 
as  an  individual,  and  the  second  was  against  her  in  her 
representative  capacity.   To  this  the  Court  said: 

*'The  position  is  not  well  taken.  In  reality  the 
complaint  states  but  one  cause  of  action.  The 
action,  although  arising  out  of  a  probate  proceed- 
ing, is  in  principle  essentially  a  creditor's  bill  in 
which  appellant  is  seeking  to  establish  the  fact 
that  she  is  a  creditor  of  the  estate  and  at  the  same 
time  to  reach  funds  which  she  claims  should  be 
subjected  to  the  payment  of  the  debt.  In  such  a 
proceeding  it  is  proper  that  respondent  be  made 
defendant,  both  as  an  individual  and  as  adminis- 
tratrix of  the  estate  of  a  deceased  person." 

The  Court  further  noted  that: 
*'We  are  here  called  upon  to  decide  only  the  ques- 
tion whether  the  creditor  under  such  circum- 
stances as  exist  in  this  case  where  the  adminis- 
tratrix is  adversely  claiming  property  which  the 
creditor  alleges  belongs  to  the  estate  may  main- 
tain the  action,  and  this  question  we  decide  in 
the  affirmative."  (Emphasis  added.) 

In  the  instant  case  appellant  does  not  claim  that 
appellee  is  adversely  claiming  property  allegedly  be- 


longing  to  the  estate,  but  does  claim  that  appellee  has 
been  unjustly  enriched  as  distributee  of  the  property 
of  the  estate  because  appellee,  as  executrix,  did  not 
pay  appellant's  alleged  claim,  and  that  the  Probate 
Court  did  not  order  the  payment  of  said  claim,  re- 
gardless of  the  statutory  admonition  both  to  appellant 
and  the  Probate  Court.  The  circumstances  here  do 
not  remotely  compare  to  the  circumstances  appearing 
in  Simonton  v.  Simonton,  supra,  and  which,  the  Court 
explicitly  stated,  were  the  only  circumstances  upon 
which  its  decision  rested. 

None  of  the  Idaho  cases  cited  by  appellant  support 
her  argument  of  unjust  enrichment,  nor  do  they  sug- 
gest any  departure  from  the  statutory  requirements 
that  creditors'  claims  be  timely  presented.  Appel- 
lant's cause  of  action  and  her  proposed  second  cause 
of  action  constitute,  essentially,  a  creditor's  claim 
against  the  estate.  The  controlling  statutes  and  deci- 
sions are  those  relating  to,  and  interpreting,  the  pre- 
senting of  creditors'  claims;  and  none  of  these  sup- 
ports or  gives  any  nourishment  to  appellant's  argu- 
ments of  unjust  enrichment. 


II.    THE  DECISION  OF  THE  IDAHO  SUPREME  COURT 
GOVERNS  IN  THIS  MATTER. 

(1)  This  Action  Is  an  Attempted  Collateral  Attack  on  the  Final 
Decision  of  the  Idaho  Supreme  Court. 

Appellant's  proposed  amended  complaint  was 
offered  after  the  decision  of  the  Idaho  Supreme 
Court,  312  P.  2d  113  (T.R.  pp.  30-38),  and  the  second 
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cause  of  action  pleaded  therein  was  an  attempt  to  get 
around  the  finality  of  that  decision.  This  second  cause 
of  action  is  nothing  more  than  a  collateral  attack  on 
the  order  of  the  Probate  Court  (See  par.  V  of  the 
second  cause,  at  p.  42  of  transcript  of  record). 

In  its  decision,  supra,  the  Idaho  Supreme  Court 
said: 

''Probate  courts  are  courts  of  record  with  orig- 
inal jurisdiction  in  all  matters  of  probate  and 
settlement  of  estates  of  deceased  persons,  Idaho 
Const.  Art.  V.  Sec.  21,  and  their  orders  and  judg- 
ments in  regard  to  such  matters  cannot  be  col- 
laterally attacked  and  can  be  reviewed  only  by 
proper  motion  in  such  courts  or  by  appeal  from 
their  decisions."  (See  p.  36  of  Transcript  of 
Record.) 

In  O'Neill  v.  Potvin,  13  Idaho  721;  93  P.  257,  a 
collateral  attack  upon  a  judgment  is  defined: 

''The  attack  is  collateral  if  the  action  or  pro- 
ceeding has  an  independent  purpose  and  contem- 
plates some  other  relief  or  result  than  the  mere 
setting  aside  of  the  judgment,  although  the 
setting  aside  of  the  judgment  may  be  necessary 
to  secure  such  independent  purpose." 

The  case  of  Flynn  v,  Driscoll,  38  Idaho  545;  223 
P.  524,  is  an  exhaustive  study  of  the  probate  law  of 
Idaho.  It  holds  that  suit  on  a  rejected  claim  under 
15-609  Idaho  Code,  if  it  be  a  demand  for  money,  is 
an  action  at  law,  a;ffirming  the  decision  of  the  Court 
on  that  point  in  IdaJw  Trust  Co.  v.  Miller,  16  Idaho 
308;  102  P.  360.  It  further  holds,  inter  alia: 
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''Probate  law  is  a  creature  of  statute.  Each 
point  thereof  is  governed  by  the  statute  in  force 
in  the  particular  state,  and  little  aid  can  be  gained 
from  text  writers  or  from  decisions  of  other 
states  where  the  statutes  are  not  identical,  or  at 
least  analogous." 

We  submit  that  the  state  Court  has  disposed  of 
both  causes  of  action  in  appellant's  proposed  amended 
complaint,  on  the  merits  and  on  the  law,  and  that  the 
order  of  the  lower  Court,  here,  was  and  is  correct  and 
proper.    This  appeal,  therefore,  should  be  dismissed. 

(2)  The  Decision  of  the  Idaho  Supreme  Court  Was  Properly- 
Based  on  Local  Law,  Which  Controls  in  This  Case,  and  Is 
Final  and  Conclusive. 

On  page  15  of  appellant's  brief  it  is  contended  that 
the  decision  of  the  Idaho  Supreme  Court  is  not  res 
judicata.  The  reasons  assigned  for  the  contention  are 
not  convincing.  Regardless  of  the  vantage  point  from 
which  one  examines  it,  the  decision  confirms  or  estab- 
lishes the  local  law,  and  we  are  proceeding  upon  the 
theory  that  this  Court  will  follow  the  local  law. 

In  that  respect  we  invite  the  Court  to  note  the  lan- 
guage of  the  Idaho  Statute  barring  belated  claims 
(15-604,  Idaho  Code).  The  statute  provides  that  a 
claim  not  presented  within  the  time  limited  in  the 
notice  to  creditors  is  barred  forever.  The  statute  does 
not  provide  that  a  claim  not  presented  before  the 
decree  of  distrilmtion  is  entered  is  barred.  Neither 
does  the  proviso.  The  proviso  is  construed  and  ex- 
pounded by  the  Supreme  Court  in  Penn  MutMol  Life 
Ins.  Co.  V.  Beaiichamp,  57  Idaho  530;  66  P.  2d  1020. 
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A  belated  claim  of  a  non-resident  creditor  is  of  no 
validity  unless  its  presentation  be  preceded  or  accom- 
panied by  an  order  of  Court  permitting  it  to  be  pre- 
sented. Under  15-607  Idaho  Code  only  claims  that 
are  presented  to  the  executor  or  administrator  need 
be  acted  upon  by  him.  A  belated  claim  is  a  nullity, 
having  no  more  validity  than  a  blank  sheet  of  paper, 
which  the  personal  representative  is  free  to  ignore. 
Even  if  timely  presented  it  need  not  be  acted  upon 
for  sixty  days,  and  if  it  is  rejected  it  need  not  be 
reported  to  the  Probate  Court.  Under  15-1116  Idaho 
Code  notice  must  be  given,  by  posting  or  publication, 
as  the  Court  may  direct,  and  for  such  time  as  may 
be  ordered,  of  the  hearing  for  a  final  settlement,  and 
under  15-1118  Idaho  Code  it  is  provided: 

"On  the  day  appointed,  or  any  subsequent  day 
to  which  the  hearing  may  be  postponed  by  the 
court,  any  person  interested  in  the  estate  may 
appear  and  file  his  exceptions  in  writing  to  the 
account  and  contest  the  same." 

Under  15-604  Idaho  Code  a  personal  representative 
has  no  authority  to  pay  claims  presented  after  the 
time  limited  for  their  presentation  has  expired. 

Sclmeeherger  v.  Frazer,  36  Idaho  737;  213  P. 

568; 
Flynn  v.  DriscoU,  38  Idaho  545;  223  P.  524; 
Limdy  v.  Lemp,  32  Idaho  162 ;  179  P.  738 ; 
Blake  v.  Lemp,  32  Idaho  158 ;  179  P.  737. 

The  burden  of  appellant's  complaint  is  that  she  did 
not  receive  justice  in  the  state  Courts  because  the 
Probate  Court  is  not  a  court  of  general  equity  juris- 
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diction.     The    assumption,    it   is   thought,   is    a   non 
sequitur. 

The  Probate  Court,  under  5-905  Idaho  Code,  had 
exclusive  jurisdiction  to  make  and  enter  the  decree 
of  final  distribution  and  to  correct  said  decree,  if 
warranted,  by  vacating  and  setting  it  aside  or  refus- 
ing so  to  do,  either  upon  a  timely  motion  being  made, 
or  by  appeal. 

Horn  V.  Cornwall,  65  Idaho  115;  139  P.  2d  757; 

Snow  V.  Prolate  Court,  60  Idaho  611 ;  95  P.  2d 
844; 

Moyes  v.  Moyes,  60  Idaho  601;  94  P.  2d  782. 

Both  the  motion  to  vacate  and  the  appeal  from  the 
decree  were  grounded  upon  the  same  alleged  errors 
as  those  specified  in  appellant's  motion  to  amend  the 
complaint.  The  Probate  Court  had  jurisdiction  to 
hear  and  determine  those  matters,  and  its  decision 
was  affirmed  by  the  State  District  Court  and  the 
Supreme  Court. 

''While  probate  courts  are  not  courts  of  gen- 
eral equity  jurisdiction,  yet,  in  matters  falling 
within  their  jurisdiction  they  possess  many  of 
the  powers  usually  exercised  by  courts  of  equity." 
21  C.J.S.  Sec.  302,  p.  542. 

"The  jurisdiction  conferred  ...  is  statutory 
and  yet  all  probate  matters  are  equitable  in  their 
TiPiture 

Walker  v.  Cook,  128  N.E.  584;  294  111.  294. 

The  appellee's  position  may  be  stated  to  bo  that  the 
decision  of  the  Supreme  Court  is  right,  but  whether 
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right  or  wrong  it  is  final  and  conclusive,  and  appellant 
is  bound  by  it.  Therefore,  we  shall  spend  very  little 
time  defending  the  decision.  We  shall  confine  our 
argument  largely  to  showing  that  what  the  appellant 
undertook  to  accomplish  in  the  lower  Court  was, 
under  the  guise  of  an  amendment,  a  retrial  of  the 
matters  decided  against  her  by  the  state  Courts. 

It  is  important  to  remember  in  connection  with  this 
matter  that : 

''No  principle  is  more  firmly  settled  than  that 

equity  will   not   come   to   the    aid   of   one   who, 

through  his  own  delay  and  own  fault,  has  lost 

the  remedy  which  the  law  provided." 

DeMattos  v.  McGovern,  25  C.A.  2d  429;  77  P. 

2d  522. 


III.    APPELLANT  CANNOT  CLAIM  TO  HAVE  BEEN  MISLED 
BY  MR.  PAINE 'S  LETTER  OF  FEBRUARY  9,  1956. 

The  next  point  that  appellant  labors  is  that  she  was 
misled  by  a  letter  (T.R.  pp.  51-52)  which  deceived  the 
Probate  Court  and  the  appellant  to  her  prejudice. 
We  cannot  say  that  appellant  was  not  deceived  or 
misled  by  the  letter,  but  we  can  say  that  the  charge 
is  an  insult  to  appellant's  intelligence — that  the  letter 
was  not  calculated  or  likely  to  deceive  any  ordinary 
person,  or  even  an  infant.  The  point  is  stressed  by 
appellant  as  though  appellee  had  withheld  informa- 
tion from  her  that  was  peculiarly  within  the  knowl- 
edge of  appellee,  whereas  the  notice  to  creditors  was 
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published  in  a  Boise  newspaper  pursuant  to  an  order 
of  the  Probate  Court.  The  desired  information  could 
have  been  had  in  an  hour  through  the  offices  of  local 
counsel  or  even  a  lajrman.  Instead  appellant  chose 
to  make  appellee  run  errands  for  her. 

The  repeated  attempts  of  appellant  to  make  a  scape- 
goat of  appellee  by  blaming  her  for  appellant's  negli-' 
gence  in  the  face  of  the  letter  and  the  decision  of  the 
Supreme  Court  further  exemplifies,  it  is  thought,  that 
necessity  knows  no  law. 


IV.  THERE  IS  NO  INCONSISTENCY  BETWEEN  THE  DECISION 
OF  THE  IDAHO  SUPREME  COURT  AND  THE  PRETRIAL 
STIPULATION. 

Appellant's  specification  of  error  No.  XII  is  to 
the  effect  that  the  Supreme  Court's  decision  contra- 
dicts the  stipulation  of  facts  (T.R.  pp.  46-58)  in  this: 
That  according  to  the  stipulation  the  alleged  claim 
was  presented  ten  days  before  the  decree  of  distribu- 
tion was  entered,  whereas,  the  decision  of  the  Supreme 
Court  rules  that  '^neither  the  affidavit  mentioned  in 
the  section,  nor  claim  was  presented  in  this  case  with- 
in the  time  prescribed."  The  two  statements  are 
neither  inaccurate  nor  contradictory.  The  question 
is  not  whether  the  claim  was  presented  before  the 
decree  of  distribution  was  entered,  but  whether  it  was 
presented  before  the  time  limited  in  tlie  notice  to 
creditors  for  the  presentation  of  claims. 
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The  last  sentence  of  the  specification,  namely,  that 
the  time  for  filing  an  affidavit  is  not  definite  is  a  mere 
quibble.  The  provision  is  that  the  requisite  affidavit 
must  be  filed  before  the  decree  of  distribution  is 
entered.  The  decision  correctly  states  that  neither  was 
the  order  applied  for  nor  was  the  claim  presented 
within  the  time  prescribed. 


V.  NO  SHOWING  HAS  BEEN  MADE  THAT  THE  NOTICE  RE- 
QUIRED BY  IDAHO  LAW  FOR  THE  PRESENTATION  OF 
CREDITORS'  CLAIMS  IS  UNREASONABLE  OR  IS  A  DENIAL 
OF  DUE  PROCESS. 

On  page  16  of  appellant's  brief  it  is  argued  that 
the  notice  provided  by  the  statutes  of  Idaho  for  in 
rem  proceedings  is  insufficient  and  imreasonable. 
What  notice  is  referred  to,  and  why  it  is  deemed  in- 
su^cient  or  unreasonable,  is  not  stated.  To  the  best 
of  our  knowledge  the  statutes  involved  are  part  of  the 
local  law.  However  that  may  be,  appellant  had  more 
than  constructive  notice  of  the  proceedings  of  which 
she  complains ;  that  notice  was  provided  by  the  corre- 
spondence had  between  her  and  the  Probate  Judge 
(T.R.  pp.  47-48). 

In  Chandler  v.  Probate  Court,  26  Idaho  173;  141 
P.  635,  the  Idaho  Supreme  Court  rules : 

"*  *  *  it  was  incumbent  upon  the  petitioner,  who, 
in  common  with  everybody  else,  had  the  only 
notice  of  the  hearing  on  the  petition  for  final 
settlement  which  was  required  by  law,  *  *  *  to 
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appear  in  the  probate  court  and  file  their  excep- 
tions or  make  their  objections.  *  *  *  They  knew 
whether  or  not  they  were  going  to  dispute  the 
action  of  the  administrator  in  failing  to  allow 
their  claim ;  they  knew  that  the  settlement  of  the 
estate  was  pending  in  the  probate  court ;  they  had 
statutory  notice  of  the  petition  for  final  settle- 
ment. Under  these  circumstances  their  failure 
to  keep  track  of  the  proceedings  and  file  their 
exceptions  was  such  a  failure  to  protect  them- 
selves in  the  way  provided  by  law  as  constittues 
laches, 


*     *     *  J7 


Section  5600,  Revised  Codes,  cited  in  Chandler  v. 
Probate  Court,  supra,  pp.  637-8,  is  now  15-1118  Idaho 
Code. 

At  page  16  of  appellant's  brief  it  is  asserted  that 
no  action  was  taken  on  appellant's  alleged  claim, 
'^either  by  allowance  or  rejection  thereof."  This  is 
a  rather  startling  contention  in  view  of  the  decision 
of  the  Supreme  Court  and  the  allegation  in  appel- 
lant's complaint  herein:  "That  on  the  9th  day  of 
February,  1956  defendant  (appellee),  as  such  execu- 
trix, rejected  plaintiff's  (appellant's)  said  claim" 
(T.R.  pp.  4-5). 


CONCLUSION. 

For  the  above  stated  reasons,  we  submit  that  prin- 
ciples of  unjust  enrichment  cannot  apply,  that  the 
final  decision  of  the  Idaho  courts  is  correct  and  de- 
termines the  result  in  this  case  and  that  there  has 
been  no  fraud  or  violation  of  due  process.     Accord- 
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ingly,  the  action  of  the  lower  court  herein  should  be 
upheld. 

Dated,  San  Francisco,  California, 
February  24,  1958. 

Respectfully  submitted, 
Karl  Paine, 
Joseph  N.  Leggat, 
Richard  M.  Leonard, 
Stuart  R.  Dole, 
Leonard  &  Dole, 
By  Karl  Paine, 

Attorneys  for  Appellee. 
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15(a)  Federal  Rules  of  Civil  Procedure, 

Title  28  USCA,  Vol.  1,  p.  23 2,8 

CONSTITUTION  AND  STATUTES 

U.  S.  CONSTITUTION,  FOURTEENTH 
AMENDMENT,  SECTION  1.—  ...  No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

"JURISDICTION  —  ORIGINAL  AND  APPEL- 
LATE.— The  district  court  has  original  jurisdiction : 

1.  In  all  cases  both  at  law  and  in  equity.  *  *  *" 
Sec.  1-705  Idaho  Code. 


"TIME  FOR  PRESENTING  CLAIMS.  —  The 
time  expressed  in  the  notice  must  be  four  months 
after  its  first  publication."  Sec.  15-602  Idaho  Code. 

"BAR  OF  CLAIMS  NOT  PRESENTED  WITH- 
IN TIME  LIMITED.  —  All  claims  arising  upon 
contracts,  whether  the  same  be  due,  not  due  or 
contingent,  must  be  presented  within  the  time  limited 
in  the  notice,  and  any  claim  not  so  presented  is  barred 
forever:  provided,  that  when  it  is  made  to  appear 
by  the  affidavit  of  the  claimant,  to  the  satisfaction 
of  the  court  or  a  judge  thereof,  tJrnt  the  claimant 
had  no  notice  as  provided  in  this  chapter  by  reason 
of  being  out  of  the  state,  it  may  be  presented  at  any 
time  before  a  decree  of  distribution  is  entered."  Sec. 
15-604  Idaho  Code.  (Italics  are  ours.) 

"ALLOWANCE  OR  REJECTION  OF  CLAIMS. 
— When  a  claim,  accompanied  by  the  affidavit  re- 
quired in  this  chapter,  is  presented  to  the  executor 
or  administrator  he  must,  within  sixty  days  after 
its  receipt,  indorse  thereon,  his  allowance  or  rejec- 
tion, with  the  day  and  date  thereof.  If  he  allows  the 
claim,  he  must  within  the  same  time  present  it  to 
the  probate  judge  for  his  approval,  who  must,  in  the 
same  manner,  indorse  upon  it  his  allowance  or  rejec- 
tion. //  the  executor,  administrator,  or  judge  reject 
the  claim,  or  disalloiv  any  part  thereof,  he  shall  with- 
in ten  days  thereafter  notify  the  claimant,  his  agent 
or  attorney,  by  mail  or  personal  notice  of  such  rejec- 
tion or  disallowance.  If  the  claim  be  presented  to  the 


executor  or  administrator  before  the  expiration  of 
the  time  liviited  for  the  presentation  of  claims  the 
same  is  presented  in  time,  though  acted  upon  by  the 
executor  or  administrator,  and  by  the  judge,  after 
the  expiration  of  such  time.'''  Sec.  15-607  Idaho  Code. 
(Italics  are  ours.) 

.    "ACTIONS  BY  AND  AGAINST  EXECUTORS. 

■ — Actions  for  the  recovery  of  any  property,  real  or 
personal,  or  for  the  possession  thereof,  or  to  quiet 
title  thereto,  or  to  determine  any  adverse  claim  there- 
on, and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  adminis- 
trators in  all  cases  in  which  the  same  might  have 
been  maintained  by  or  against  their  respective 
testators  or  intestates.'^  Sec.  15-803  Idaho  Code. 
(Italics  are  ours.) 

"SUIT  ON  REJECTED  CLAIM.— When  a  claim 
is  rejected  either  by  the  executor  or  administrator, 
or  the  probate  judge,  the  holder  must  bring  suit  in 
the  proper  court  against  the  executor  or  administra- 
tor, within  three  months  after  notice  of  its  rejection, 
if  it  be  then  due,  or  within  two  months  after  it 
becomes  due,  otherwise  the  claim  is  forever  barred." 
Sec.  15-609  Idaho  Code.  (Italics  are  ours.) 

"FINAL  DECISIONS  OF  DISTRICT  COURTS. 
The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district  courts 
of  the  United  States,  the  District  Court  for  the 
Territory  of  Alaska,  the  United  States  District  Court 


for  the  District  of  the  Canal  Zone,  and  the  District 
Court  of  the  Virgin  Islands,  except  where  a  direct 
review  may  be  had  in  the  Supreme  Court."  Sec.  1291, 
Title  28  USCA. 

^'CIRCUITS  IN  WHICH  DECISIONS  REVIEW- 
ABLE. Appeals  from  reviewable  decisions  of  the 
district  and  territorial  courts  shall  be  taken  to  the 
courts  of  appeals  as  follows : 

(1)  From  a  district  court  of  the  United  States 
to  the  court  of  appeals  for  the  circuit  embracing  the 
district;  *  *  *"  Sec.  1294,  Title 28  USCA. 

'^DIVERSITY  OF  CITIZENSHIP;  AMOUNT 
IN  CONTROVERSY,  (a)  The  district  courts  shall 
have  original  jurisdiction  of  all  civil  actions  where 
the  matter  in  controversy  exceeds  the  sum  or  value 
of  $3,000  exclusive  of  interest  and  costs,  and  is 
between : 

(1)  Citizens  of  different  States:^"  Sec.  1332,  Title 
28  USCA. 


IN  THE 

Court  nf  App^alfi 


GLADYS  E.  LINCOLN  GRAMM, 

Appellant, 
vs. 

ELIZABETH   LINCOLN,   Executrix  of  the  Last 
Will  and  Testament  of  Henry  Lincoln,  Deceased, 

Appellee. 


APPELLANT'S  BRIEF 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division 


I.     JURISDICTION 

This  Honorable  Court  of  Appeals  has  jurisdiction 
of  this  appeal  by  reason  of  Sec.  1291  and  1294,  Title 
28,  U.S.C.A. 

The  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division,  has  jurisdiction  of  this 
suit  under  Sec.  1332,  Title  28,  U.S.C.A.,  in  lieu  of 
the  state  district  court  by  reason  of  diversity  of 
citizenship   and  amount  involved  alleged  in  com- 
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plaint,  pp.  3,  4,  5,  and  6;  amended  complaint,  pp. 
39,  40,  41,  42,  43,  and  44;  Pretrial  Stipulation,  pp. 
46,  47,  48,  49,  50,  51,  52,  53,  54,  55,  56,  57  and  58; 
and  reply  to  affirmative  defense,  pp.  19,  20,  21,  22, 
23,  and  24. 

Also:  Under  Sec.  1-705  Idaho  Code:  "The  district 
court  has  original  jurisdiction  ...  in  all  cases  both 
at  law  and  in  equity  .  .  ."  and  Gallivan  v.  Jones,- 42 
CCA.  408,  102  Fed.  423;  also:  Sec.  15-609  Idaho 
Code. 

II.     INTRODUCTORY  SUMMARY 

Under  Rule  15(a),  appellant  is  entitled  to  file  her 
amended  complaint  whereby  she  seeks  allowance  of 
her  non-resident  creditor's  claim  as  having  had  no 
actual  notice,  though  such  knowledge  of  the  date 
of  the  first  publication  of  the  Notice  to  Creditors 
was  requested,  from  the  executrix  and  the  unques- 
tioned fact  that  appellant's  claim  was  filed  before  the 
decree  of  distribution  as  allowed  by  statutes :  Section 
15-604  Idaho  Code,  and  Section  15-607  Idaho  Code. 

The  U.  S.  District  Court  for  Idaho  had  jurisdiction 
because  of  diversity  of  citizenship  and  amount  in- 
volved being  over  $3,000.00. 

'<'  The  executrix  occupied  a  fiduciary  position  to- 
wards appellant  and  violated  such  duty  by  failing 
and  refusing,  when  requested  by  appellant,  to  tell 
appellant  the  first  date  of  publication  of  Notice  to 
Creditors. 

The  decision  of  the  State  Supreme  Court  (In  re 
Lincoln's  Estate,  312  Pac.  2d  113)  on  appeal  from 
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the  Probate  proceedings,  is  not  res  adjudicata  be- 
cause the  parties  and  issues  herein  are  not  the  same, 
appellee  being  sued  in  equity  in  her  individual 
capacity,  for  unjust  enrichment,  extrinsic  fraud, 
and  violation  of  her  fiduciary  duty  as  executrix,  the 
State  Probate  Court  being  without  equity  juris- 
diction. 

Also,  that  a  trust  should  be  impressed  upon  the 
funds  of  the  estate  distributed  to  appellee  and  as  a 
suit  for  specific  performance  of  the  agreement  sued 
on,  or  quasi-specific  performance,  it  was  unnecessary 
for  appellant  to  file  a  claim. 

If  it  was  necessary  to  have  filed  a  claim,  suit 
thereon  had  to  be  in  an  independent  action,  which 
was  not  and  could  not  have  been  encompassed  in  the 
preceding  State  appeal.  Appellant  seeks  herein  due 
process  by  a  consideration  of  her  claim  on  the  merits 
as  guaranteed  by  law.  U.  S.  Constitution,  14th 
Amendment,  Sec.  1. 

III.     STATEMENT  OF  PLEADINGS 
AND  FACTS 

Plaintiff  and  deceased,  Henry  Lincoln,  then  hus- 
band and  wife,  separated  about  1937.  Plaintiff  was 
then,  ever  since  has  been  and  now  is  a  resident  of 
California,  p.  46. 

On  March  2,  1937,  Henry  Lincoln  obtained  a 
divorce  in  Clark  County,  Nevada,  from  plaintiff 
on  substituted  service.  Subsequently,  both  parties 
married,  but  not  to  each  other,  p.  46. 
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jrlOn  September  14,  1938,  plaintiff  and  deceased 
duly  and  regularly  made  a  property  settlement 
agreement  wherein,  among  other  provisions,  de- 
ceased Henry  Lincoln,  agreed  to  pay  plaintiff  $125.00 
per  month  during  the  rest  of  his  natural  life.  p.  46. 
The  agreement  further  provided  ''that  the  said 
parties  hereto  hereby  accept  the  considerations: 
moving  to  each  of  them  under  this  agreement  as  a 
full  and  complete  settlement  of  all  property  rights, 
and  each  party  agrees  to  accept  as  a  complete  settle- 
ment of  all  his  or  her  right  to  alimony,  maintenance, 
attorney's  fees  and  costs,"  p.  47,  and  ''that  this  agree- 
ment is  not  made  and  shall  not  be  construed  as  an 
agreement  for  or  in  aid  of  any  divorce  and  that  it  is 
to  remain  in  full  force  and  effect  v^hether  the  parties 
continue  with  the  relation  of  husband  and  wife,  or 
such  relations  may  hereafter  be  dissolved  for  any 
cause  whatever."  p.  47. 

Deceased,  Henry  Lincoln,  never  paid  anything  on 
this  contract  and  died  testate  August  17,  1955,  being 
then  a  resident  of  Boise,  Idaho,  p.  47. 

Defendant,  Elizabeth  Lincoln,  deceased's  wife  at 
the  time  of  his  death  was,  pursuant  to  the  provisions 
of  the  Will,  duly  and  regularly  appointed  executrix., 
p.  47. 

On  December  29,  1955,  Joseph  Shane  of  Los 
Angeles,  California,  attorney  for  the  plaintiff,  wrote 
the  Clerk  of  the  Probate  Court,  Ada  County,  State 
of  Idaho,  specifically  asking  if  the  Henry  Lincoln. 
Estate  were  then  and  there  pending,  pp.  47,  48. 
The  Probate  Court's  answer  did  not  specify  the  date 
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for  presentation  of  claims,  but  did  state  that  the 
estate  was  in  the  process  of  probate,  p.  48.  On 
February  6,  1956,  plaintiff's  attorney  wrote  appellee 
as  executrix,  c/o  Karl  Paine,  her  attorney,  at  the 
place  designated  for  the  presentation  of  claims,  ask- 
ing specifically  for  the  date  of  first  publication  of  the 
notice  to  creditors  in  order  that  the  appellant  might 
act,  if  necessary,  as  a  non-resident  creditor  having 
no  notice  as  provided  in  Chapter  6,  Title  15,  Idaho 
Code,  Sec.  15-604,  pp.  49,  50. 

The  attorney's  answer  did  not  give  this  informa- 
tion and  expressly  declined  to  give  this  or  any  infor- 
mation, p.  51. 

On  February  6,  1956,  appellant  presented  her 
claim  by  letter  from  her  attorney  to  respondent's 
attorney  at  the  place  designated  for  the  presentation 
of  claims,  two  days  before  respondent  filed  her  first 
and  final  account  and  petition  for  distribution  of 
the  estate,  February  8,  1956.  On  February  9,  1956, 
respondent's  attorney  acknowledged  receipt  of  the 
claim,  pp.  49,  50,  51,  52. 

On  March  16,  1956,  appellant  petitioned  the  Pro- 
bate Court  to  vacate  and  set  aside  the  decree  of  settle- 
ment and  final  distribution  on  the  ground  that 
respondent  had  falsely  represented  to  the  Court  that 
all  the  debts  of  said  deceased  and  his  estate  had  been 
fully  paid,  whereas  neither  the  decree  nor  the  petition 
for  distribution  disclosed  the  filing  of  appellant's 
claim,  which  had  been  presented  prior  to  the  decree 
of  distribution,  and  the  appellee's  affidavit  stated 
none  was  presented,  p.  54. 
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On  April  5,  1956,  appellant  petitioned  the  Probate 
Court  of  Ada  County,  State  of  Idaho,  for  an  exten- 
sion of  time  for  filing  her  creditor's  claim  by  reason 
of  appellant  being  out  of  the  State,  and  having  had 
no  actual  notice,  directly  or  indirectly,  of  notice  to 
creditors  in  the  estate,  praying  for  an  order  of  the 
court  extending  time  for  filing  of  creditor's  claim 
presented  February  7,  1956,  (erroneously  shown  as 
February  17,  1956.  p.  55)  and  that  defendant  as 
executrix  be  ordered  by  the  court  to  reject  or  allow 
and  act  upon  her  claim.  This  petition  was  accom- 
panied and  supported  by  affidavits  of  plaintiff  and 
her  attorney,  Joseph  Shane,  and  contains  a  state- 
ment that  she  was  a  non-resident  of  the  State  of 
Idaho  and  had  no  actual  notice  of  the  first  publication 
of  notice  to  creditors.  No  countershowing  was  made. 
Therefore,  the  non-residence  and  lack  of  actual  notice 
of  the  first,  or  any,  publication  of  notice  to  creditors 
are  clearly  established  facts,  p.  55. 

A  general  demurrer,  motion  to  strike  and  motion 
to  overrule  the  above  petition  were  interposed  by 
respondent  on  the  ground  substantially  that  appel- 
lant's claim  had  not  been  filed  within  time,  that  is, 
within  four  months  of  the  first  publication  of  notice 
to  creditors  and  that  plaintiff  had  not  applied  to  the 
Probate  Court  to  extend  the  time  for  the  presentation 
of  claims  and  no  order  had  been  made  relative 
thereto,  p.  55. 

-'  The  Probate  Court  sustained  the  Demurrer,' 
Motion  to  Overrule  and  Motion  to  Strike  as  did  the 
District  Court  of  the  Third  Judicial  District,  Ada 
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County,  State  of  Idaho,  on  appeal  to  said  Court,  pp. 
55,  56.  At  the  trial  in  the  District  Court  further 
evidence  was  adduced  to  the  effect  that  plaintiff  was 
a  non-resident  of  the  State  of  Idaho,  and  had  no 
actual  notice  of  the  first  publication  of  Notice  to 
Creditors,  notice  required  by  statute,  as  to  when 
claims  had  to  be  filed,  p.  56,  under  Sec.  15-602  Idaho 
Code,  as  a  matter  of  fact  as  well  as  law. 

Upon  appeal  to  the  Supreme  Court  of  the  State,  it 
affirmed  the  action  of  the  District  Court,  affirming 
the  action  of  the  Probate  Court. 

On  May  5,  1956,  appellant  filed  this  suit  in  the 
District  Court  of  the  United  States  in  the  District 
of  Idaho,  Southern  Division,  as  a  suit  on  a  rejected 
claim  though  the  claim  had  never  been,  as  such, 
rejected  by  the  executrix,  the  record  clearly  showing 
two  sustaining  jurisdictional  requirements,  namely: 
diversity  of  citizenship  and  amount  over  $3,000.00. 
p.  46. 

On  July  23,  1957,  appellant  filed  her  amended 
complaint,  p.  66. 

On  August  16,  1957,  appellant  lodged  proposed 
amended  complaint  which  is  almost  identical  with 
but  alleging  a  different  date  of  contract  than 
amended  complaint  actually  filed  on  July  23,  1957. 
p.  66. 

*'A  party  may  amend  his  pleading  once  as  a  matter 
of  course  at  any  time  before  a  responsive  pleading 
is  served  or,  if  the  pleading  is  one  to  which  no  re- 
sponsive pleading  is  permitted  and  the  action  has 
not  been  placed  upon  the  trial  calendar,  he  may  so 
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amend  it  at  any  time  within  20  days  after  it  is 
served.  Otherwise  a  party  may  amend  his  pleading 
only  by  leave  of  court  or  by  written  consent  of  the 
adverse  party ;  and  leave  shall  be  freely  given  when 
justice  so  requires.  A  party  shall  plead  in  response 
to  an  amended  pleading  within  the  time  remaining 
for  response  to  the  original  pleading  or  within  10 
days  after  service  of  the  amended  pleading,  which- 
ever period  may  be  the  longer,  unless  the  court 
otherwise  orders."  Federal  Rules  of  Civil  Procedure, 
Rule  15(a). 

The  above  detailed  facts  are  clearly  shown  without 
deviation  or  contradiction  in  the  stipulation  of  facts 
filed  herein,  p.  46,  except  the  typographic  error  in 
date  of  presentation,  p.  55. 

IV.     SPECIFICATIONS  OF  ERROR 

Appellant  specifies  as  error  that  the  learned  trial 
court,  by  its  order  dated  August  27, 1957,  p.  66 : 

I 

Erred  in  denying  appellant's  motion  for  leave  to 
file  her  amended  complaint  thereby  denying  the 
Federal  District  Court's  broad  equity  jurisdiction 
as  the  competent  tribunal  for  trial  of  this  suit  and 
amendment  under  15(a),  Federal  Rules  of  Civil 
Procedure. 

II 

Erred  in  refusing  to  exercise  equity  jurisdiction 
for  specific  performance  of  the  agreement  sued  upon 
since  the  state  probate  court  was  wholly  without 
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equity  jurisdiction.  In  re  Isaacson's  Estate,  77  Idaho 
12, 285,  P.  2d  1061,  Key  No.  Courts  2OO14. 

Ill 

Erred  in  denying  liability  of  appellee  for  unjust 
personal  enrichment  while  withholding  information 
specifically  requested  by  a  non-resident  creditor, 
who  had  not  received  the  notice  or  any  notice  to 
creditors  provided  by  Chapter  6,  Title  15,  Idaho 
Code,  being  the  notice  to  creditors  referred  to  in  Sec. 
15-604  Idaho  Code,  and  15-607  Idaho  Code,  by  reason 
of  being  outside  the  state  of  Idaho. 

IV 

Erred  in  not  giving  proper  and  complete  con- 
sideration to  the  acknowledged  fact  that  the  claim 
had  been  actually  presented  prior  to  the  decree  of 
distribution  in  the  Henry  Lincoln  Estate,  pp  51,  52. 
Sees.  15-604  and  15-607  Idaho  Code  (last  sentences). 

V 

Erred  when  it  failed  to  recognize  the  equitable 
jurisdiction  created  through  the  probability  that 
appellant,  as  the  former  wife,  does  not  necessarily 
have  to  present  her  claim  at  all  since  the  agreement 
sued  on  was  made  in  consideration  of  the  duty  of 
support  owed  by  decedent  and  upon  her  entire  re- 
linquishment of  her  entire  property  rights,  it  was 
entitled  to  performance.  Ashbauth  v.  Davis,  71  Idaho 
150,  227  P.  2d  951;  32  A.L.R.  2d  361;  21  Am.  Jur. 
96,  Sec.  79,  Notes  9,  19;  Toulouse  v.  Burkett,  Admr. 
10  Pac.  26,  2  Idaho  184. 
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VI 

Erred  in  due  process  of  law,  in  violation  of  the 
Federal  Constitution,  in  that  appellant  did  not  have 
any  notice  of  the  time  within  which  claims  had  to  be 
filed,  although  she  had  filed  her  claim  and  had  become 
thereby  an  interested  party  at  the  time  of  the  letter 
dated  February  9, 1956,  nine  days  prior  to  the  date  of 
decree  of  distribution  and  appellant  was  thereby 
unfairly  denied  recourse  and  equal  treatment  and 
protection  under  Sec.  15-604  and  15-607  Idaho  Code, 
and  guaranteed  by  the  14th  Amendment,  U.  S. 
Constitution,  Sec.  1. 

VII 

Erred  in  depriving  appellant  of  her  remedies,  at 
law  and  in  equity,  by  treating  the  Idaho  Supreme 
Court  decision  In  re  Lincoln's  Estate,  312  P.  2d  103, 
79  Idaho,  as  determinative  of  all  issues  herein  when 
that  Honorable  Court's  opinion  and  decision  had  the 
effect,  in  this  regard  of  merely  denying  appellant  a 
plain,  speedy  and  adequate  remedy  at  law  on  that 
appeal  concerning  only  the  procedural  law  of  the 
State  of  Idaho  in  probate  matters,  when  there  were 
no  issues  before  that  court  on  the  several  questions 
presented  in  this  plenary  suit  in  equity. 

VIII 

Erred  in  failing  and  refusing  to  hear  on  its  merits 
the  complaint  of  appellant,  as  amended,  containing 
allegations  of  unjust  enrichment  of  appellee,  and 
specific  performance. 
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IX 

Erred  in  failing  and  refusing  to  consider  the 
allegations  of  fraud  raising  the  question  of  the 
competency  of  that  Federal  District  Court  to  impress 
upon  the  estate  in  the  hands  of  the  distributee  a  trust 
in  favor  of  appellant.  q  Ni-^ 

Erred  in  failing  to  take  into  consideration  the  fact 
that  notice  of  rejection  of  the  creditor's  claim  of 
appellant  was  never  given  in  writing,  or  at  all,  by 
the  executrix  as  required  by  Sec.  15-607  Idaho  Code, 
thus  depriving  appellant  of  her  right  to  file  her  affi- 
davit under  Sec.  15-604  Idaho  Code  before  decree  of 
distribution. 

XI 

Erred  in  failing  to  assume  and  exercise  the  full 
inherent  equity  powers  of  the  Federal  District  Court 
as  the  proper  and  competent  tribunal  sitting  in 
chancery,  in  lieu  of  the  State  District  Court,  on  these 
allegations. 

XII  J^'t'  ^■■ 
■  Erred  in  failing  to  recognize  the  contradiction 
between  facts  stated  in  the  pretrial  stipulation  and 
facts  as  stated  in  the  Supreme  Court's  decision  in 
the  matter  of  presentation  of  the  claim  within  the 
time  allowed  by  Section  15-604  Idaho  Code,  since 
the  statement  of  facts  shows  that  the  claim  was 
presented  ten  (10)  days  before  the  decree  of  distri- 
bution was  entered,  p.  51.  The  Supreme  Court  de- 
cision on  page  115,  second  column:  "Neither  the 
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affidavit  mentioned  in  the  section  nor  claim  was  pre- 
sented in  this  case  within  the  time  prescribed."  Sec. 
15-604  Idaho  Code  (last  sentence)  does  not  prescribe 
any  definite  time  at  all  for  the  filing  of  the  affidavit 
referred  to  therein  and  grants  absent  claimants  any 
time  before  decree  of  distribution  in  which  to  file 
creditors'  claims. 

XIII 
Erred  in  failing  to  contra-distinguish  between 
statutory  provision  in  Sec.  15-604  Idaho  Code  relat- 
ing to  creditors  "who  have  had  no  notice  by  reason 
of  being  out  of  the  state"  and  the  Supreme  Court's 
decision  in  re  Lincoln's  Estate  that  "a  non-resident 
creditor  desiring  to  present  a  belated  claim  should 
apply  for  an  order  before  the  decree  of  distribution 
is  entered,"  since  the  statute  provides  merely:  ''may 
be  presented  at  any  time  before  a  decree  of  distri- 
bution is  entered."  Appellant's  claim  having  been 
so  presented,  was  presented  in  time. 

XIV 

Erred  in  failing  to  uphold  the  extremely  high 
fiduciary  duty  owing  by  a  fiduciary  to  out  of  state 
creditors  without  notice  as  provided  in  this  chapter 
by  reason  of  being  out  of  the  state,  whereby  this 
appellant  was  laboring  under  the  very  great  dis- 
advantage ''out  of  the  state." 

V.     ARGUMENT 
This  is  a  plenary  suit  in  equity  bottomed  upon 
appellant's  right  to  specific  performance  of  the  prop- 
erty settlement  agreement  sued  upon  and  to  impress 
a  trust  upon  any  estate  in  the  hands  of  the  distributee 
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resulting  from  her  unjust  enrichment  in  withholding 
from  appellant  the  vital  date  of  first  publication  of 
notice  to  creditors,  which  amounted  to  constructive 
frauditi:>  yfij  ^o  umlr^  •^rit  'vn 

The  record  clearly  discloses :  ( 1 )  That  the  claim  of 
appellant  was  presented  ten  days  before  the  decree 
of  distribution  was  entered,  leaving  ample  time  for 
her  to  file  the  requisite  affidavit  of  lack  of  notice  by 
reason  of  her  absence  from  the  State  of  Idaho,  her 
non-residence,  and  her  having  no  notice  of  the  date 
of  first  publication  of  notice  to  creditors.  (2)  Specific 
request  by  appellant's  attorney.  (3)  Refusal  of 
appellee's  attorney  to  give  this  or  any  information. 
(4)  That  appellant  is  a  non-resident  having  no  actual 
notice  or  knowledge  of  the  first  publication  of  notice 
to  creditors  by  reason  of  being  out  of  the  state,  pp. 
49,  51,  52,  53,  54,  62,  63. 

The  last  day  for  presentation  of  claims  was 
January  29, 1956.  The  claim  was  presented  February 
7,  1956.  At  the  time  of  presentation  of  the  claim,  the 
final  account  and  petition  for  distribution  stating 
all  claims  had  been  paid,  were  either  filed  or  in  the 
process  of  being  filed,  the  same  having  been  filed  on 
February  7,  1956.  The  estate  was  still  open  and 
alleged  in  condition  to  be  closed,  but  no  actual  notice 
of  rejection  of  the  claim  had  been  given  as  required 
by  Sec.  15-607  Idaho  Code,  in  writing.  Holt  v.  Michel- 
son,  41  Idaho  694,  242  P.  977. 

•Claimant,  therefore,  had  no  notice  of  the  first 
publication  of  notice  to  creditors,  nor  any  written 
notice  of  the  rejection  of  her  claim,  nor  any  other 
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notice  excepting  only  knowledge  of  the  pendency  of 
the  estate  of  Henry  Lincoln,  deceased,  in  the  Probate 
Court  of  Ada  County,  Idaho,  the  name  of  executrix, 
and  the  name  and  address  of  her  attorney,  p.  48; 
Knowledge  of  the  essential  date  of  first  publication 
of  notice  to  creditors  was  so  material  as  to  be  in- 
dispensable. There  is  a  long  recognized  principle  that 
a  person  who  has  had  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a 
particular  fact  has  constructive  notice  of  the  fact 
itself  in  all  cases  in  which,  by  prosecuting  such  in- 
quiry, he  might  have  learned  such  fact;  but  this 
appellant,  through  her  attorney,  had  specifically  re- 
quested the  date  when  the  first  publication  of  notice 
to  creditors  was  made.  pp.  21,  49.  Appellee's  attorney 
responded,  declining  to  give  this  or  any  infor- 
mation, pp.  21,  22,  51,  52.  This  was  a  clear  breach 
of  the  legal  and  equitable  duty  which,  irrespective 
of  moral  guilt,  is,  by  law,  declared  fraudulent  because 
of  its  tendency  to  deceive  others. 

In  a  well-reasoned  decision,  an  out  of  state  claim- 
ant who  had  learned  of  the  death  of  his  debtor  but 
was  entirely  ignorant  of  the  publication  of  notice  to 
creditors,  which  he  had  never  seen  was  held  entitled 
to  this  much  consideration.  Sterling  v.  Title  Insur- 
ance and  Trust  Company,  53  CA  2d  583,  128  P.  31. 
This  is  a  most  apropos  case  for  consideration  here, 
for  the  facts  are  similar,  the  main  difference  being 
in  that  appellant  here  has  been  both  vigilant  and 
diligent  ever  since  discovery  of  the  expiration  date, 
January  29, 1956.  p.  47. 
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The  relationship  between  appellant  and  appellee  is 
that  of  c'  estui  que  trust,  and  fiduciary.  Burns  y. 
Skogstad,  206  P.  2d  765,  69  Idaho  227;  Wiesenthal 
V.  Goff,  120  P.  2d  248,  63  Idaho  342;  Larrabee  v. 
Tracy,  126  P.  2d  947, 951,  Syl.  3-5. 

Unjust  enrichment  is  recognized  in  Idaho  as  the 
basis  for  such  an  action.  Hixon  v.  Allphin,  281  P.  2d 
1042,  76  Idaho  327;  Madison  v.  Buhl,  51  Idaho  564, 
8  P.  2d  271,  273.  These  equitable  remedies  were  not 
available  to  appellant  in  the  Probate  Court.  In  re 
Isaacson's  Estate,  77  Idaho  12,  285  P.  2d  1061. 

Nor  was  the  decision  of  the  State  Supreme  Court 
res  adjudicata.  First,  the  parties  are  not  the  same, 
because  herein  the  appellee  is  sued  not  only  as 
executrix  but  as  an  individual.  Second,  the  issues 
herein  framed  have  never  been  before  a  court  of 
general  jurisdiction.  Miller  v.  Mitcham,  21  Idaho 
741,  123  P.  941 ;  Schodde  v.  U.S.  69  F.  2d  866,  WKS 
Judgment  713(3) ;  Melgard  v.  Moscow  Idaho  Seed 
Co.,  251  P.  2d  546,  73  Idaho  265. 

"While  many  courts  have  insisted  and  still  insist 
that  the  doctrine  or  principle  of  the  law  of  the  case 
is  good  law  and  should  be  applied  in  all  cases,  there 
has  been  a  considerable  tendency,  and  probably  a 
growing  one,  to  make  an  exception  where  it  clearly 
appears  that  the  former  decision  was  erroneous ;  and, 
as  a  consequence,  there  is  respectable  authority  to 
the  effect  that  a  decision  rendered  on  one  appeal,  if 
clearly  erroneous,  is  not  conclusive  upon  the  court 
upon  a  subsequent  appeal  of  the  same  case."  3  Am. 
Jur.  547. 
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Counsel  for  appellee  not  only  expressly  refused  to 
give  any  information,  but  wholly  failed  to  act  upon 
the  claim  as  such,  either  by  allowance  or  rejection 
thereof,  and  made  formally  no  objection  to  the  claim 
either  as  to  time  of  filing  or  as  to  form.  pp.  51,  52, 
53,  54.  In  the  light  of  this  record,  it  is  obvious  that 
an  injustice  has  been  done  and  that  this  non-resident 
creditor  who  had  no  notice  of  the  date  of  first  publi- 
cation of  notice  to  creditors,  or  any  of  the  contents 
thereof,  by  reason  of  being  outside  the  State  of  Idaho, 
was  deprived  of  her  day  in  court  by  lack  of  due 
notice.  No  judgment  of  a  court  is  due  process  of  law 
if  rendered  without  jurisdiction  of  the  court  or  with- 
out notice  to  the  party.  Scott  v.  McNeal,  154  U.  S. 
34,  14  S.  Ct.  1107,  1112;  Roller  v.  Holly,  176  U.S. 
398,  208  S.  Ct.  410,  44  L.  Ed.  520. 

That  the  question  of  the  reasonableness  of  the 
notice  provided  for  by  state  statute  in  in  rem  proceed- 
ings involves  a  vital  element  of  due  process,  and  that 
the  decision  of  the  state  is  not  binding  on  the  federal 
court,  was  held  in  Scott  v.  McNeal,  154  U.S.  34,  14 
S.  Ct.  1107,  1112,  38  L.  ed.  896;  also  Larrabee  v. 
Tracy,  supra. 

Extrinsic  fraud  is  fraud  or  deception  practiced 
upon  a  party  by  his  adversary,  which  has  prevented 
the  former  from  trying  his  case,  or  from  having  a 
real  contest  of  the  subject  matter,  and  all  of  the 
elements  of  actionable  fraud  must  exist.  Keane  v. 
Allen,  202  P.  2d  1031,  70  Idaho  122;  Penn  Mutual 
Life  Insurance  Company  v.  Beauchamp,  57  Idaho 
530,  66  P.  2d  1022,  the  Idaho  case  most  nearly 
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approaching  the  situation  here  presented,  we  quote : 

"When  an  application  has  been  made  by  a  creditor 
to  present  a  claim  against  the  estate  of  a  decedent, 
after  the  expiration  of  the  time  limited  in  the  notice 
for  presentation  of  claims,  supported  by  an  affidavit 
containing  statements,  which,  if  true,  justify  the 
issuance  of  an  order  that  such  claim  may  be  pre- 
sented at  any  time  before  decree  of  distribution  is 
entered,  an  order  should  be  made  permitting  its 
presentation.  If  when  presented  it  is  rejected,  an 
action  may  be  commenced  to  establish  the  claim 
against  the  estate,  and  the  executor  or  administrator 
may  present  any  defense  thereto  he  may  have,  in- 
cluding the  statute  of  limitations  contained  in  Sec. 
15-604,"  citing  Tropico  Land  and  Improvement 
Company  v.  Landbourne,  170  Cal.  33,  148  P.  206, 
and  U.  S.  Gypsum  Company  v.  Shaffer,  7  Cal.  2d 
454, 16  P.  2d  998. 

"One  fundamental  principle  should  be  constantly 
kept  in  mind; . . .  'equity  jurisprudence' . . .  underlies 
all  particular  rules,  and  furnishes  the  solution  for 
most  of  the  special  questions  which  can  arise.  In  all 
those  states  which  have  adopted  the  entire  system 
of  equity  jurisprudence,  whatever  be  the  legislation 
concerning  the  powers  and  functions  of  the  probate 
courts,  and  whatever  be  the  nature  and  extent  of  the 
subjects  committed  to  their  cognizance,  the  original 
equitable  jurisdiction  over  administrators  does  and 
must  still  exist,  except  so  far  and  with  respect  to 
such  particulars  as  it  has  been  abrogated  by  express 
prohibitory,  negative  language  of  the  statutes,  or  by 
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necessary  implication  from  affirmative  language 
conferring  exclusive  powers  upon  the  probate  tri- 
bunals." 3  Pomeroy's  Equity  Jurisprudence,  3rd  ed., 
Sec.  1153,  p.  2249. 

Referring  to  an  identical  statute,  the  California 
Supreme  Court,  in  Cullerton  v.  Mead,  22  Cal.  98 
said :  "This  is  a  remedial  statute,  and  it  must,  there^ 
fore,  be  construed  liberally,  and  when  the  meaning 
is  doubtful,  it  must  be  so  construed  as  to  extend  the 
remedy." 

And  the  Idaho  Supreme  Court  has  said:  **It  is  the 
duty  of  courts  so  to  construe  statutes  as  to  make 
them  effect  their  evident  purpose  and  harmonize 
their  various  provisions  with  one  another,  and  when 
the  application  of  these  rules  still  leaves  a  question 
of  doubt,  the  principles  of  Justice  must  determine 
the  doubt."  Lamkin  v.  Sterling,  1  Idaho  92. 

A  very  enlightening  discussion  of  the  subject  of 
notice  is  likewise  found  in  Larrabee  v.  Tracy,  126 
P.  2d  947,  951,  which  was  affirmed  on  appeal  in  134 
P.  2d  265.  ''Equitable  jurisdiction  exists  and  will  be 
exercised  in  all  cases,  and  under  all  circumstances, 
where  the  remedy  at  law  is  not  adequate,  complete 
and  certain,  so  as  to  meet  all  the  requirements  of 
justice.  That  there  is  a  legal  remedy  is  not  enough; 
such  remedy,  in  order  to  oust  or  prevent  the  equitable 
jurisdiction  must  be  in  all  respects  as  satisfactory 
as  the  relief  furnished  by  a  court  of  equity."  1 
Pomeroy's  Equity  Jurisprudence,  3rd  ed.  515,  Sec. 
297,  quoted  with  approval  by  the  Supreme  Court  of 
Idaho,  in  Coleman  v.  Jaeggers,  85  P.  895,  897;  50 
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Am.  Jur.  419,  Sec.  393,  Note  13;  also,  21  Am.  Jur. 
886,  Sec.  916,  Notes  6, 16. 

Turning,  now,  to  the  matter  of  constructive  fraud : 
WKS,  Fraud  6,  7,  10.  Appellant  contends  this  fraud 
was  extrinsic:  ''Constructive  fraud  is  a  breach  of 
legal  or  equitable  duty  which,  irrespective  of  the 
moral  guilt  of  the  fraud  feasor,  the  law  declares 
fraudulent  because  of  its  tendency  to  deceive  others, 
to  violate  public  or  private  confidence  or  to  injure 
public  interests.  Neither  actual  dishonesty  of  purpose 
nor  intent  to  deceive  is  an  essential  element  of  con- 
structive fraud."  Rogers  v.  Stacy,  318  P.  2d  1116, 
1118. 

''A  court  of  equity  under  its  general  powers  has 
the  power  to  inquire  into  the  account  of  an  executor 
or  administrator  where  some  ground  for  the  exercise 
of  equitable  jurisdiction  such  as  fraud,  misrepresen- 
tation, or  mistake  is  clearly  established  provided 
the  complaining  party  has  exercised  diligence,  and  is 
not  guilty  of  laches.  A  delay  of  eight  months  after 
the  entry  of  an  order  settling  an  administrator's 
account  before  bringing  a  suit  in  equity  for  relief 
as  to  require  the  denial  of  the  relief  sought."  21  Am. 
Jur.  685,  Sec.  542.  Here,  appellant  filed  her  claim 
ten  days  before  decree  of  distribution  was  entered, 
but  her  claim  was  not  considered  on  the  final  settle- 
ment of  the  estate.  She  thereupon  appealed  promptly 
within  the  period  prescribed  by  law,  but  the  state 
courts  held  that  on  appeal  from  the  Probate  Court, 
they  could  not  consider  any  item  not  at  issue  in  the 
Probate  Court. 
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''There  is  an  admitted  exception  to  the  general 
rule  in  cases  where,  by  reason  of  something  done  by 
a  successful  party  to  a  suit,  there  was  in  fact  no 
adversary  trial  or  decision  of  the  issue  in  the  case. 
Where  the  unsuccessful  party  has  been  prevented 
from  exhibiting  fully  his  case,  by  fraud  or  deception 
practiced  on  him  by  his  opponent,  as  by  keeping  him 
away  from  court,  a  false  promise  of  a  compromise; 
or  where  the  defendant  never  had  knowledge  of  the 
suit,  being  kept  in  ignorance  by  the  acts  of  plaintiff ; 
or  where  an  attorney  fraudulently  or  without  author- 
ity assumes  to  represent  a  party  and  connives  at  his 
defeat,  or  where  the  attorney  regularly  employed 
corruptly  sells  out  his  client's  interests  to  the  other 
side,  these  and  similar  cases  which  show  that  there 
has  never  been  a  real  contest  in  the  trial  nor  hearing 
of  the  case,  are  reasons  for  which  a  suit  may  be 
sustained  to  set  aside  the  former  judgment  or  decree, 
and  open  the  case  for  a  new  and  fair  hearing." 
United  States  v.  Throckmorton,  98  U.  S.  61,  25  L.  ed. 
93;  Blood  v.  Templeton,  152  Cal.  148,  92  P.  78,  13 
LRA(NS)  579,584. 

The  successful  plaintiff  in  a  suit  for  relief  against 
extrinsic  fraud  in  a  procurement  of  a  decree  of  dis- 
tribution is  allowed  an  equitable  lien  on  the  property 
which  the  defendant  secured,  if  such  property  can 
be  identified.  Purinton  v.  Dyson,  8  Cal.  2d  322,  65 
P.  2d  777. 

Extrinsic  fraud,  which  justifies  a  court  of  equity 
in  setting  aside  a  decree  is  one  which  prevents  a 
party  claiming  to  be  injured  from  having  a  trial  or 
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presenting  all  his  case  in  court  and  does  not  apply- 
to  any  matter  which  was  actually  presented  and 
considered.  Van  Gilder  v.  Warfields  Unknown  Heirs 
and  Devisees,  120  P.  2d  243,  246,  63  Idaho  328. 

With  this  appellant,  as  creditor,  and  this  appellee, 
as  executrix,  a  positive  duty  rested  upon  the  execu- 
trix to  fully,  fairly  and  frankly  advise  the  court  as 
to  all  facts  and  all  information  in  her  possession, 
particularly  by  reason  of  the  disadvantage  of  non- 
residence  of  appellant  and  having  no  notice  to 
creditors  by  reason  of  being  out  of  the  State  of  Idaho. 
Burns  v.  Skogstad,  69  Idaho  227,  206  P.  2d  765; 
Gerlack  v.  Schultz,  72  Idaho  507,  244  P.  2d  1095, 
1098;  Simonton  v.  Simonton,  33  Idaho  255,  193 
P.  386. 

''.  .  .  equity  is  more  liberal  in  its  remedies  than  is 
law  and  often  affords  relief  of  a  different  character 
or  under  circumstances  which  the  law  will  not 
recognize.  1  Story's  Equity  Jurisprudence  (14th 
Ed.).  5.  In  relieving  from  fraud,  courts  of  equity 
often  go,  not  only  beyond,  but  even  contrary  to  the 
rules  of  law.  Id.  261.  In  this  case,  adequate  remedy 
of  law  being  absent,  the  broad  powers  of  equity  will 
not  be  stayed  and  see  injustice  done  merely  because 
the  fraud  charged  involved  violation  of  a  rule  of 
court.  Equity  is  too  flexible  for  that. 

''It  matters  little  as  to  the  mode  or  manner  in 
which  fraud  is  effected.  A  court  looks  to  the  effect 
and  asks  if  the  result  is  a  consequence  of  fraud.  For 
any  description  of  mala  fides  practiced  in  obtaining 
a  judgment,  equity  will  grant  relief."  15  RCL  761. 
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"In  general,  it  may  be  stated  that  in  all  cases 
where  by  accident,  or  mistake,  or  fraud,  or  otherwise 
a  party  has  an  unfair  advantage  in  proceedings  in  a 
court  of  law  which  must  necessarily  make  that  court 
an  instrument  of  injustice,  and  it  is  therefore  against 
conscience  that  he  should  use  that  advantage,  a  court 
of  equity  will  interfere  and  restrain  him  from  using 
that  advantage  which  he  has  thus  improperly 
gained."  State,  ex  rel  Happel  v.  District  Court,  38 
Mont.  166,  99  P.  291,  35  LRA(NS)  1098,  129  Am. 
St.  Rep.  636. 

Having  answered  the  letter,  containing  the  request 
for  the  specific  information  so  vital  to  appellant's 
counsel,  it  became  the  legal  and  equitable  duty  of 
the  fiduciary's  counsel  to  answer  the  question  with 
all  frankness,  candor,  and  fullness,  even  as  such 
fiduciary  client  would  be  compelled  to  answer  under 
those  circumstances.  Armed  with  the  necessary  affi- 
davit that  appellant  had  not  received  notice  to 
creditors  by  reason  of  being  out  of  the  state  of  Idaho, 
appellant's  counsel  could  have  brought  the  claim  to 
hearing. 

Such  failure  to  answer  the  inquiry  amounted  to  a 
concealment  of  the  most  vital  date  of  first  publication 
of  notice  to  creditors  which  is  the  notice  referred  to 
''as  provided  in  this  chapter,"  the  exact  information 
specifically  requested  by  appellant's  counsel  for  the 
very  reason  that  he  wished  to  file  an  affidavit,  if 
necessary. 

The  fiduciary  cannot,  after  concealing  that  very 
information,  now  be  heard  to  urge  that  the  affidavit 
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was  not  filed  in  time,  when  the  essential  claim  had 
been  presented  before  decree  of  distribution  entered, 
a  fact  which  she  has  admitted. 
/'Can  this  be  due  notice?  Can  this  be  good  faith? 
We  submit  that  this  constituted  a  constructive  fraud, 
whether  intentional  or  unintentional. 

"It  is  not  necessary  to  hold  that  the  acts  in  question 
were  done  with  intent  or  design  to  deceive ;  but  the 
test  is :  Did  they  mislead  and  thereby  induce  a  party 
to  omit  the  assertion  of  a  right?  In  this  case  the 
record  does  not,  in  our  opinion,  indicate  any  wrong- 
ful or  fraudulent  design  on  the  part  of  the  attorney. 
But  the  finding  of  the  court  to  the  effect  that  the 
defendants  did  rely  upon  the  conversation  as  a  reason 
for  not  pleading  within  time  has  support  in  the  evi- 
dence, even  though  no  such  purpose  was  intended  by 
the  attorney."  Bullard  v.  Zimmerman,  88  Mont.  271, 
at  page  279,  292  P.  730,  733,  Kirby  v.  Hoeh,  94  Mont. 
218,  21  P.  2d  732,  735. 

''A  court  of  equity,  under  its  general  powers,  has 
the  power  to  inquire  into  the  account  of  an  executor 
or  administrator,  where  some  ground  for  the  exercise 
of  equitable  jurisdiction,  such  as  fraud  ...  is  clearly 
established."  21  Am.  Jur.  685,  542. 

''But  a  settlement  cannot  be  impeached  in  a 
separate  suit  by  parties  having  notice  of  the  proceed- 
ij\g  because  of  fraud  on  an  item  which  was  a  matter 
of  consideration  by  the  probate  court."  21  Am.  Jur. 
685,  Note  18. 

•  We  submit,  the  claim  having  been  presented  before 
the  decree  was  entered,  by  a  non-resident  having  no 
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notice,  by  reason  of  being  out  of  the  state,  having  no 
actual  knowledge  of  the  date  of  first  publication, 
which  she  requested  specifically,  but  the  executrix 
having  denied  this  material  information  thus  com- 
mitting extrinsic  fraud,  this  cause  is  an  independent 
equity  suit  based  on  diversity  of  citizenship  and  this 
claimant  is  entitled  to  a  trial  thereof  on  the  merits. 
If  so,  the  proposed  amendment  of  the  complaint 
should  be  allowed. 

Respectfully  submitted, 

FRANK  E.  CHALFANT,  SR., 
RAYMOND  L.  GIVENS, 
Attorneys  for  Appellant. 
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United  States  District  Court  for  the  Eastern 
District  of  Washington,  Southern  Division 

No.  C-4569 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  PALERMO, 

Defendant. 

INDICTMENT 
Vio:  Sec.  145(b)  Internal  Revenue  Code.  26  USCA 
145(b). 

The  Grand  Jury  charges : 

Count  I. 
That  on  or  about  the  15th  day  of  February,  1951, 
at  White  Salmon,  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  Joe  Palermo,  who 
during  the  calendar  year  1950  was  a  married  man, 
did  wilfully  and  knowingly  attempt  to  evade  and 
defeat  a  large  part  of  the  income  tax  due  and  owing 
by  him  and  his  wife  to  the  United  States  of  America 
for  the  calendar  year  1950  by  preparing  or  causing 
to  be  prepared,  signing,  and  mailing  or  causing  to  be 
mailed,  in  the  Eastern  District  of  Washington  to  the 
Collector  of  Internal  Revenue  for  the  Internal  Rev- 
enue Collection  District  of  Washington  at  Tacoma, 
Washington,  a  false  and  fraudulent  joint  income  tax 
return  on  behalf  of  himself  and  his  wife,  and  whicli 
return  the  defendant  caused  to  be  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  Internal  Revenue 
Collection  District  of  Washington  at  Tacoma,  Wash- 
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ington,  wherein  it  was  stated  that  their  net  income 
for  said  calendar  year  was  the  sum  of  $4,553.00  and 
that  the  amoiuit  of  tax  due  and  owing  thereon  was 
the  sum  of  $403.00,  whereas,  as  he  then  and  there 
well  knew,  their  joint  net  income  for  said  calendar 
year  was  the  sum  of  $20,426.70,  upon  which  said  net 
income  there  was  owing  to  the  United  States  of  Am- 
erica an  income  tax  of  $4,347.90,  all  in  violation  of 
Sec.  145(b),  Internal  Revenue  Code;  26  USCA  Sec. 
145(b)  [1*] 

Count  II. 
That  on  or  about  the  9th  day  of  February,  1952, 
at  White  Salmon,  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  Joe  Palermo,  who 
during  the  calendar  year  1951  was  a  married  man, 
did  wilfully  and  knowingly  attempt  to  evade  and 
defeat  a  large  part  of  the  income  tax  due  and  owing 
by  him  and  his  wife  to  the  United  States  of  Amer- 
ica for  the  calendar  year  1951  b}^  preparing  or  caus- 
ing to  be  prepared,  signing,  and  mailing  or  causing 
to  be  mailed,  in  the  Eastern  District  of  Washington 
to  the  Collector  of  Internal  Revenue  for  the  Internal 
Revenue  Collection  District  of  Washington  at  Ta- 
coma,  Washington,  a  false  and  fraudulent  joint  in- 
come tax  return  on  behalf  of  himself  and  his  wife, 
and  which  return  the  defendant  caused  to  be  filed 
with  the  Collector  of  Internal  Revenue  for  the  In- 
ternal Revenue  Collection  District  of  Washington  at 
Tacoma,  Washington,  wherein  it  was  stated  that 
their  net  income  for  said  calendar  year  was  the  sum 

•Page  ntunbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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of  $12,378.81  and  that  the  amount  of  tax  due  and 
owing  thereon  was  the  sum  of  $2,408.28,  whereas,  as 
he  then  and  there  well  knew,  their  joint  net  income 
for  said  calendar  year  was  the  sum  of  $34,330.29, 
upon  which  said  net  income  there  was  owing  to  the 
United  States  of  America  an  income  tax  of  $10,- 
862.46,  all  in  violation  of  Sec.  145(b),  Internal  Rev- 
enue Code;  26  USCA  Sec.  145(b). 

Count  III. 
That  on  or  about  the  30th  day  of  January,  1953, 
at  White  Salmon,  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  Joe  Palermo,  who 
during-  the  calendar  year  1952  was  a  married  man, 
did  wilfully  and  knowingly  attempt  to  evade  and  de- 
feat a  large  part  of  the  income  tax  due  and  owing  by 
him  and  his  wife  to  the  United  States  of  America 
for  the  calendar  year  1952  by  preparing  or  causing 
to  be  prepared,  signing,  and  mailing  or  causing  to  bo 
mailed,  in  the  Eastern  District  of  Washington  to  the 
Collector  of  Internal  Revenue  for  the  Internal  Rev- 
enue Collection  District  of  Washington  at  Tacoma, 
Washington,  a  false  and  fraudulent  joint  income  tax 
return  on  behalf  of  himself  and  [2]  his  wife,  and 
which  return  the  defendant  caused  to  be  tiled  with 
the  Collector  of  Internal  Revenue  for  the  Internal 
Revenue  Collection  District  of  Washington  at  Ta- 
coma, Washington,  wherein  it  was  stated  that  their 
net  income  for  said  calendar  year  was  the  sum  of 
$11,791.22  and  that  the  amount  of  tax  due  and  owing 
thereon  was  the  sum  of  $2,450.90,  whereas,  as  he  then 
and  tlioro  well  knew,  tluMi-  joint  net  income  Co]-  said 
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calendar  year  was  the  sum  of  $41,249.72  upon  which 
said  net  income  there  was  owing  to  the  United  States 
of  America  an  income  tax  of  $15,898.58,  all  in  viola- 
tion of  Sec.  145(b),  Internal  Revenue  Code;  26 
USCA  Sec.  145(b). 

Count  IV. 
That  on  or  about  the  25th  day  of  February,  1954, 
at  White  Salmon,  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  Joe  Palermo,  who 
during  the  calendar  year  1953  was  a  married  man, 
did  wilfully  and  knowingly  attempt  to  evade  and  de- 
feat a  large  part  of  the  income  tax  due  and  owing  by 
him  and  his  wife  to  the  United  States  of  America 
for  the  calendar  year  1953  by  preparing  or  causing 
to  be  prepared,  signing,  and  mailing  or  causing  to 
be  mailed,  in  the  Eastern  District  of  Washington  to 
the  Collector  of  Internal  Revenue  for  the  Internal 
Revenue  Collection  District  of  Washington  at  Ta- 
coma,  Washington,  a  false  and  fraudulent  joint  in- 
come tax  return  on  behalf  of  himself  and  his  wife, 
and  which  return  the  defendant  caused  to  be  filed 
with  the  Collector  of  Internal  Revenue  for  the  In- 
ternal Revenue  Collection  District  of  Washington 
at  Tacoma,  Washington,  wherein  it  was  stated  that 
their  net  income  for  said  calendar  year  was  the  sum 
of  $16,725.32  and  that  the  amount  of  tax  due  and 
owing  thereon  was  the  sum  of  $4,026.60,  whereas,  as 
he  then  and  there  well  knew,  their  joint  net  income 
for  said  calendar  year  was  the  sum  of  $29,689.49, 
upon  which  said  net  income  there  was  owing  to  the 
United  States  of  America  an  income  tax  of  $9,458.96, 
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all  in  violation  of  Sec.  145(b),  Internal  Revenue 
Code ;  26  use  A  Sec.  145  (b) . 

A  True  Bill. 

/s/  CALBURN  MARKS, 
Foreman. 

/s/  WILLIAM  B.  BANTZ, 

United  States  Attorney. 

Date :  December  5,  1956. 

[Endorsed]  :  Filed  December  7, 1956.  [3] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Comes  now  the  defendant  and  requests  the  Court 
to  give  the  following  instructions  to  the  Jury  at  the 
time  of  the  trial  of  the  above  cause. 

VELIKANJE,  VELIKANJE  & 
MOORE, 

/s/  JOHN  S.  MOORE, 

Attorneys  for  the  Defendant. 

Defendant's  Instruction  No.  1 
You  are  instructed  to  return  a  verdict  of  "Not 
Guilty"   as   to   all   four   counts   of   the   indictment 
against  the  defendant  herein.  [661] 
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Defendant's  Instruction  No.  9 
If  the  evidence  in  this  case  can  be  reconciled  either 
with  the  theory  of  innocence  or  guilt,  the  law  re- 
quires that  the  defendant  be  given  the  benefit  of  the 
doubt,  and  that  the  theory  of  innocence  be  adopted 
by  the  jury.  You  will  review  all  of  the  facts  and  cir- 
cumstances in  the  light  of  this  instruction.  [662] 

Defendant's  Instruction  No.  11 
Unless  there  is  substantial  evidence  of  facts  which 
excludes  every  other  reasonable  hypothesis  but  that 
of  guilt,  and  if  all  the  substantial  evidence  is  as  con- 
sistent with  innocence  as  with  guilt,  then  it  is  your 
duty  to  return  a  verdict  of  not  guilty.  [663] 

Defendant's  Instruction  No.  12 
Circumstantial  evidence  is  evidence  which  tends  to 
prove  a  disputed  fact  by  proof  of  other  facts  which 
have  a  legitimate  tendency  to  lead  the  mind  to  the 
conclusion  that  the  fact  exists  which  is  sought  to  be 
established.  It  must  be  such  as  to  exclude  every  rea- 
sonable doubt  of  the  guilt  of  the  defendant,  and  if  it 
does  not  do  so,  or  if  you  believe  the  circumstances 
to  be  as  consistent  wdth  innocence  as  with  guilt,  it  is 
your  duty  to  acquit  the  defendant. 

In  order  to  convict  on  circumstantial  evidence,  the 
circumstances  relied  on  must  point  so  unerringly 
to  the  guilt  of  the  defendant  as  to  exclude  every 
other  reasonable  hypothesis.  The  circumstances  thus 
relied  on  must  be  proved  by  the  United  States  to 
your  satisfaction  beyond  a  reasonable  doubt,  must  be 
consistent  with  each  other,  and  inconsistent  vnth 
every  other  reasonable  theory  of  innocence.  [664] 
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Defendant's  Instruction  No.  16 
The  filing  of  an  incorrect  or  inaccurate  income  tax 
return  is  unlawful  as  to  the  defendant,  only  if  the 
defendant  did  so  wilfully,  with  knowledge  of  its 
falseness,  and  with  intent  to  evade  taxes.  There  is 
no  presumption  of  guilt  which  may  be  drawn  from 
the  act  itself — both  knowledge  and  wilfulness  must 
be  established  by  the  independent  proof,  direct  or 
circumstantial.  [665] 

Defendant's  Instruction  No.  20 
In  order  to  secure  conviction,  it  is  necessary  that 
the  United  States  prove  that  the  conduct  of  the  de- 
fendant was  wilful.  The  mere  fact  that  an  incorrect 
tax  return  was  filed  by  him  is  not  sufficient  to  in  it- 
self convict  the  defendant.  If  you  believe  the  de- 
fendant did  not  act  wilfully,  but  did  act  mistakenly, 
carelessly,  negligently,  or  even  recklessly,  and  that 
he  did  act  in  good  faith  without  any  wilful  intent  on 
his  part  to  evade  or  defeat  any  income  tax  payment, 
or  as  the  result  of  inadvertence,  misunderstanding, 
or  even  careless  bookkeeping,  it  is  your  duty  to  ac- 
quit the  defendant.  [666] 

Defendant's  Instruction  No.  21 
You  are  instructed  that  in  cases  of  this  character, 
there  is  only  one  state  of  mind  that  can  supply  the 
intent  necessary  to  sustain  a  conviction,  and  that  is 
the  specific  intent  to  defeat  or  evade  payment  of  the 
tax  due ;  nor  would  the  filing  of  a  false  return  with 
any  bad  purpose  supply  the  necessary  intent.  The 
bad  ynirpose  must  be  to  evade  or  defeat  the  income 
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tax  that  is  due.  The  filing  of  any  incorrect  return, 
without  a  justifiable  excuse,  or  without  ground  for 
believing  it  to  be  lawful,  or  with  a  careless  disregard 
for  whether  or  not  one  has  the  right  to  do  so,  do  not 
in  themselves  constitute  wilful  intent.  [667] 

Defendant's  Instruction  No.  24 
"Wilfully"  means  knowingly  and  with  a  bad  heart 
and  bad  intent.  It  means  having  the  purpose  to  cheat 
or  defraud,  or  do  a  wrong  in  connection  with  a  tax 
matter.  It  is  not  enough  if  all  that  is  shown  is  that 
the  defendant  was  stubborn  or  stupid,  careless,  or 
reckless,  or  negligent.  A  defendant  is  not  wilfully 
evading  a  tax  if  he  is  careless  about  keeping  his 
books  and  records.  He  is  not  wilfully  evading  a  tax 
if  all  that  is  shown  is  that  he  made  errors.  He  is  not 
wilfully  evading  a  tax  if  he  acts  without  the  ad^dce 
of  an  accountant  or  lawyer,  for  there  is  no  require- 
ment that  a  taxpayer,  no  matter  how  large  his  in- 
come, should  engage  a  lawyer  or  an  accountant  in  the 
keeping  of  his  books  or  the  preparation  of  liis  tax 
return.  [668] 

Defendant's  Instruction  No.  29 
The  basic  issue  in  this  case  between  the  Govern- 
ment and  the  defendant  is  the  question  of  whether 
the  admitted  imderreporting  of  income  by  the  de- 
fendant was  the  result  of  a  wilful  attempt  by  the 
defendant  to  evade  income  tax  for  the  years  under 
consideration.  The  Government  has  the  burden  of 
proving  to  you  beyond  a  reasonable  doubt  that  the 
defendant  did  wilfiilly  attempt  tax  evasion,  which 


United  States  of  America  11 

the  defendant  denies.  "Wilful  attempt"  consists  of 
two  elements,  the  attempt  itself,  and  knowing  crim- 
inal intent.  In  determining  the  question  of  "wilful" 
before  you  may  find  against  the  defendant  on  any 
count  of  the  indictment  you  must  find  beyond  a  rea- 
sonable doubt  that  at  the  time  of  the  preparation 
and  filing  of  defendant's  income  tax  return  for  the 
tax  year  of  such  count,  defendant  had  the  specific 
intent  to  file  an  income  tax  return  understating  his 
income  with  the  evil  motive  or  bad  purpose  of 
thereby  evading  or  defeating  the  payment  of  his 
proper  income  tax,  that  is,  a  criminal  intent. 

The  intent,  if  any,  with  which  an  individual  per- 
forms an  act  cannot  be  proved  by  others,  normally, 
except  by  circumstantial  evidence.  Certain  acts  or 
conduct  may  be  used  by  you  in  making  a  determina- 
tion of  whether  or  not  the  defendant  had  such 
specific  criminal  intent,  while  other  acts  or  conduct 
may  not.  Acts  or  conduct  from  which  an  aJBfirmative 
wilful  attempt  to  evade  may  be  inferred  are  such  as 
deliberate  concealing  of  assets,  keeping  two  sets  of 
books,  making  of  false  entries,  invoices,  or  altera- 
tions in  books,  covering  uj)  sources  of  income,  delib- 
erate destruction  of  records,  and  other  conduct  the 
likely  effect  of  which  would  be  to  mislead  or  conceal. 
However,  the  fact  of  understatement  of  income,  the 
amount  of  the  deficiency  of  tax  or  income,  or  dis- 
parity between  income  received  and  income  reported 
cannot  be  considered  as  a  factor  proving  or  tending 
to  prove  the  specific  criminal  intent.  No  presumption 
of  criminal  intent  arises  merely  because  of  the  un- 
derreporting of  income  itself.  In  addition,  acts,  or 
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conduct  which  are  the  result  of  carelessness,  negli- 
gence, ignorance,  or  inadvertence  [669]  may  not  be 
used  to  infer  the  specific  criminal  intent  because 
such  acts  or  conduct  would  negative  the  existence  of 
the  necessary  condition  of  intent  itself. 

Further,  in  your  consideration  of  such  facts,  if 
any  be  present  in  this  case,  it  is  essential,  before  you 
may  infer  specific  criminal  intent  from  any  acts  or 
conduct  of  the  defendant,  that  such  acts  or  conduct 
be  consistent  with  the  theory  of  the  defendant's 
guilt,  inconsistent  with  every  reasonable  theory  of 
the  defendant's  innocence,  and  exclude  every  reason- 
able doubt  of  the  defendant 's  guilt. 

Therefore,  your  process  of  consideration  of  the 
element  of  specific  criminal  intent  on  each  count 
should  be  as  follows:  First,  determine  whether  or 
not  you  can  find  beyond  a  reasonable  doubt  the  ex- 
istence of  acts  or  conduct  on  the  part  of  the  defend- 
ant, from  which,  as  circumstantial  evidence,  3'ou  feel 
you  might  infer  the  existence  of  a  specific  criminal 
intent  in  the  defendant  to  evade  or  defeat  his  income 
tax.  If  you  find  no  such  acts  or  conduct  at  this  point, 
you  must  acquit  the  defendant  without  further  con- 
sideration. Second,  if  you  do  so  find,  then  determine 
whether  those  acts  and  conduct  are  consistent  with 
the  theory  of  defendant's  guilt,  inconsistent  with 
every  reasonable  theory  of  the  defendant's  inno- 
cence, and  exclude  every  reasonable  doubt  of  the  de- 
fendant's guilt.  If  you  conclude  that  these  three 
conditions  exist  as  to  such  facts,  then  you  should 
find  one  of  the  essential  factors  necessary  to  deter- 
mine  the   defendant's   guilt — the   existence   of   the 
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specific  criminal  intent.  However,  if  having  found 
such  acts  or  conduct  to  exist,  you  do  not  find  that 
they  are  consistent  with  the  theory  of  the  defend- 
ant's guilt,  or  if  you  do  not  find  that  they  are 
inconsistent  with  every  reasonable  theory  of  defend- 
ant's  innocence,  or  if  you  do  not  find  that  they  ex- 
clude every  reasonable  doubt  of  the  defendant's 
guilt,  then  or  in  either  of  those  events,  you  must 
acquit  the  defendant. 

[Endorsed]  :  Filed  July  26, 1957.  [670] 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury  in  the  Above-Entitled  Cause,  find 
the  defendant,  Joe  Palermo, 

Is  Guilty  as  charged  in  Count  1  of  the  Indict- 
ment ; 

Is  Guilty  as  charged  in  Count  2  of  the  Indict- 
ment ; 

Is  Guilty  as  charged  in  Count  3  of  the  Indict- 
ment and 

Is  Guilty  as  charged  in  Coimt  4  of  the  Indict- 
ment. 

/s/  G.  E.  BOYLE, 
Foreman. 

[Endorsed] :  Fih'd  July  30,  1957.  [671] 
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United  States  District  Court  for  the  Eastern 
District  of  Washington,  Southern  Division 

No.  C-4569 

UNITED  STATES  OF  AMERICA, 

vs. 
JOE  PALERMO. 

JUDGMENT  AND  COMMITMENT 

On  this  30th  day  of  July,  1957,  came  the  attorney 
for  the  government  and  the  defendant  appeared  in 
person  and  with  counsel,  John  S.  Moore,  Jr.  and  P. 
Frederick  Velikanje. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  Not  Guilty  and  a  Verdict  of 
Guilty  of  the  offense  of  Vio.  Sec.  145(b),  Title  26, 
use  Evasion  of  Income  Tax  as  charged  in  the  In- 
dictment and  the  court  having  asked  the  defendant 
whether  he  has  anything  to  say  why  judgment  should 
not  be  pronounced,  and  no  sufficient  cause  to  the  con- 
trary being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a 
period  of 

Six  months  and  fine  of  $2,500.00  on  Count  1 ; 
Six  months  and  fine  of  $2,500.00  on  Count  2; 
Six  months  and  fine  of  $2,500.00  on  Count  3, 
and 
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Six  months  and  fine  of  $2,500.00  on  Count  4, 
imprisonment  sentences  to  run  concurrently. 
Execution  of  sentence  suspended  for  ten  days. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the  United 
States  Marshal  or  other  qualified  officer  and  that  the 
copy  serve  as  the  commitment  of  the  defendant. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

[Endorsed] :  Filed  July  30, 1957.  [672] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL 
OR  IN  THE  ALTERNATIVE  FOR  A  NEAV 
TRIAL 

The  defendant  moves  the  Court  for  judgment  of 
acquittal  or  in  the  alternative  to  grant  him  a  new 
trial  for  the  following  reasons: 

1.  That  the  Court  erred  in  denying  the  defend- 
ant's motion  for  acquittal  made  at  the  conclusion  of 
the  evidence. 

2.  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence. 

3.  That  the  verdict  is  not  supported  by  substan- 
tial evidence. 

4.  That  the  Court  erred  in  charging  the  jury  and 
in  vel'iisiivu'  to  (»hnrp:o  +ho  jury  as  roqiu^sted. 
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5.  That  the  Court  erred  in  admitting  exhibits 
offered  by  the  plaintiff  to  which  objections  were 
made. 

/s/  JOHN  S.  MOORE,  JR., 

/s/  E.  FREDERICK  VELIKANJE, 

Attorneys  for  the  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :  Filed  July  31,  1957.  [673] 


United  States  District  Court  Eastern  District  of 
Washington,  Southern  Division 

No.  C-4569 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOE  PALERMO, 

Defendant. 

RECORD  OF  PROCEEDINGS  ON  MOTION 
FOR  JUDGMENT  OF  ACQUITTAL  OR,  IN 
THE  ALTERNATIVE,  MOTION  FOR  NEW 
TRIAL 

Be  It  Remembered  that  the  above-entitled  cause 
came  on  for  hearing  at  Pasco,  Washington,  on  the 
5th  day  of  September,  1957,  before  the  Honorable 
Sam  M.  Driver,  Judge  of  the  said  Court ;  William  B. 
Bantz,  United  States  Attorney,  Eastern  District  of 
Washington,  appearing  on  behalf  of  the  plaintiff; 
John  S.  Moore  appearing  on  behalf  of  the  defend- 
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ant;  and  the  following  proceedings  were  had,  to 
wit:  [674] 

The  Court:  United  States  against  Joe  Palermo, 
motion  for  judgment  of  acquittal  and,  in  the  alterna- 
tive, motion  for  new  trial. 

Mr.  Moore. 

Mr.  Moore :  Your  Honor,  I  don't  have  very  much 
that  is  new  that  we  didn't  argue  before  so  I  won't 
dwell  on  it  in  view^  of  the  memorandum  which  I  have 
submitted. 

The  Court :     I  have  read  your  memorandum. 

Mr.  Moore:  I  merely  wanted  to  point  out  two 
things : 

Going  back  to  the  Elwert  case,  which  I  cited  to  the 
Court  at  the  close  of  the  trial  and  the  Court  at  that 
time  advised  that  in  the  Court's  opinion  the  Su- 
preme Court  had  thrown  that  rule  out 

The  Court :     Do  you  have  the  citation  there  ? 

Mr.  Moore :     Of  the  Elwert  case  % 

The  Court:  That  is  on  the  circumstantial  evi- 
dence, you  mean  ? 

Mr.  Moore :  No,  the  Elwert  case  is  the  one  which 
said  that  unless  the  Court  ruled  that  reasonable 
minds  could  not  find 

The  Court:     Oh. 

Mr.  Moore :    some  other  hypothesis  other  than 

;  guilt,  that  the  Court  had  to  direct  a  verdict  of  ac- 
'  quittal,  and  along  that  line  the  Court  advised  that 
;the  Court's  opinions  in  the  Holland  case  and  Con- 
1  sumer  cases  had  ruled  [675]  otherwise  and  set  aside 
;  that  rule. 

I  merely  wanted  to  point  out  that  it  appears  to  us 
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that  the  Holland  case  merely  sets  up  the  rule  that 
where  the  Court  was  discussing  the  circumstantial 
evidence  instruction  in  that  case,  the  Court  said : 

"The  petitioners  assail  the  refusal  of  the  trial 
judge  to  instruct  that  where  the  government's 
evidence  is  circumstantial,  it  must  be  such  as  to 
exclude  every  reasonable  hypothesis  other  than 
that  of  guilt.  There  is  some  support  for  this 
type  of  instruction  in  the  lower  court  decisions. ' ' 

The  Court :  I  gave  you  a  citation  of  the  Supreme 
Court  case  in  which  the  Supreme  Court  of  the 
United  States  has  said,  just  as  clearly  as  the  English 
language  can  say  it,  that  it  isn't  necessary  to  in- 
struct that  in  a  criminal  case  the  evidence  must  be 
such  as  to  negative  every  reasonable  hypothesis  ex- 
cept that  of  guilt;  that  it  isn't  even  the  best  practice 
to  give  it.  They  say  that  what  you  should  do  is  to  say 
there  is  no  difference  between  circumstantial  and 
direct  evidence ;  that  the  jury  should  consider  them 
both  alike;  and  that  the  only  requirement  is  that 
from  all  the  evidence  the  jury  be  convinced  of  guilt 
beyond  a  reasonable  doubt.  I  gave  you  that  citation 
up  there,  I  [676]  haven't  got  it  here. 

Mr.  Moore :     Well,  your  Honor 

The  Court :  You  know  the  case  that  I  am  talking 
about? 

Mr.  Bantz :     Yes. 

The  Court :  Recent  case  of  the  Supreme  Court  of 
the  United  States  in  which  it  seems  to  me  they  say  it 
isn't  necessary  to  give  that  instruction. 

Mr.  Bantz :     T  looked  it  up  at  the  time  and  that  is 
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my  understanding,  but  I  don't  have  it  here,  what 
you  are  talking  about. 

Mr.  Moore:  Your  Honor,  that  is  exactly  what  1 
am  saying ;  I  say  the  same  thing,  that  if  you  give  a 
]3roper  instruction  on  reasonable  doubt,  you  do  not 
have  to  give  a  circumstantial  evidence  rule. 

The  Court:  Well,  I  gave  the  instruction  that 
there  are  two  kinds  of  evidence,  direct  and  circum- 
stantial, told  them  what  direct  was  and  what  circum- 
stantial was.  I  said  there  is  no  distinction  between 
the  two,  that  they  must  be  convinced  from  all  the 
evidence  beyond  a  reasonable  doubt  of  the  guilt  of 
the  accused.  I  gave  that  instruction  in  this  case. 

Mr.  Moore:  Yes,  I  realize  that.  I  say  that  the 
Coui't  is  correct  and  that  is  what  the  Supreme  Court 
has  said,  but  I  merely  wanted  to  point  out  to  the 
Court  that  the  [677]  Elwert  case  is  not  talking  about 
that  particular  point.  The  Elwert  case  was  putting 
it  at  the  stand  of  where  the  judge  is  viewing  the  evi- 
dence at  the  close  of  the  case  and  what  the  judge 
should  do  or  should  not  do.  In  other  words,  our  stand 
is  that  at  the  close  of  the  entire  case,  there  being 
circumstantial  evidence  only  as  to  intent,  that  evi- 
dence did  not  exclude  every  reasonable  hypothesis 
other  than  that  of  guilt. 

The  Court:  I  do  not  understand  it  that  way.  I 
don 't  think  the  Supreme  Court  intended  to  lay  down 
one  rule  for  the  jury  and  another  rule  for  the  judge 
in  passing  upon  these  matters.  That  is  my  firm  con- 
viction after  carefully  reading  that  case  and  reread- 
inii"  it,  and  if  T  am  Avroni;-,  it  is  easy  to  get  a  reversal. 
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Mr.  Moore :  That  was  the  only  thing  I  wanted  to 
bring  to  the  Court's  attention  at  this  time.  I  won't 
argue  the  rest  of  those  matters  that  I  have  presented 
to  the  Court  in  the  memorandum,  although  I  will  not 
withdraw  them. 

The  Court:  I  might  say  that  the  Ninth  Circuit 
Conference,  which,  of  course,  has  no  official  authority 
so  far  as  the  Court  is  concerned,  but  it  is  an  as- 
semblage of  the  Judges  of  the  Circuit  and  the  Dis- 
trict Judges  of  the  Ninth  Circuit,  and  this  very  thing 
was  discussed  and  in  the  forms  of  criminal  instruc- 
tions that  Judge  Mathis  of  Southern  California  has 
prepared  and  with  the  approval  of  the  Ninth  [678] 
Circuit  and  have  been  published  in  the  Federal  Rules, 
this  very  thing  is  considered  and  the  Conference 
came  to  the  conclusion  that  you  didn't  have  to  give 
that  instruction  that  the  evidence  must  negative 
every  reasonable  hypothesis  except  that  of  guilt; 
that  the  proper  one  to  give  was  the  one  I  gave  here, 
so  it  isn't  just  my  own  idea. 

I  think,  then,  that  the  motion  should  be  denied — 
both  motions,  I  should  say. 

Mr.  Moore :     Yes. 

The  Court:  Court  will  recess  until  2  o'clock, 
then.  [679] 

Reporter's  Certificate 
United  States  of  America, 
Eastern  District  of  Washington— ss. 

I,  Donald  B.  Oden,  do  hereby  certify:  That  at  all 
times  herein  mentioned  I  was  acting  as  the  Official 
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Court  Reporter  of  the  United  States  District  Court 
for  the  Eastern  District  of  Washington ;  that  as  such 
reporter  I  reported  in  shorthand  and  transcribed  the 
foregoing-  proceedings  before  the  Honorable  Sam  M. 
Driver,  Judge  of  the  said  Court,  held  at  Pasco, 
Washington,  on  the  5th  day  of  September,  1957 ;  that 
the  within  and  foregoing  is  a  full,  accurate  and  com- 
plete transcript  of  the  proceedings  on  motion  for 
judgment  of  acquittal  or,  in  the  alternative,  motion 
for  new  trial,  in  the  above-entitled  cause. 

Dated  this  29th  day  of  October,  1957. 

/s/  DONALD  B.  ODEN, 

Official  Court  Reporter. 

[Endorsed] :  Filed  October  30,  1957.  [680] 


[Title  of  District  Court  and  Cause.] 

ORDER 

On  the  5th  day  of  September,  1957,  at  Pasco, 
Washington,  the  defendant's  motion  for  judgment  of 
acquittal  or  in  the  alternative  for  a  new  trial  was 
presented  to  the  above-entitled  court  and  the  de- 
fendant filed  a  memorandum  of  points  and  authori- 
ties in  support  of  motion  for  acquittal  or  in  the  al- 
ternative for  a  new  trial  and  gave  oral  argument  in 
support  of  said  motion  and  the  court  having  read  the 
memorandum  of  points  and  authorities  and  heard  the 
oral  Mi-iiuincnt  of  coinisc'l,  ordered  as  follows: 
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Motion  for  judgment  of  acquittal  or  in  the  alterna- 
tive for  a  new  trial  is  hereby  denied. 

Dated  September  9th,  1957. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

Presented  by : 

/s/  WILLIAM  B.  BANTZ, 

United  States  Attorney. 

[Endorsed] :  Filed  September  9, 1957.  [681] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Appellant's  Name  and  Address :  Joe  Palermo,  White 
Salmon,  Washington. 

Appellant 's  Attorneys '  Names  and  Addresses :  John 
S.  Moore,  Jr.,  and  E.  Frederick  Velikanje,  415 
Miller  Building,  Yakima,  Washington. 

Offense:  Violation  of  145(b)  of  Title  26,  United 
States  Code,  Evasion  of  Income  Tax. 

STATEMENT  OF  JUDGMENT 
AND  SENTENCE 

By  Judgment  entered  July  30,  1957,  before  the 
Hon.  Sam  M.  Driver,  United  States  District  Judge 
of  the  above-entitled  Court,  appellant  was  adjudged 
guilty  upon  a  verdict  of  guilty  rendered  by  a  jury, 
and  appellant  was  sentenced  to  six  months  imprison- 
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ment  and  fine  of  $2,500.00  on  Count  One,  six  months 
imprisonment  and  a  fine  of  $2,500.00  on  Count  Two, 
six  months  imprisonment  and  a  fine  of  $2,500.00  on 
Comit  Three,  and  six  months  imprisonment  and  a 
fine  of  $2,500.00  on  Count  Four,  with  the  imprison- 
ment sentences  to  run  concurrently  and  the  execution 
of  sentence  suspended  for  ten  days.  Thereafter,  on 
September  5,  1957,  before  the  above-entitled  Court 
with  the  Hon.  Sam  M.  Driver,  United  States  District 
Judge  presiding,  appellant 's  motion  for  Judgment  of 
Acquittal  or  in  the  Alternative  for  a  New  Trial  was 
denied  by  order  entered  on  Sept.  9, 1957. 

That  appellant  is  now  free  on  bail  of  $2,500.00. 
The  above-named  [682]  appellant  does  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above-stated  Judgment  and  the 
Order  Denying  Appellant's  Motion  for  Judgment  of 
Acquittal  or  in  the  Alternative  for  a  New  Trial. 

Dated  this  September  5,  1957. 

/s/  JOHN  S.  MOORE, 

/s/  E.  FREDERICK  VELIKANJE, 

Attorneys  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  September  9,  1957.  [683] 
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[Title  of  District  Court,  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  ON  APPEAL 

On  Motion  of  Defendant  and  for  good  cause 
shown,  it  is  hereby 

Ordered  that  in  accordance  with  Rule  39C  of  the 
Federal  Rules  of  Criminal  Procedure,  the  time  to 
docket  and  file  the  record  on  appeal  in  the  above- 
entitled  cause  with  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  shall  be  and  the  same  is 
hereby  extended  to  the  1st  day  of  December,  1957. 

Done  this  10th  day  of  October,  1957. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

Presented  by : 

/s/  JOHN  S.  MOORE, 

Of  Attorneys  for  Defendant. 

Approved  by : 

/s/  WILLIAM  B.  BANTZ, 

United  States  Attorney. 

[Endorsed] :  Filed  October  10, 1957.  [686] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Division 

Number  C-4569 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOE  PALERMO, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

had  in  the  above-entitled  and  numbered  cause  com- 
mencing at  11:00  o'clock,  a.m.,  on  the  26th  day  of 
February,  1957,  before  the  Honorable  William  J. 
Liiidberg,  a  United  States  District  Judge,  at  Yak- 
ima, Washington. 

Appearances : 

MR.  ERASER, 

W  Assistant  United  States  Attorney, 

I  Appeared  for  and  on  Behalf  of  the 

Plaintiff ;  and 

JOHN  S.  MOORE,  JR.,  of 

VELIKANJE,  VELIKANJE  AND  MOORE, 
Appeared  for  and  on  Behalf  of  the  Defend- 
ant. [4*] 

Mr.  Fraser:  This  is  United  States  vs.  Joe  Pa- 
lermo. Mr.  Palermo  is  charged  by  a  four-count  In- 
dictment returned  December  5,  1956,  for  wilful  eva- 

*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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sion  of  Federal  taxes  under  section  145(b),  Internal 
Revenue  Code.  He  is  represented  by  John  S.  Moore, 
Jr.,  and  indicates  he  desires  to  waive  reading  of  the 
Indictment.  Mr.  Moore  has  been  furnished  a  copy 
of  the  Indictment. 

The  Court :     Your  name  is  Joe  Palermo  1 

The  Defendant :     Yes. 

The  Court :     Is  that  your  true  and  correct  name  ? 

The  Defendant :     Yes. 

The  Court:  And  Mr.  Moore  is  your  counsel.  Do 
you  know  the  nature  of  the  charges  contained  in  the 
Indictment  ? 

The  Defendant :     Yes. 

The  Court :  Mr.  Moore,  you  waive  the  reading  of 
them? 

Mr.  Moore:     Yes. 

The  Court :  Are  you  ready  to  enter  a  plea  at  this 
time? 

The  Defendant :     Yes.  [5] 

The  Court:  The  Court  will  ask  you  what  your 
plea  is  to  Count  I  ? 

The  Defendant :     Not  Guilty. 

The  Court :  Plea  of  not  guilty  may  be  entered  to 
Count  I.  Do  you  enter  a  similar  plea  to  all  four 
counts  ? 

The  Defendant :     Not  Guilty. 

The  Court :  All  right.  Bail  has  been  posted  in  this 
amount — in  the  amount  of  one  thousand  dollars 
($1,000.00).  Do  you  wish  that  to  remain? 

Mr.  Fraser:  Yes,  sir;  that  is  perfectly  all  right 
with  the  Government. 
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The  Court :  This  matter  then  will  be  set  for  trial 
and  the  Defendant  will  be  advised.  Judge  Driver 
will  be  here  about  the  middle  of  May. 

(Whereupon,  hearing  in  the  within-entitled 
and  numbered  cause  was  adjourned.)  [6] 

Eeporter's  Certificate 
I,  Earl  V.  Halvorson,  Official  Court  Reporter  for 
the  United  States  District  Court,  Eastern  and  West- 
ern Districts  of  Washington,  do  hereby  certify  that 
the  foregoing  transcript  has  been  prepared  by  me  or 
under  my  direction  and  I  do  further  certify  that 
said  transcript  is  a  full,  true  and  correct  transcript 
of  proceedings  had  in  the  within-entitled  and  nirni- 
bered  cause  on  the  date  hereinbefore  set  forth. 

/s/  EARL  V.  HALVORSON.  [7] 

United  States  District  Court  for  the  Eastern 
District  of  Washington,  Southern  Division 

I  No.  C-4569 

UNITED  STATES  OF  AMERICA, 

Plaintiff. 

vs. 

JOE  PALERMO, 

Defendant. 

Be  It  Remembered,  that  the  above-entitled  cause 
came  regularly  on  for  trial  and  determination  at 
Yakima,  Washington,  on  Tuesday,  July  23,  1957,  be- 
fore the  Honorable  Sam  M.  Driver,  United  States 
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District  Judge,  the  Chief  Judge  of  the  above-entitled 
Court,  sitting  with  a  jury. 

The  plaintiff  was  represented  by  Mr.  William  B. 
Bantz,  United  States  Attorney  for  the  Eastern  Dis- 
trict of  Washington,  and  Mr.  Robert  Frazer,  Assist- 
ant United  States  Attorney  for  the  Eastern  District 
of  Washington. 

The  defendant  was  represented  by  Mr.  John  S. 
Moore,  Jr. ;  And  by  Mr.  E.  Frederick  Velikanje,  of 
Messrs.  Velikanje,  Velikanje  &  Moore,  Attorneys  at 
Law,  Yakima,  Washington. 

Whereupon,  proceedings  were  had  and  testimony 
taken  as  follows,  to  wit : 

The  Court:  The  Clerk  will  call  the  roll  of  the 
jury.  Are  you  ready.  Gentlemen,  in  the  case  of 
United  States  of  America  vs.  Joe  Palermo?  [26] 

Mr.  Bantz:  The  United  States  is  ready,  your 
Honor. 

Mr.  Moore :     The  defendant  is  ready,  your  Honor. 

The  Court:  All  right,  proceed  to  impanel  the 
jury. 

(Whereupon,  the  jury  panel  was  sworn  and 
twelve  jurors  placed  in  the  box  for  questioning.) 

STATEMENT  TO  THE  JURY 

The  Court:  Now,  Ladies  and  Gentlemen,  I  wall 
tell  you  just  enough  about  this  case  to  enable  you  to 
answer  these  questions.  The  real  issues  in  the  case 
will  be  explained  to  you  in  much  more  detail  from 
the  attorneys  and  of  course  you  will  get  it  from  the 
evidence  as  the  case  goes  on.  This  indictment,  which 
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is  the  formal  charge  in  this  case  as  I  have  told  you 
in  other  cases,  is  not  any  evidence  against  the  de- 
fendant. It  is  merely  a  statement  of  the  charges 
against  him  on  which  he  is  tried,  and  as  he  has  con- 
troverted the  indictment  by  a  plea  of  not  guilty,  it 
isn't  to  be  taken  as  evidence  of  his  guilt. 

There  are  four  counts.  The  indictment  reads  as 
follows,  and  I  am  only  going  to  read  to  you  the  first 
count :  It  says  That  on  or  about  the  15th  day  of  Feb- 
ruary, 1951,  at  White  Salmon,  in  the  Southern  Di- 
vision of  the  Eastern  District  of  Washington,  Joe 
Palermo,  who  during  the  calendar  year  1950  was  a 
married  man,  did  wilfully  and  knowingly  attempt  to 
evade  and  defeat  a  large  part  of  the  income  tax  due 
and  owing  by  him  and  his  wife  to  the  United  States 
of  America  for  the  calendar  year  1950  by  preparing 
or  causing  to  be  prepared,  signed  and  [27]  mailing 
or  causing  to  be  mailed,  in  the  Eastern  District  of 
Washington  to  the  Collector  of  Internal  Revenue  for 
the  Internal  Revenue  Collection  District  of  Wash- 
ington at  Tacoma,  Washington,  a  false  and  fraudu- 
lent joint  income  tax  return  by  which  he  substan- 
tially understated  the  amount  of  his  income  and  the 
amount  of  the  tax. 

Now,  Count  II  is  identical  to  Count  I,  except  that 
it  is  laid  a  year  later,  the  9th  day  of  February  ap- 
proximately of  1952,  and  involves  the  income  tax  for 
the  calendar  year  1951.  Count  III  is  the  same  again, 
except  that  it  involves  income  tax  for  the  calendar 
year  1952,  and  Count  IV  is  the  same  except  it  in- 
volves income  tax  for  the  calendar  year  1953. 

There  are  four  counts  that  servo  for  four  vears  in 
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succession.  Now,  Mr.  Palermo  resides  at  White  Sal- 
mon, does  he,  Mr.  Moore  ? 

Mr.  Moore :     Yes,  your  Honor. 

The  Court :  And  his  attorney  is  Mr.  Moore  whom 
I  just  asked  this  question.  Would  you  mind  just 
standing,  Mr.  Palermo,  so  we  can  see  who  you  are. 
Thank  you.  And  Mr.  Bantz  is  the  United  States  At- 
torney, and  perhaps  you  better  stand  up  Mr.  Bantz 
and  Mr.  Moore  so  everybody  will  know  you. 

(Whereupon,  the  jury  was  duly  impaneled 
and  sworn  to  try  the  case,  and  after  being  duly 
admonished  not  to  discuss  the  case,  court  was  ad- 
journed until  1:30  p.m.)  [28] 

July  23,  1957,  1 :30  P.M. 

OPENING  STATEMENT  OF  GOVERNMENT 
Mr.  Bantz:  Your  Honor,  Ladies  and  Gentlemen 
of  the  Jury,  and  Counsel  for  the  defendant :  This  is 
what  we  call  the  opportunity  that  I  have  as  the  At- 
torney for  the  United  States  to  make  an  opening 
statement  and  tell  you  what  we,  the  United  States, 
as  plaintiff  will  prove  in  the  case  and  what  we  must 
prove  so  that  the  case  has  been  sufficiently  covered  to 
give  it  to  the  jury  for  you  to  make  a  decision. 

Judge  Driver  this  morning  briefly  went  over  what 
the  case  was  about.  I  am  not  going  to  read  the  whole 
Indictment.  I  will  go  over  part  of  it  for  you  as  you 
will  have  the  Indictment  in  the  jury  room  with  you, 
if  that  is  the  case,  when  you  deliberate  and  can  read 
it  carefully.  However,  I  am  going  to  explain  in 
simple  laymen's  lanuunoo  what  it  says  so  that  you 
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will  understand  a  little  bit  more  as  the  trial  pro- 
ceeds. 

To  begin  with,  you  are  going  to  have  to  bear  with 
us  for  a  little  while.  This  is  not  one  of  these  speedy 
trials  where  a  fellow  gets  on  that  can  talk.  We  have 
a  lot  of  exhibits.  We  intend  to  produce  numerous 
particulars.  I  will  go  over  those  in  a  minute  and 
some  other  statements,  and  I  am  sure  that  the  de- 
fense will  also.  Mr.  Moore  and  I  will  try  to  expedite 
it  as  much  as  possible  to  keep  you  attentive  enough 
to  what  is  going  on.  Some  of  the  testimony  takes 
more  time  [29]  than  other  testimony  does  and  is 
necessary,  and  we  have  legal  procedure  to  follow  and 
of  course  the  Court  keeps  us  within  those  bounds  and 
we  must  adhere  to  it. 

Now,  I  want  to  read  from  the  Indictment  in  which 
Count  I  is  involved.  I  will  cover  it  carefully.  The 
other  counts  are  the  same  except  other  years  and 
figures  are  involved.  Count  I  reads  as  follows : 

"^rhat  on  or  about  the  15th  day  of  February,  1951, 
at  \Vhite  Salmon,  in  the  Southern  Division  of  the 
Eastern  District  of  Washington,  Joe  Palermo,  who 
during  the  calendar  year  1950  was  a  married  man, 
did  wilfully  and  knowingly  attempt  to  evade  and  de- 
feat a  large  part  of  the  income  tax  due  and  owing  by 
him  and  his  wife  to  the  United  States  of  America 
for  the  calendar  year  1950  by  preparing  or  causing 
to  be  prepared,  signing,  and  mailing  or  causing  to  be 
mailed,  in  the  Eastern  District  of  Washington  to  the 
Collector  of  Internal  Revenue  for  the  Internal  Rev- 
enue Collection  District  of  Washington  at  Tacoma, 
Washington,  a  fnlse  and  fraudulent  joint  income  tax 
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return  on  behalf  of  himself  and  his  wife,  and  which 
return  the  defendant  caused  to  be  filed  with  the  Col- 
lector of  Internal  Revenue  for  the  Internal  Revenue 
Collection  District  of  Washington  at  Tacoma,  Wash- 
ington, wherein  it  was  stated  that  their  net  income 
for  said  calendar  year  was  the  sum  of  $4,553.00  and 
that  the  amount  of  tax  due  and  owing  thereon  was 
the  sum  of  $403.00,  whereas,  as  he  then  and  there 
well  knew,  [30]  their  joint  net  income  for  said  calen- 
dar year  was  the  sum  of  $20,426.70,  upon  which  said 
net  income  there  was  owing  to  the  United  States  of 
America  an  income  tax  of  $4,347.90,  all  in  violation 
of  Section  145(b),  Internal  Revenue  Code;  26 
USCA  Sec.  145(b). 

I  will  want  to  take  a  moment  and  tell  you  what 
that  means.  The  legal  language  in  there  ends  up  this 
way  and  means  that  we  must  prove  that  he  must  pay 
an  income  tax,  that  he  has  made  enough  money  that 
he  must  file  an  income  tax  return.  We  are  alleging 
in  here  that  he  filed  it  and  that  he  volmitarily  filed  it 
and  made  it  up  when  he  knowingly  and  wilfully  had 
knowledge  of  more  income  than  he  had  reported  and 
paid  tax  on. 

Now,  there  are  four  counts,  the  first  1950,  second 
1951,  third  1952  and  fourth  1953;  four  separate 
counts,  and  I  am  sure  at  the  end  of  the  trial  that  the 
Court  will  instruct  you  that  each  count  is  a  separate 
crime  and  so  I  ask  that  you  pay  attention  to  the 
years.  There  are  four  years  involved  here. 

Now,  the  Government  will  talk  here  concerning 
otliev  vears  l)ut  they  aro  not  what  you  aro  courerncd 
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here  with  as  to  the  crime.  We  will  show  that  is  how 
he  operated  his  business.  But  I  want  to  call  your 
attention  to  remember  that  there  are  four  separate 
counts  with  reference  to  the  defendant  starting 
with  the  year  1950.  The  rest  of  the  counts  read 
exactly  the  [31]  same  with  the  exception  that  they 
go  into  the  different  amount  of  money.  I  will  come 
to  that.  I  am  going  to  cover  it  carefully  in  a 
moment. 

Now%  generally,  the  Government  has  two  ways  in 
which  they  can  prove  the  false  and  fraudulent  filing 
of  income  tax  returns.  One  is  what  we  call  **net 
worth  basis"  and  the  other  is  by  '^specific  items." 
And  the  net  worth  basis,  briefly,  is  where  we  start 
a  man  with  "X"  dollars  and  in  a  few  years  later 
he  Las  in  his  possession  and  control  '*XY"  dollars, 
the  increase  of  which  he  can't  show  how  he  made 
that  and  didn't  pay  income  tax  on  it.  The  other, 
specific  items,  is  a  matter  in  which  we  will  show 
that  he  received  money  for  certain  things  which  he 
did  not  put  into  his  return  and  did  not  account  for, 
and  we  will  show  it  by  checks  and  vouchers  or  by 
other  means  or  bank  accounts. 

Now,  in  this  particular  case  basically  all  of  our 
Indictment  is  drawn  on  specific  items.  We  are  going 
to  introduce  through  the  witnesses  several  hundred 
checks  and  some  bank  statements,  and  we  are  going 
to  rely  mainly  on  specific  items.  However,  there  will 
be  a  summation  of  the  evidence  on  a  net  worth  basis 
showing  how  much  the  defendant  was  worth  in  the 
year  of  1948,  let  us  say,  or  1949,  and  again  at  the 
end  of  1953. 
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Now,  the  Government  has — we  start  out  on  one  of 
these  cases  and  we  have  investigators  who  are  called 
Internal  [32]  Revenue  Agents  in  their  different  di- 
visions, one  in  the  Auditing  Section  and  the  other  in 
the  Intelligence  Section.  We  have  Mr.  Paul  Simon- 
son  from  the  Intelligence  Section  here  and  he  will 
testify,  and  Mr.  Donald  Blankenship  another  one  of 
the  Agents  with  the  Internal  Revenue  Department; 
and  both  do  C.P.A.  work  for  our  office  when  it  is 
turned  into  us  and  they  do  the  preliminary  work  and 
all  of  our  investigation. 

Now,  the  case  that  we  are  about  to  present  is  that 
we  are  alleging  that  this  case  involves  an  understate- 
ment of  income.  Mr.  Palermo,  the  defendant  here, 
filed  his  four  income  tax  returns.  On  there  he  did 
like  any  of  us  do.  He  took  his  expenses  deducted. 
We  are  not  denying  any  expense  at  all  in  these  four 
years,  as  far  as  that  is  concerned.  We  are  alleging 
and  our  proof  should  show,  and  if  it  doesn't  you  are 
to  so  find,  that  he  understated  his  gross  receipts 
from  his  logging  operations.  That  is  the  basis  of  our 
case.  We  are  not  challenging  any  of  the  expenses 
that  he  made  that  might  be  a  little  bit  different,  but 
they  do  come  up  under  net  worth  analysis  later  on 
but  it  isn't  of  particular  purport  at  this  time. 

I  want  to  go  a  little  bit  further.  Anything  I  say 
at  this  time  I  do  not  mean  for  you  to  take  as  the  law 
or  the  evidence.  I  am  up  here  to  explain  the  position 
of  the  United  States  as  the  plaintiff,  and  I  don't 
want  you  to  believe  everything  I  say  that  isn't  it.  I 
only  want  to  show  what  we  intend  to  prove  the  next 
few  days  in  the  courtroom  [33]  here  and  the  only 
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thing  you  should  use  in  your  determination  of  the 
case  would  be  from  the  evidence  itself  adduced  by 
the  witnesses  under  questioning  here  in  the  court- 
room. 

We  are  going  to  show  somewhat  in  1949  which  is 
not  one  of  the  indictment  years,  but  I  believe  we  will 
be  entitled  to  show  that  the  defendant  did  not  record 
certain  checks  in  his  books  and  they  were  amounting 
to  some  $10,000.00,  and  that  he  did  not  report  in  his 
report  of  1949,  which  is  not  charged  here  but  which 
we  will  show  as  a  pattern  along  in  the  time.  Before 
we  get  to  1950  I  want  to  say  that  the  evidence  will 
show  that  he  took  in  certain  items  and  the  evidence 
will  show  that  he  took  in  money  and  wrote  it  down 
on  a  piece  of  paper  and  we  will  have  as  a  witness  this 
man  that  made  out  the  income  tax  and  made  out 
those  income  tax  returns,  which  were  signed  by  Mr. 
Palermo  and  his  wife  and  were  mailed  to  the  Collec- 
tor of  Internal  Revenue  at  Tacoma,  Washington, 
where  they  were  processed. 

Now,   in   1950   the   Indictment   charges   that   he 
states  that  he  made  $4,553.00  which  he  should  pay 
income  tax  on  and  he  paid  in  that  year  $403.00.  That 
will  show  on  his  income  tax  return.  However,  our 
evidence  will  show  that  during  that  year  he  received 
a  total  of  about  fifty-three  checks  and  he  did  not 
record  sixteen  of  them  in  his  books.  And  we  will  at- 
tempt to  show,  as  alleged  in  the  Indictment  that  he 
1  left  off  $15,800  and  some  odd  dollars  of  gross  income 
I  of  which  there  should  [34]  have  been  an  additional 
'  amount  of  $3,900  plus  dollars  in  tax  paid. 
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Now,  in  1951  we  alleged  in  the  Indictment  that  he 
made  as  his  income  tax  return  shows  and  that  he 
filed  that  he  made  $12,300  and  some  dollars  and  that 
he  paid  $2,400  and  some  dollars  in  tax.  We  will  show 
that  as  alleged  in  the  Indictment  that  he  left  off 
some  $21,900  of  his  income  and  should  have  paid,  if 
the  above  figure  is  correct,  an  additional  $8,454.00.  I 
believe  that  we  can  show  that  he  received  that  year 
from  logging  operations  some  fifty-four  checks  of 
which  he  did  not  record  in  his  books  and  records 
some  twenty-five  of  those  checks,  amounting  to  about 
forty-five  per  cent  of  the  number  of  checks  that  he 
received. 

In  the  year  1942  it  is  alleged  in  the  Indictment 
that  he  made  in  accordance  with  his  income  tax  re- 
turn $11,790.00  and  that  he  paid  income  tax  that  year 
$2,450.00.  I  am  leaving  off  these  odd  cents  here  be- 
cause it  just  takes  too  much  time.  Whereas,  in  the 
Indictment  we  also  charge  that  he  well  knew  and 
wilfully  left  off  of  his  income  tax  return  an  addi- 
tional $29,458.00,  and  should  have  paid,  if  that  figure 
is  correct,  an  additional  $13,400  of  income  tax.  In 
1952  I  believe  our  evidence  will  show  that  he  re- 
ceived sixty-seven  checks,  and  thirty-nine  of  those 
were  unrecorded,  which  is  about  fifty-five  per  cent  of 
the  number  of  checks  received. 

In  1953  his  income  tax  return  shows  that  he  [35] 
paid  income  tax  on  $16,725.00  and  that  the  tax  for 
that  year  that  he  paid  was  $4,026.00,  and  we  alleged 
in  the  Indictment  and  we  will  attempt  to  prove  here 
that  he  left  off  some  $12,960  and  should  have  paid  an 
.'additional  $5,432  in  tax.  I  believe  that  the  e\ndence 
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will  show  that  in  the  year  1953  he  received  sixty-one 
checks  of  which  he  did  not  record  in  his  books  some 
nineteen  of  those  checks. 

I  believe  that  the  evidence  will  show  that  the  slips 
of  paper  and  the  other  items  that  he  gave  to  his  man 
Mr.  Bates  to  make  up  the  income  tax  return  did  jibe 
exactly  with  his  books  and  that  the  books  he  kept 
did  not  record  these  checks  or  jibe  with  the  income 
tax  return.  Of  course,  we  are  alleging  that  he  left  off 
of  his  income  the  matters  that  I  have  been  discussing 
here  of  unrecorded  checks.  We  will  attempt  to  show 
what  has  happened  to  those  during  this  trial. 

During  those  four  years  our  evidence  is  and  we 
will  attempt  to  show  that  there  were  235  checks  paid 
to  Mr.  Palermo,  of  which  ninety-nine  were  not  re- 
ported by  him,  and  we  will  of  course  break  them 
down  by  the  years  as  I  have  been  discussing  with  you 
previously. 

Now,  the  matter  of  this  case  is  many  times  baffling 
to  the  individuals  when  they  hear  of  a  fraudulent  in- 
come tax  case.  It  is  a  matter  for  the  jury  to  sit  and 
listen  to  the  facts  before  them  and  determine  if  a 
defendant  knowingly  and  wilfully  failed  to  tile  a 
proper  income  tax  return.  It  is  no  [36]  mystery.  It 
is  no  matter  that  has  to  be  handled  in  any  other  way 
tlian  with  common  sense.  I  think  in  this  particular 
case  that  there  will  be  a  little  bit  less  arguing  than 
in  many  of  these  cases  that  we  have  because  the  facts 
are  pretty  well  agreed  upon  as  to  figures  by  both 
sides.  And  it  is  incumbent  upon  you  to  listen  to  the 
evidence  and  the  instructions  of  the  Court,  which  is 
final,  the  Tonrt  instructs  vou  on  the  law  and  a'ou 
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must  listen  to  that  and  then  make  up  your  minds 
from  the  evidence  that  we  produce  from  this  court- 
room. I  know  that  the  Court  asked  you  this  morning 
to  make  up  your  mind  after  you  have  heard  both 
sides.  I  would  ask  you  to  do  that  too.  I  am  not  asking 
you  to  convict  any  man  until  you  have  heard  the  evi- 
dence from  the  Government  and  the  evidence  from 
the  defense  that  Mr.  Moore  and  his  associate  will 
produce  at  the  time  of  the  trial.  It  is  a  little  bit  hard 
for  you  to  do  it  but  I  am  anxious  as  the  Government 
is  and  I  am  sure  that  Mr.  Moore  is  that  you  do  so.  It 
is  a  tough  problem  and  we  will  do  as  well  as  we  can 
to  keep  things  straight  for  you. 

Now,  I  want  to  tell  you  momentarily  here  of  what 
we  are  going  to  do  in  the  wsiy  of  calling  witnesses. 
We  have  about  twenty  witnesses,  maybe  one  or  two 
either  way,  of  which  some  are  relatively  short,  and 
others  will  take  a  little  bit  longer  time.  I  don 't  know 
what  the  defense  has  but  I  thought  that  I  should  tell 
you  that  we  the  plaintiff  in  this  case  [37]  expect  to 
use  these  witnesses  and  produce  the  checks  and  bank 
statements  and  other  supporting  vouchers  so  that  we 
may  present  all  the  evidence  to  you  concerning  this 
case. 

I  have  nothing  further  at  this  time,  and  thank 
you,  your  Honor. 

The  Court:  Do  you  wish  to  reserve  your  state- 
ment, Mr.  Moore  ? 

Mr.  Moore :  No,  I  think  I  will  make  it  now,  your 
Honor. 

The  Court :     That  is  all  right. 
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OPENING  STATEMENT  OF  DEPENDANT 

Mr.  Moore:  Your  Honor,  Counsel,  and  Ladies 
and  Gentlemen:  I  think  I  will  make  a  short  state- 
ment at  this  time  of  what  I  think  this  case  will  prove 
for  you.  As  Mr.  Bantz  has  said,  the  Government  has 
come  before  you  today  and  they  have  the  burden  of 
proving  beyond  a  reasonable  doubt  that  Mr.  Palermo 
has  violated  the  Federal  laws. 

Now,  he  has  indicated  to  you  something  in  the  na- 
ture of  how  much  Mr.  Palermo  is  delinquent  in  his 
income  tax.  We  have  no  objection  to  that.  We  agree 
that  he  is  delinquent  in  his  income  tax.  As  a  matter 
of  fact,  we  actually  believe  that  Mr.  Palermo  owes 
more  than  Mr.  Bantz  has  indicated.  We  have  been 
working  on  this  for  quite  a  while  and  actually  the 
exact  amount  that  he  owes  is  not  too  important  as 
far  as  this  case  is  concerned  because  the  important 
thing  as  far  as  Mr.  Bantz 's  case  presenting  it  to  you 
and  our  defense  is  whether  or  not,  whatever  that 
delinquency  amounts  to,  is  the  result  of  [38]  Mr. 
Palermo's  criminal  intent  to  evade  taxes. 

The  only  way  that  Mr.  Bantz  can  present  to  you 
whether  he  did  or  did  not  intend  to  evade  taxes  is 
to  not  effect  what  Mr.  Bantz  believes  is  the  type  of 
man  that  Mr.  Palermo  is,  and  of  course  at  that  point 
we  go  in  an  opposite  direction  from  Mr.  Bantz. 

Our  evidence  will  I  think  prove  to  you  exactly 
what  kind  of  man  Mr.  Palermo  is  and  when  you  have 
heard  all  of  the  evidence  I  think  you  will  agree  with 
us  that  he  did  not  attempt  to  evade  taxes.  He  is  not 
the  kind  of  man  that  would  trv  it  and  h(»  wasn't  tvv- 
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ing  it  in  any  of  these  years.  Mr.  Palermo  has  been  in 
business  since  1947.  From  1932  to  1947  he  was  a 
truck  driver,  driying  a  logging  truck,  working  on 
and  off  for  his  father-in-law.  In  1947  with  his  father- 
in-law's  assistance  he  bought  two  or  three  pieces  of 
equipment  and  went  into  the  logging  business. 

He  is  not  a  contract  logger  and  he  doesn't  go  out 
and  enter  into  a  contract  to  haul  logs  for  somebody 
else.  He  goes  out  and  looks  over  the  land  and  buys 
the  timber  on  it  if  he  can  and  logs  it  oft'  himself  and 
sells  the  logs.  And  ever  since  he  went  into  this  busi- 
ness it  hasn't  been  a  large  business  and  he  has  had  five 
or  six  or  seven  employees,  and  the  business  was  a  suc- 
cess because  Mr.  Palermo  was  out  doing  the  work 
himself.  He  might  work  six  days  a  week  from  morn- 
ing until  dark.  And  very  probably  he  was  at  fault — 
not  criminal  [39]  fault — but  he  was  at  fault  for  not 
maintaining  better  books  and  for  not  paying  closer 
attention  to  what  his  income  and  outgo  was.  He 
didn't  do  that  but  that  is  not  a  crime. 

So,  as  far  as  this  case  is  concerned  and  from  the 
defendant's  standpoint,  we  will  merely  demonstrate 
to  you  facts  from  which  I  am  sure  you  will  find  that 
he  had  no  criminal  intent  at  any  time.  Thank  you. 

Ml".  Bantz :     May  I  proceed  1 

The  Court :     You  may  proceed. 

Mr.  Bantz :     Leona  Jones. 

Mr.  Moore:  Your  Honor,  before  we  proceed,  I 
want  to  advise  the  Court  that  Mr.  Palermo  is  a  little 
bit  hard  of  hearing  and  I  have  mentioned  that  so  I 
might  interrupt  occasionally. 

The  Court :     Yes. 
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LEONA  M.  JONES 
called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz : 

Q.    Will  you  state  your  name,  please? 

A.     Mrs.  Leona  M.  Jones. 

Q.     And  where  do  you  live,  Mrs.  Jones  ? 

A.     I  live  at  Gig  Harbor,  Washington. 

Q.     And  where  are  you  employed  %  [40] 

A.  In  the  Internal  Revenue  Office  at  Tacoma, 
Washington. 

Q.     And  how  long  have  you  been  employed  there  ? 

A.     More  than  fifteen  years. 

Q.  And  what  is  your  position  with  the  Internal 
Revenue  ? 

A.  I  am  the  Acting  Chief  of  the  Returns  Pro- 
cessing Branch  in  the  Collection  Division. 

Q.     Now,  what  does  that  job  entail? 

A.  Well,  considerable.  It  includes  the  processing, 
the  original  processing  of  all  returns  and  their  filing. 

Q.  Do  you  mean  that  a  return  that  is  filed  in  the 
District  of  Washington  is  filed  in  your  office? 

A.     Yes,  sir.  And  in  Alaska. 

Q.     And  also  in  Alaska?  A.     Yes,  sir. 

Q.  Now,  does  the  Tacoma  district  include  the 
Eastern  District  of  Washington  ? 

A.    Yes,  sir. 

Q.  Would  you  just  explain  to  the  Court  and  to 
the  jury  what  are  the  steps  that  arc  taken  by  the  In- 
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ternal  Revenue  in  the  handling  of  an  income  tax  re- 
turn that  comes  to  your  office  after  it  has  been 
mailed  or  delivered  by  a  citizen  ? 

A.  The  first  thing  that  happens,  the  envelope  is 
opened,  and  the  return  or  the  contents  of  the  en- 
velope stamped  with  the  receiving  date  on  it,  and 
from  that  stage  the  return  is  checked  for  signature, 
name  and  address  and  a  complete  [41]  address  and 
it  is  numbered  with  a  serial  number  under  which  it 
it  filed  and  the  Form  W-2  is  one  is  attached  is  veri- 
fied with  the  income  shown  on  the  return,  and  the 
return  is  mathematically  verified  as  far  as  the  com- 
putation of  tax.  In  the  final  processing  the  tax  that 
is  due  is  assessed  and  if  an  overpa^Tuent  is  due  a 
check  is  issued  or  a  claim  is  allowed  and  the  return  is 
filed. 

Q.  Now,  when  you  say  that  the  return  is  filed, 
what  do  you  mean  by  that  ? 

A.     It  is  placed  in  our  returns  file. 

Q.    And  that  is  where  you  are  employed  now  ? 

A.     I  am  employed  doing  all  of  those  things. 

Q.     You  are  in  charge  of  that?  A.     Yes. 

Q.  Now,  did  you  bring  with  you  as  a  result  of  in- 
quiry, made  some  income  tax  returns'? 

A.     Yes,  I  did. 

Q.     Some  other  papers  ?  A.    Yes,  I  did. 

Q.    May  I  have  those  returns,  please. 

A.    Yes,  sir. 

Mr.  Bantz:  Would  you  mark  all  of  those  sepa- 
rately? 

The  Clerk :     As  a  group  ? 
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Mr.  Bantz :     Yes,  as  a  group. 

The  Clerk :  That  will  be  the  plaintiff's  1  through 
6?  [42]  your  Honor. 

Q.  Mrs.  Jones,  handing  you  Plaintiff's  No.  1  for 
Identification,  that  is  one  of  the  income  tax  returns 
that  you  brought  with  you,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  And  who  is  that  income  tax  return  from,  or 
purported  to  be  from  ? 

A.  It  is  the  return  of  Joe  Palermo  and  Bertha 
Palermo,  White  Salmon,  Washington. 

Q.  And  that  income  tax  return  came  from  your 
custody  at  Tacoma  ?  A.     Yes,  sir. 

Q.  And  looking  at  Plaintiff's  Exhibit  2  for  Iden- 
tification, would  you  examine  that.  Is  that  one  that 
you  brought  with  you?  A.     Yes,  sir. 

Q.     And  is  that  from  your  files? 

A.     Yes,  sir. 

Q.  And  is  that  one  also  from  Joe  and  Bertha 
Palermo  of  White  Salmon,  Washington? 

A.     It  is. 

Q.  And  handing  you  Plaintiff's  Exhibit  3  for 
Identification,  is  that  one  from  your  files  ? 

A.     Yes,  sir. 

Q.     And  is  that  for  Joe  and  Bertha  Palermo  ?  [43] 

A.     Yes,  it  is. 

Q.     White  Salmon,  Washington?  A.    Yes. 

Q.  Now,  is  there  an  identification  mark  on  there 
that  you  can  tell  that  it  was  filed  in  your  office  ? 

A.     Yes,  there  is  a  receiving  stamp  on  the  return. 

Q.     On  each  one  of  the  three?  A.     Yes. 
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Q.  Now,  handing  you  Plaintiff's  Exhibit  No.  4 
for  Identification,  would  you  please  examine  that 
and  state  if  that  is  one  of  the  returns  that  you 
brought  with  you  ?  A.     Yes,  sir. 

Q.  And  does  that  purport  to  be  one  from  Joe  and 
Bertha  Palermo  ?  A.     Yes,  sir,  it  is. 

Q.    And  is  that  from  your  files  at  Tacoma? 

A.    Yes,  sir. 

Q.  And  handing  you  Plaintiff's  Exhibit  5  for 
Identification,  would  you  examine  that.  Is  that  one 
that  you  brought  from  your  files  in  Tacoma  ? 

A.     Yes,  sir. 

Q.  And  does  it  purport  to  be  the  income  tax  re- 
turn of  Joe  and  Bertha  Palermo?  A.     It  is. 

Q.  And  would  you  look  at  Plaintiff's  Exhibit  6 
for  Identification.  [44]  Is  that  one  that  you  In'ought 
from  Tacoma  with  you  and  has  that  been  in  your 
custody  with  the  Internal  Revenue  % 

A.     Yes,  sir. 

Q.  And  does  that  purport  to  be  from  Joe  and 
Bertha  Palermo  of  White  Salmon,  Washington? 

A.     Yes,  it  is. 

The  Court:  Could  you  have  the  witness  give  us 
the  years  involved  so  that  it  will  help  to  keep  it 
straight. 

Q.  (By  Mr.  Bantz)  :  Would  you  start  with  Ex- 
hibit 1  and  give  us  the  years  % 

A.  Exhibit  1,  '48;  Exhibit  2,  '49;  Exhibit  3,  '50; 
Exhibit  4,  '51;  Exhibit  5,  '52;  Exhibit  6,  '53. 

The  Court :     Now,  are  you  giving  us  the  year  f oi 
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which  the  tax  was  returnable  or  the  year  for  which 

it  was  filed  *? 

A.     No,  I  am  giving  the  year  for  which 

The  Court:     The  tax  was  covered'? 

A.    Yes. 

The  Court :     All  right. 

Q.  (By  Mr.  Bantz)  :  In  other  words,  when  it 
says  1953  on  the  return  that  is  the  year  that  the  tax 
was  due  ? 

A.     That  is  the  year  that  the  tax  was  incurred. 

The  Court :     For  the  calendar  year  1953  ? 

A.  Yes.  The  tax  would  not  be  due  until  not  later 
than  March  15th  for  the  following  year.  [45] 

The  Court:     Yes,  I  understand. 

Q.  (By  Mr.  Bantz)  :  Now,  on  Exhibit  6,  too,  is 
there  an  identifying  mark  of  the  Internal  Revenue 
for  the  date  and  time  of  the  return  ? 

A.  Yes,  sir.  The  "  91 "  is  stamj^ed  for  the  District 
of  Washington  and  Alaska  and  you  will  notice  that 
each  receiving  stamp  is  with  the  large  figure  "91" 
and  the  date  is  included  on  the  receiving  stamp  for 
each  return. 

Q.     And  there  is  one  on  each  of  these  exhibits? 

A.     Yes,  sir. 

Q.     Exhibits  1  through  6?  A.     Yes,  sir. 

Mr.  Bantz:  All  right.  Now,  I  will  offer  Plain- 
tiff's 1  through  6  in  evidence. 

Mr.  Moore:  No  objection  to  3,  4,  5,  and  6,  your 
Honor.  We  object  to  the  Plaintiff's  1  and  2. 

The  Court:  Well,  I  will  reserve  ruling  on  the 
others  until  later  statements  in  the  trial.  3,  4,  5  and  6 
will  be  admitted. 
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(Whereupon,  the  said  Income  Tax  returns 
were  admitted  in  evidence  as  Plaintiff's  Exhib- 
its 3,  4,  5  and  6.) 

Q.  (By  Mr.  Bantz)  :  Handing  you  Plaintiff's 
Exhibit  3,  would  you  examine  that  and  tell  me  now 
when  that  was  filed?  [46] 

A.     March  5th,  1951. 

Q.     All  right,  that  is  for  the  year  1950  then? 

A.     Yes,  sir. 

Q.     Now,  how  much  tax  was  due  that  year  ? 

A.  The  return  indicates  that  there  is  tax  due  of 
$403.00. 

Q.    And  does  it  show  that  it  was  paid  ? 

A.    Yes,  it  does. 

Q.     How  do  you  show  that  it  is  paid  ? 

A.  With  blue  circle  around  the  figure  indicates 
that  that  was  paid,  that  amount  was  paid. 

Q.  And  does  that  mean  then  that  it  was  handled 
in  the  regular  course  of  processing  in  your  office? 

A.     Yes,  it  does. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  4,  is 
that  return  for  the  year  1951  ?  A.    Yes. 

Q.     And  what  day  was  that  filed? 

A.     February  18,  1952. 

Q.    In  Tacoma?  A.    Yes,  sir. 

Q.    Now,  what  was  the  tax  due  in  that  year? 

A.     $2,489.28. 

Q.    And  does  the  return  show  that  that  was  paidf 

A.    Yes,  it  does. 

Q.     And  how  can  you  tell  that?  [47] 
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A.     The  tax  is  encircled  with  a  blue  circling. 

Q.  And  that  is  the  way  that  you  handle  them  in 
your  office?  A.     Yes,  sir. 

Q.  Handing  you  Plaintiff's  Exhibit  5,  is  that 
the  income  tax  return  for  1952 '?  A.     Yes,  sir. 

Q.     And  when  was  that  filed? 

A.     January  31st,  1953. 

Q.     All  right,  and  what  is  the  tax  due  that  year? 

A.     The  tax  was  $2,531.90. 

Q.     And  what  was  paid  that  year? 

A.  The  payments  were  made  on  estimated  tax 
totaling  $2,919.60. 

Q.     And  that  was  paid? 

A.     Yes,  that  was  paid. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  6,  is 
that  for  the  year  1953?  A.     Yes. 

Q.     And  when  was  that  filed? 

A.     March  1st,  1954. 

Q.  And  in  this  year  how^  much  income  did  he 
show  on  his  return? 

A.     He  shows  adjusted  gross  income  of  $17,725.32. 

Q.     All  right.  And  then  how  much  tax  was  due? 

A.    The  total  tax  was  $4,107.60. 

Q.     And  that  was  paid?  [48] 

A.     Yes,  it  was  paid  by  estimate  and  the  payment. 

Q.  Now,  each  of  the  income  tax  returns  will  show 
the  gross  adjusted  income  he  may  have  made? 

A.     Adjusted  gross  income. 

Q.    Adjusted  gross  income?  A.    Yes. 

Q.  And  will  show  how  much  money  he  paid  tax 
for  each  year?  A.     Yes. 


48  Joe  Palermo  vs. 

(Testimony  of  Leona  M.  Jones.) 

Q.     Now,  did  you  bring  another  paper  with  you? 

A.    Yes,  I  did. 

Q.  May  I  have  that,  please.  Just  arrange  them 
so  I  will  know  what  they  are.  Now,  I  asked  you  to 
bring  some  additional  papers  with  you;  are  these 
the  items  that  I  asked  you  to  bring? 

A.    Yes,  they  are. 

Q.     What  does  that  purport  to  be? 

A.  It  is  a  Certificate  of  Assessments  and  Pay- 
ments received  in  our  office. 

Q.     For  what  individuals  ? 

A.  For  Joe  and  Bertha  Palermo,  White  Salmon, 
Washington. 

Q.  Did  you  check  those  figures  and  the  records 
yourself?  A.    Yes,  I  did. 

Q.    And  did  you  see  that  they  were  prepared? 

A.    Yes,  sir,  I  did. 

Q.  Now,  were  these  figures  obtained  from  the 
records  in  your  [49]  office?  A.    Yes. 

Q.     All  right.  And  that  is  in  Tacoma? 

A.    Yes,  sir. 

Mr.  Bantz :    Make  them  two  separate  exhibits. 

The  Clerk:     Plaintiff's  7  and  8. 

Q.  Handing  you  Plaintiff's  Exhibits  for  Identi- 
fication 7  and  8,  what  do  those  show? 

A.  It  shows  assessment  and  payment  of  tax,  1952 
or  1948  through  1954. 

Q.  By  that  you  mean  it  shows  what  tax  was  due 
and  what  was  paid  ?  A.    Yes,  sir. 

Q.     In  accordance  with  his  records? 

A.     That's  right. 
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The  Court:  What  periods  are  covered  by  each 
of  them? 

A.  Exhibit  7  covers  1948,  1949,  1950,  1951,  part 
of  1952 ;  and  1952  is  continued  on  Exhibit  8. 

The  Court:     Oh,  8  carries  it  on  through? 

A.     Yes,  through  1953  and  1954. 

The  Court:     I  see. 

Q.  Also  there  are  some  matters  that  show  much 
has  been  put  in  other  funds,  is  that  correct? 

A.  Yes,  sir,  there  was  one  payment  of  $8,000.00 
received  in  our  office  August  3rd,  1955  and  it  was 
placed  in  our  [50]  advance  payment  account. 

Mr.  Bantz :  I  will  offer  at  this  time  Plaintiff 's  7 
and  8. 

Mr.  Moore :  We  would  object  to  the  introduction, 
your  Honor,  inasmuch  as  they  relate  to  1948,  1949 
and  1954,  at  this  time  as  being  immaterial. 

Mr.  Bantz:  Your  Honor,  if  we  may  reserve  the 
right  to  offer  them  at  a  latter  date  when  I  con- 
nect them  up  to  the  other  ones,  although  they  are 
a  part 

The  Court:  You  have  no  objection  to  8,  I  as- 
sume? 

Mr.  Bantz:     8  has  1954,  your  Honor. 

The  Court:  Oh,  I  see,  it  has  a  subsequent  year, 
in  other  words? 

Mr.  Bantz:    Yes. 

The  Court :  Well,  you  can  make  an  identification 
of  them  and  I  will  reserve  ruling  on  them  until  fur- 
ther foundation  has  been  laid. 

Mr.  Bantz:     All  right. 
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Q.  Now,  Mrs.  Jones,  what  does  it  mean  when 
you  have  held  in  abeyance  or  held  in  your  office  for 
advance  payment  of  some  fund  from  a  taxpayer, 
what  does  that  mean? 

A.  Well,  a  taxpayer — it  is  held  in  a  special  fund 
if  the  tax  has  not  been  assessed  as  yet.  If  additional 
taxes  are  assessed  they  will  pay  in  advance.  It  is 
placed  in  a  special  fund  until  such  time  as  assess- 
ment is  made.  [51] 

Q.  And  that  is  put  into  a  fund  where  it  is  sepa- 
rate from  the  general  income  tax  returns  that  you 
get?  A.     Yes,  sir. 

Q.  Now,  I  notice,  and  I  asked  you  to  bring  over 
with  you,  and  I  am  assuming  that  you  checked  it 
over,  that  Mr.  Palermo  has  some  money  in  the  ad- 
vance payment  account,  is  that  correct? 

A.    Yes,  'sir. 

Q.     And  how  much  was  that? 

A.     That  was  $8,000.00. 

Q.  And  that  money  is  in  a  fund  for  future 
assessment?  A.    Yes,  sir. 

Q.  And  for  final  determination  between  the  tax- 
payer and  the  Internal  Revenue  office? 

A.     That  is  right. 

The  Court:  I  think  you  testified  that  that  was 
paid  in  1955,  did  you? 

A.  I  believe  that  was  the  date.  It  was  received 
for  certification  on  August  3rd,  1955. 

Mr.  Bantz:     You  luav  examine,  Mr.  Moore. 
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Cross-Examination 
By  Mr.  Moore: 

Q.  From  that  $8,000.00  suspense  item,  is  it  a 
correct  assumption  then  that  the  Internal  Revenue 
Service  has  not  made  a  determination  of  Mr.  Pa- 
lermo's impaid  tax  [52]  liability  up  to  the  present 
time? 

A.  I  would  say  that  there  has  been  no  tax  as- 
sessed up  to  the  present  time. 

Q.     That  tax  has  not  been  assessed  against  him? 

A.    Yes,  sir,  that  is  right. 

Mr.  Moore:     That  is  all. 

Mr.  Bantz:  Your  Honor,  before  she  leaves  I 
would  like  to  ask  permission  that  we  may  substitute 
at  a  later  date  photostats  and  the  originals  are  to 
be  returned  to  Tacoma,  Washington. 

The  Court:     That  will  be  imderstood. 

Mr.  Bantz:     All  right,  you  may  be  excused. 

The  Court:     That  will  be  all. 

^  GEORGE  F.  CHRISTENSEN 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Would  you  state  your  name,  please. 

A.  George  Christensen. 

Q.  And,  Mr.  Christensen,  where  do  you  reside? 

A.  Stevenson,  Washing-ton. 
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Q.    And  where  are  you  employed? 

A.     Bank  of  Stevenson.  [53] 

Q.  And  what  is  your  position  with  the  Bank  of 
Stevenson?  A.     The   Manager. 

Q.  And  how  long  have  you  been  with  the  Bank 
of  Stevenson?  A.     Since  1948. 

Q.  All  right.  Are  you  familiar  with  the  records 
and  books  and  accounts  of  the  Bank  of  Stevenson? 

A.    Yes,  sir. 

Q.  Would  you  just  tell  me  where  is  Stevenson 
located? 

A.  We  are  halfway  between  The  Dalles  and  Port- 
land, Oregon,  and  on  the  Colmnbia  River  Gorge, 
about  twenty  miles  west  of  White  Salmon. 

Q.     Twenty  miles  west  of  White  Salmon? 

A.    Yes. 

Q.  Now,  I  believe  that  I  had  subi)oenaed  or  had 
a  subpoena  issued  to  you  to  furnish  some  records  at 
this  trial?  A.     Yes. 

Q.     Did  you  bring  them  with  you? 

A.     I  have  them  here. 

The  Clerk:     Plaintiff's  9  and  Plaintiff's  10. 

Mr.  Bantz:  Would  you  stamp  those  together 
and  make  Plaintiff's  11. 

The  Clerk:     Plaintiff's  11. 

Mr.  Bantz:  Clip  those  together,  would  you 
please,  Mr.  Taylor. 

The  Clerk:     Plaintiff's  12.  Plaintiff's  13.  [54] 

The  Court :     9  through  13  ? 

The  Clerk:     Yes,  your  Honor. 
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Q.  (By  Mr.  Bantz)  :  Handing  you  Plaintiff's 
Exhibit  for  Identification  No.  9,  Mr.  Christensen, 
would  you  examine  that  and  tell  what  that  is  pur- 
ported to  be? 

A.  That  is  a  record  of  a  loan  under  a  contract 
that  Mr.  Palermo  had  with  the  Bank  of  Stevenson. 

Q.  And  this  is  from  your  files  in  the  bank  down 
at  Stevenson?  A.     Yes,  sir,  that  is  correct. 

Q.     What  year  does  that  cover? 

A.     '40— July  of  '48  to  November  '49. 

Q.  Handing  you  Plaintiff's  Exhibit  10  for  Iden- 
tification, would  you  please  examine  that? 

A.     This  is  savings  account  of '  Joe  Palermo. 

Q.  I  notice  there  is  two  sheets  there.  What  does 
the  top  sheet  purport  to  be? 

A.     That  is  a   deposit  slip. 

Q.     And  what  is  the  second  sheet? 

A.  It  is  the  record  of  the  deposits  and  with- 
drawals. 

Q.     What  year  does  that  exhibit  cover? 

A.     August  20,  1952,  ending  January  3,  1956. 

Q.  Handing  you  Plaintiff's  11,  would  you  state 
what  that  is? 

A.  That  is  signature  card  for  checking  account 
of  Joe  Palermo. 

The  Court:     Signature  card?  [55] 

A.  Signature  card  of  checking  account  opened 
6/28/50. 

Q.     What  is  the  second  item? 

A.  It  is  the  checking  account  opened  on  Decem- 
ber 23,  1953,  the  signature  card. 
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Q.     Is  that  checking  account  or  savings  account? 

A.     It  is  checking  account. 

Q.     Both  of  them^  A.    Yes,  both  of  them. 

Q.  Handing  you  Plaintiff's  12  for  Identifica- 
tion, would  you  please  state  what  that  is? 

A.  These,  are  a  group  of  deposit  tickets  credited 
to  the  account  of  Joe  Palermo 's  checking  account. 

Q.     What  is  the  account  on  there? 

A.     Joe  Palermo,  White  Salmon,  Washington. 

Q.    And  for  what  years  do  they  cover? 

A.  First  deposit  6/28/50  and  last  deposit  De- 
cember 23,  1952. 

Q.  And  handing  you  Plaintiff's  13  for  Identifi- 
cation, would  you  please  examine  that? 

A.  This  is  the  ledger  sheets  of  the  checking  ac- 
count for  Joe  Palermo  from  June  29,  1950  until 
it  was  closed  June  19,  1957,  closed  by  a  service 
charge. 

Q.  And  each  of  the  exhibits  that  I  have  showru 
you,  Plaintiff's  9  through  13  for  Identification,  are 
part  of  the  official  records  of  the  Bank  of  Steven- 
son, is  that  correct?  A.     That  is  correct.  [56] 

Q.  And  did  you  check  and  see  if  you  had  any 
other  records  concerning  Joe  Palermo  ? 

A.     I  checked  but  I  could  find  none. 

Q.  You  checked  and  you  could  find  nothing 
further?  A.    Yes. 

Q.  Handing  you  Plaintiff's  Exhibit  12  for  Iden- 
tification, is  that  a  savings  or  checking  account? 

A.     Checking  account. 
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Mr.  Bantz:  Your  Honor,  I  hope  tomorrow  we 
will  have  this  speeded  up  but  my  witnesses  weren't 
here  with  these  but  we  are  going  to  get  together  and 
counsel  will  see  if  we  can  speed  it  up  a  little  bit 
better. 

The  Court:     That  is  all  right. 
Mr.  Moore:     No  objection  to  10,  11,  and  12. 
Mr.  Bantz:     I  am  offering  10,  11,  and  12. 
The  Court:     All  right,  10,  11,  and  12  will  be  ad- 
mitted. 

(Whereupon,  the  said  savings  and  checking 
account  deposit  slips  and  ledger  sheets  and  sig- 
nature cards  were  admitted  in  evidence  as 
Plaintiff's  Exhi])its  Nos.  10,  11,  and  12.) 

The  Court :  13  runs  up  until  1957. 

Mr.  Bantz:  I  am  going  to  have  that  explained, 
your  Honor.  [57] 

The  Court:  All  right. 

Mr.  Bantz :  I  am  not  offering  No.  9  at  this  time. 

The  Court:  All  right.  Let  me  see  those  now. 

Mr.  Moore:  No  objection  to  13. 

The  Court :  I  beg  your  pardon  ? 

Mr.  Moore:  No  objection  to  13. 

The  (Jourt:  To  13? 

Mr.  Moore:  Yes,  to  13. 

The  Court:  All  right,  it  will  be  admitted  then. 

(Whereupon,  said  group  of  bank  ledger 
sheets  was  admitted  in  evidence  as  Plaintiff's 
Exhibit  No.  13.) 

The  Court:     That  is  all  but  9? 
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Mr.  Bantz:    Yes. 

Q.  Mr.  Christensen,  handing  you  Plaintiff's  Ex- 
hibit 10,  would  you  just  tell  me  whether  that  is  a 
savings  account  or A.     That  is  correct. 

Q.     And  when  was  that  account  opened? 

A.     August  20,  1952. 

Q.    And  how  much  was  it  opened  for? 

A.     $10,000.00. 

Q.    And  when  was  that  account  closed? 

A.     January  3rd,  1956.  [58] 

Q.  And  how  much  was  in  the  account  when  it 
was  closed?  A.     $10,606.76. 

Q.  Now,  I  notice  on  Plaintiff's  Exhibit  10,  we 
are  talking  about,  there  is  some  action  on  it,  some 
credits,  what  is  that  for? 

A.     Those  were  interest  payments. 

Q.  There  was  nothing  else  in  the  account  but 
interest  payments?  A.     That  is  all. 

Q.  And  the  action  or  movements  shown  there  are 
just  interest  payments  put  on  there  semi-annually 
by  the  bank? 

A.     Semi-annually,  that  is  correct. 

Q.  Handing  you  Plaintiff's  Exhibit  No.  13, 
when  was  this  account  opened? 

A.    June  29,  1950. 

Q.    And,  then,  when  was  the  account  terminated? 

A.     June  19th  of  1957. 

Q.  All  right,  now,  referring  you  to  the  next  to 
the  last  page  and  where  the  date  is  February  5th, 
1953,  do  you  see  that?  A.     Yes. 

Q.     At  the  bottom  of  the  page?  A.     Yes. 
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Q.  There  was  a  balance  of  $144.00,  is  that  cor- 
rect? A.    $144.65.  It  is  $144.65.  [59] 

Q.     Yes,  all  right.  The  next  is  $67.77? 

A.     That  is  correct. 

Q.     Dated  February  13,  1953?  A.     Correct. 

Q.     Was  there  any  other  deposit  after  that  time? 

A.    None. 

Q.  And  were  there  any  withdrawals,  except  for 
the  closing  withdrawal? 

A.  There  seems  to  be  two  or  three,  yes,  two  ten 
dollar  items  and  a  five  dollar  item  and  $55.00  item 
and  another  five  dollar  item. 

Q.     And  when  was  the  account  closed? 

A.     June  19th,  1957. 

Q.  And  he  has  no  other  accounts  there  at  the 
present  time? 

A.     No  accounts  there  at  the  present  time,  no. 

Mr.  Bantz :     You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  With  reference  to  Identification  9,  do  you 
know  what  that  is  in  reference  to? 

A.  It  is  a  record  of  either  a  loan  or  contract 
purchased  in  the  name  of  Joe  Palermo.  It  was  in- 
dorsed by  W.  F.  Larson,  the  dealer  at  Carson, 
Washington. 

Q.     The  loan  was  indorsed? 

A.  It  could  be  a  contract  or  it  could  be  a  note 
with  a  [60]  co-signer  or  indorsor.  The  record  doesn't 
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very  explicitly  say  just  what  it  was. 

Q.     You  have  no  memory  of  it  personally? 

A.     I  had  nothing  to  do  with  it. 

Q.  The  record  merely  shows  that  that  was  an 
indebtedness  and  that  was  paid  off? 

A.     That  is  correct. 

Q.     And  who  does  it  show  paid  it  off? 

A.     No,  it  doesn't  show  who  paid  it  off. 

Mr.  Moore :     That  is  all. 

Mr.  Bantz:     That  is  all,  Mr.  Christensen. 

(Witness  Excused.) 

MARION  BABB 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.    Would  you  state  your  name,  please. 

A.     Marion  Babb. 

Q.    And,  Mr.  Babb,  where  do  you  reside? 

A.    White  Salmon,  Washington. 

Q.  And  what  is  your  position;  where  do  you 
work  at  White  Salmon? 

A.  Manager  of  the  National  Bank  of  [61]  Com- 
merce. 

Q.  And  how  long  have  you  been  with  the  Na- 
tional Bank  of  Commerce? 

A.     Since  1946.  At  White  Sahnon  since  1951. 

Q.  Since  1951.  And  what  has  your  position  been 
with  the  bank  since  1951? 
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A.  Assistant  Cashier  until  1953,  and  Manager 
since  that  time. 

Q.  And  as  Manager  are  you  familiar  with  the 
bookkeeping  and  accounting  system  of  your  bank? 

A.     Yes,  sir. 

Q.  And  I  take  it  you  received  a  subpoena  from 
me  to  produce  certain  records  of  Joe  Palermo,  is 
that  right?  A.     Yes,  I  did. 

Q.    And  did  you  bring  those  records  with  you? 

A.    Yes. 

Mr.  Bantz :     May  I  just  have  them. 

The  Court:     That  is  14? 

The  Clerk:     Starting  with  Plaintiff's  14. 

Mr.  Bantz:     Will  you  mark  that  Plaintiff's  15. 

The  Clerk:  Yes,  I  am  just  giving  you  a  begin- 
ning number.  I  will  give  you  the  last  one. 

Q.  Mr.  Babb,  were  these  all  of  the  records  that 
you  had  concerning  Mr.  Palermo  and  his  wife  ? 

A.     They  are  the  records  subpoenaed,  sir. 

Q.  They  are  the  records  subpoenaed  for  the 
years  of  1948  through  1953?  [62] 

A.     That  is  right,  sir. 

Q.  With  the  exception  of  one  check  item  or  one 
deposit  slip? 

A.     One  deposit  slip  and  two  other  items.  The 
signature  card  is  part  of  that. 
j     Mr.  Moore :    What  was  that  Identification  ? 
'     Mr.  Bantz:     The  signature  card  that  they  over- 
Hooked.  T  will  cover  that  in  just  a  minute.  T  just 
i  mislaid  it. 
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The  Clerk :  The  last  number  I  have  marked  was 
21,  Your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Bantz) :  Mr.  Babb,  handing  you 
Plaintiff's  Exhibit  for  Identification  No.  14,  would 
you  please  examine  that  and  state  what  that  is  ? 

A.  These  are  deposit  tickets  credited  to  the  Joe 
Palermo  account  for  the  year  1948. 

Q.     1948?  A.    Yes. 

Q.  And  those  were  all  of  the  tickets  for  that 
period  and  part  of  your  official  records  at  the  bank  ? 

A.     Yes,  sir. 

Q.  And  as  far  as  you  know  were  all  of  the  de- 
posit slips  that  you  have  had  for  the  year  1948  ? 

A.     Yes,  as  far  as  I  know. 

Q.  Handing  you  Plaintiff's  15  for  Identification, 
would  you  [63]  please  examine  that  ? 

A.  Those  are  deposit  tickets  for  the  year  1949, 
credited  to  the  account  of  Joe  Palermo. 

Q.     And  these  are  from  your  official  records  ? 

A.     That's  right. 

Q.  And  to  the  best  of  your  recollection  all  of 
your  deposit  slips  that  you  had  at  the  bank? 

A.     Yes,  that's  right. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  for 
Identification,  No.  16,  would  you  please  examine 
that  exhibit? 

A.  These  are  deposit  tickets  for  the  year  1950, 
credited  to  the  accoimt  of  Joe  Palermo. 

Q.  And  those  were  brought  from  your  ofiBcial 
records  at  the  bank?  A.     Yes,  sir. 
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Q.  To  the  best  of  your  recollection  are  those 
all  of  the  records  for  the  year  1950  that  you  have 
concerning  deposit  slips'?  A.     They  are. 

Q.  Handing  you  Plaintiff's  17,  would  you  please 
examine  that  and  state  what  that  purports  to  be  1 

A.  These  are  deposit  tickets  for  the  account  of 
Joe  Palermo  for  the  year  1951. 

Q.     And  those  are  from  your  records? 

A.     They  are,  sir.  [64] 

Q.  And  to  the  best  of  your  recollection  all  of 
the  deposit  slips  for  the  year  1951  ? 

A.     They  are. 

Q.  Handing  you  Plaintiff's  No.  18,  would  you 
please  examine  that.  If  you  recognize  it,  state  what 
it  is? 

A.  These  are  deposit  tickets  for  the  year  1952 
for  the  account  of  Joe  Palermo. 

Q.     And  they  are  from  your  official  records? 

A.     They  are,  sir. 

Q.  And  to  the  best  of  your  knowledge  all  of 
the  deposit  slips  that  the  bank  had  for  the  year 
1952?  A.     They  are. 

Q.  Handing  you  Plaintiff's  No.  19  for  Identi- 
fication, would  you  state  what  that  is?  Would  you 
please  examine  that  and  if  you  know,  state  what  it 
is? 

A.  These  are  deposit  tickets  for  the  year  1953 
for  the  account  of  Joe  Palermo. 

Q.     And  those  are  from  your  official  records  ? 

A.     Thev  are,  sir. 
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Q.  And  they  are  all  of  your  deposit  slips  to  the 
best  of  your  knowledge  for  the  year  1953  ? 

A.  There  was  one  deposit  ticket  missing  for 
July  20,  1953. 

Q.  We  can  take  that  up  later  on  and  determine 
that  by  looking  at  the  statements  ? 

A.     Yes,  we  can.  [65] 

Q.  In  other  words,  Plaintiff's  16,  17,  18,  19  for 
the  years  1950;  1,  2,  and  3;  all  of  the  deposit  slips 
are  there  except  for  the  one,  is  that  correct? 

A.    Yes,  except  for  the  one. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  offer 
Plaintiff's  16,  17,  18,  19  at  this  time  covering  the 
four  indictment  years. 

Mr.  Moore :  I  note,  Mr.  Babb,  that  for  1950  his 
deposit  slips  are  headed  up  '^Security  State  Bank." 
That  was  the  name  of  the  bank  before  it  was  taken 
over  by  the  National  Bank  of  Commerce? 

A.  It  was  taken  over  by  the  National  Bank  of 
Commerce  in  1950. 

Q.  (By  Mr.  Bantz) :  The  records  of  the  Se- 
curity State  Bank  are  the  records  of  the  National 
Bank  of  Commerce?  A.    Yes. 

Q.    And  they  assumed  the  records? 

A.    Yes. 

Mr.  Moore :  Well,  as  I  understand  it,  what  these 
deposit  slips  will  show  are  aU  the  deposits  from 
1950  to  1953  relating  to  the  deposits  of  Joe  Pa- 
lermo? 

A.     Yes,  to  the  best  of  my  knowledge. 

Mr.  Moore:    We  have  no  objection. 
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The  Court:  They  will  be  admitted.  16  to  19,  in- 
clusive, is  that  right? 

The  Clerk:    Yes,  16  through  19.  [m'\ 

(Whereupon,  the  said  deposit  slips  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  16, 
17,  18,  and  19.) 

Q.  (By  Mr.  Bantz)  :  Now,  handing  you  20  and 
21,  do  you  recognize  those  ?  A.     Yes,  I  do. 

Q.     What  is  Plaintiff's  20? 

A.  It  is  a  signature  card  for  the  checking  ac- 
count of  Joe  and  Bertha  Palermo  for  December  19, 
1949.  There  is  another  one  for  Joe  and  Bertha  Pa- 
lermo dated  October  13,  1942,  I  believe,  for  the  Se- 
curity State  Bank. 

Q.  Those  were  the  two  cards  you  had  in  your 
bank  concerning  authority  to  cash  checks  and  use 
the  account  in  the  bank?  A.     Yes. 

Q.  And  Plaintiff's  21,  would  you  examine  that 
and  if  you  recognize  it  state  what  it  is  ? 

A.  Signature  card  for  Joe  Palermo  and  Bertha 
Palermo,  dated  March  25,  1954,  for  the  National 
Bank  of  Commerce. 

Q.     And  is  that  card  still  in  effect  at  your  bank  ? 

A.    Yes,  sir,  it  is. 

Q.  And  up  until,  and  through,  1953  these  cards 
w^ere  being  used  by  your  bank,  that  is  Plaintiff's 
Exhibit  20?  A.     That's  right. 

Mr.  Bantz:  I  will  offer  Plaintiff's  20  and  [67] 
21.  Your  Honor. 


64  Joe  Palermo  vs. 

(Testimony  of  Marion  Babb.) 
Mr.  Moore:     No  objection,  Your  Honor. 
The  Court:    Admitted. 

(Whereupon,  the  said  signature  cards  were 
admitted  in  evidence  as  Plaintiff's  Exhibits  20 
and  21.) 

Mr.  Bantz :  Would  you  mark  that  for  identifica- 
tion, please! 

The  Clerk:     Plaintiff's  22. 

Mr.  Bantz:  And  will  you  please  mark  these  ad- 
ditional ones  as  the  next  exhibit. 

The  Clerk:    Plaintiff's  23. 

Mr.  Bantz:  Your  Honor,  I  want  to  call  atten- 
tion that  I  am  not  at  this  time  offering  14  and  15  for 
identification. 

Q.  Mr.  Babb,  handing  you  Plaintiff's  Exhibit 
No.  22  for  identification,  will  you  please  examine 
that  and  if  you  recognize  that  tell  the  court  and 
jury  what  it  is? 

A.  That  is  a  checking  account  ledger  sheets  for 
Joe  and  Bertha  Palermo  for  the  Security  State 
Bank  from  June  2,  1947,  through  November  23, 
1949. 

Q.  All  right,  now,  those  records  you  have  in  your 
hand  are  part  of  the  official  records  of  your  bank  ? 

A.    They  are. 

Q.     And  you  brought  them  here  with  you?  [68] 

A.     I  did. 

Q.  And  it  starts  with  the  year  1947  and  ends  in 
1949?  A.     That's  right. 

Q.  On  this  Plaintiff's  22,  is  that  the  only  record 
that  you  have  of  the  checking  account  during  that 
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period  of  1947  through  1949?  A.     It  is. 

Q.  And  all  of  the  checks  deposited  or  drawn 
would  show  on  this  account  for  those  years'? 

A.     They  would,  yes. 

Q.  Handing  you  Plaintiff's  23  for  Identification, 
would  you  please  examine  that  exhibit? 

A.  It  is  a  group  of  checking  account  ledger 
sheets  for  Joe  and  Bertha  Palermo  from  November 
25,  1949,  through  December  31st,  1953. 

Q.  And  that  is  from  your  official  records  and 
files  at  the  bank  ?  A.     It  is. 

Q.  And  part  of  the  records  that  were  brought 
here  with  you  ?  A.     It  is. 

Q.  Turning  the  first  page  of  Plaintiff's  23  over, 
I  have  drawn  a  line  there  on  the  date  of  January 
3,  1950,  is  that  correct?  A.     Yes,  that's  right. 

Q.     And  that  is  on  Plaintiff's  23?  [69] 

A.     That's  right. 

Mr.  Bantz:  All  right.  If  Your  Honor  please, 
before  I  ask  that  this  be  admitted  I  have  part  of 
one  statement  with  the  year  1949  on  one  side,  and 
on  the  back  I  have  drawn  a  line  separating  1950, 
and  with  the  Court's  permission  I  would  like  to 
submit  the  exhibit  with  the  understanding  that  we 
will  take  the  portion  belonging  to  1949  and  attach 
it  to  Exhibit  22  which  is  the  years  of  1947  to  1949. 

The  Court.:    All  right. 

Mr.  Bantz:  And  make  it  22B  if  that  is  agree- 
able with  you. 

The  Court:    Yes. 

Mr.  Bantz:     Is  that  agreeable  with  counsel? 
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Mr.  Moore:     Fine. 

Mr.  Bantz :  And  then  with  that  understanding  I 
will  then  offer  23. 

The  Court:    Let  me  see,  22  hasn't  been  offered? 

The  Clerk:     No,  sir. 

Mr.  Bantz:  In  other  words,  Your  Honor,  Plain- 
tiff's 23  will  be  for  the  years  '50  through  '53,  in- 
clusive ? 

The  Court:    I  see. 

Mr.  Moore:     No  objection  on  that  basis. 

The  Court:    All  right. 

(Whereupon,  said  ledger  sheets  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  22 
and  23.)  [70] 

Q.  Mr.  Babb,  handing  you  Plaintiff's  Exhibit 
23  and  referring  to  the  page  which  has  the  date  of 
July  20th,  1953,  you  see  where  I  am  reading  from? 

A.    Yes. 

Q.     That  deposit  here  shows  $6468.58? 

A.     That  is  correct. 

Q.  Now,  a  few  minutes  ago  I  asked  you  about 
the  deposit  slip,  for  the  year  1953,  that  was  missing? 

A.     Yes,  that  is  correct. 

Q.  And  do  you  know  whether  they  found  it  at 
the  bank?  A.     I  do  not  know. 

Q.  But  that  is  on  your  records  and  it  shows  that 
there  was  a  deposit  of  $6468.58? 

A.    Yes,  sir. 

Q.  And  I  am  asking  you  if  you  do  find  it' to  for- 
ward the  deposit  slip  to  my  office,  is  that  correct? 
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A,    Yes. 

Q.     You  will  do  that?  A.     Yes. 

Mr.  Bantz :  Your  Honor,  I  asked  counsel  if  that 
deposit  slip  was  delivered  to  me  if  we  could  stipu- 
late it  in  through  the  testimony  of  Mr.  Babb,  if  he 
could  produce  that,  and  he  has  agreed  to  if  we 
could  produce  it. 

The  Court:     All  right. 

Mr.  Bantz :  Would  you  mark  each  of  those  [71] 
papers  separately,  Mr.  Taylor.  This  one  first. 

The  Clerk:     Plaintiff's  24  and  25. 

Q.  Mr.  Babb,  handing  you  Plaintiff's  No.  24, 
would  you  please  examine  that  and  if  you  recog- 
nize it  would  you  state  what  it  is? 

A.  It  is  a  financial  statement  dated  April  3, 
1954,  given  by  Joe  Palermo. 

Q.  And  that  is  from  your  official  records  of  the 
National  Bank  of  Commerce  at  White  Salmon? 

A.     It  was  given  to  the  Security  State  Bank,  yes. 

Q.    And  who  did  you  get  that  from? 

A.     It  was  signed  Joe  Palermo. 

Q.  And  did  you  bring  that  exhibit  with  you, 
Plaintiff's  No.  24  for  Identification? 

A.     I  did,  sir. 

Q.  And  handing  you  Plaintiff's  Exhibit  No.  25 
for  Identification,  would  you  examine  that  exhibit 
and  if  you  recognize  it  state  what  it  is  ? 

A.  It  is  a  financial  statement  dated  March  3 
1948,  signed  by  Joe  Palermo  and  given  to  the  So- 
curitv  State  Bank. 
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Q.  And  did  you  bring  that  with  you  from  your 
official  records?  A.    Yes,  I  did. 

Q.  I  believe,  Mr.  Babb,  you  stated  that  Plain- 
tiff's No.  24  was  1954.  Is  that  1954  or  1944?  [72] 

A.     I  am  sorry,  it  is  April  3rd,  1944. 

Q.  Thank  you.  Mr.  Babb,  do  you  have  any  lia- 
bility ledgers  or  any  other  records  for  the  years  of 
1948  through  1953,  in  the  bank? 

A.     Yes,  liability  ledgers. 

Q.     You  did  have  some  liability  ledgers? 

A.    Yes,  sir. 

Q.    What  do  you  mean  by  liability  ledgers? 

A.  Well,  it  would  show  the  amount  of  liability, 
the  amount  due  to  the  bank  by  Mr.  Palermo  or  by 
a  customer. 

Q.     By  customers?  A.     Yes. 

Q.  Did  he  have  an  account  there  through  the 
years '50  to '53? 

A.     Do  you  mean  a  liability  account? 

Q.     Yes,  a  liability  account. 

A.     I  do  not  believe  he  did,  sir. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
No.  23,  which  is  the — Now,  what  are  these  called  ? 

A.     Checking  account  ledger  sheets. 

Q.  Checking  account  ledger  sheets.  Referring  to 
the  date  of  April  10th,  1953,  will  you  tell  me  what 
the  balance  of  cash  on  hand  in  the  bank  is  by  Mr. 
Palermo  ? 

A.  On  April  10th,  1953,  the  balance  was  $57,- 
527.82. 

Q.     Now,  during  the  years  of   '50  through    '53, 
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which  Plaintiff's  [73]  Exhibit  23  covers,  would  this 
exhibit  include  all  deposits  and  all  withdrawals  of 
the  checking  account  of  Mr.  Joe  Palermo  and  his 
wife?  A.     It  does,  sir. 

Q.  And  I  assume  on  here  that  from  the  exhibit 
that  Mrs.  Palermo  could  write  checks  also? 

A.     Yes,  sir. 

Mr.  Bantz:  Mr.  Taylor,  did  I  get  admitted  the 
signature  cards  of  Mr.  and  Mrs.  Palermo? 

The  Clerk:     Yes,  you  did,  Exhibits  20  and  21. 

Q.  Mr.  Babb,  do  you  have  any  other  records  at 
the  bank  that  you  know  of  from  the  years  1950 
through  1953?  A.     Not  to  my  knowledge. 

Q.     Not  to  your  knowledge?  A.     No. 

Mr.  Bantz:    You  may  examine,  Mr.  ^foore. 

Cross-Examination 
By  Mr.  Moore : 

Q.  With  reference  to  Identifications  24  and  25, 
Mr.  Babb,  being  financial  statements,  I  assume  you 
had  nothing  to  do  with  the  taking  of  either  one  of 
those,  is  that  correct?  A.     I  did  not,  sir. 

Q.     You  merely  found  those  in  the  bank  files  ? 

A.     These  were  in  the  bank  files.  [74] 

Q.  And  the  purpose  for  which  the  statements 
were  given  is  unknown  to  you  of  your  own  personal 
knowledge  ? 

A.  Well,  I  would  assimie  that  they  were  a  loan 
but  I  don't  know. 

Q.  Do  you  know  whether  a  loan  went  through  on 
either  otic  of  them? 
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A.  I  am  sure  about  '44  but  I  am  not  certain 
about  1948. 

Mr.  Moore:    I  see.  Thank  you. 

The  Court:    Any  redirect? 

Mr.  Bantz :     No,  Your  Honor. 

The  Court:  The  court  will  recess  for  ten  min- 
utes. 

(Whereupon,  after  the  afternoon  recess,  pro- 
ceedings were  resumed  as  follows:) 

Mr.  Bantz:    Mr.  Bates? 

MATTHEW  BATES 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Would  you  state  youi-  name,  please. 

A.  Matthew  Bates. 

Q.  And  where  do  you  live,  Mr.  Bates? 

A.  At  White  Salmon. 

Q.  And  what  is  your  occupation?  [75] 

A.  I  am  in  the  Insurance  and  Real  Estate  busi- 
ness with  my  father. 

Q.  And  what  is  your  father's  name? 

A.  Richard  Bates. 

Q.  How  long  have  you  lived  at  White  Salmon? 

A.  I  lived  there  all  of  my  life. 

Q.  Have  you  assisted  your  father  in  the  past 
in  making  out  income  tax  returns? 
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A.    I  have. 

Q.     What  did  you  do  to  assist  your  father? 

A.  I  do  the  copying  after  he  prepares  the  re- 
turns. 

Q.    What  do  you  mean  by  ''Copy"? 

A.     Type  copies. 

Q.     You  tj^e  it  up? 

A.     Yes,  I  type  it  up,  that's  right. 

The  Clerk:     Plaintiff's  26  through  30. 

Mr.  Bantz:  Your  Honor,  I  would  like  to  take 
a  moment  to  explain  that  I  am  using  Mr.  Bates  to 
identify  some  documents.  I  might  say  his  father  is 
an  elderly  gentleman  back  here  and  he  had  some 
cataracts  removed  from  his  eyes.  I  am  not  having 
him  testify  as  to  the  facts  but  as  to  the  handwriting 
only. 

The  Court :     All  right. 

Mr.  Bantz:  I  thought  I  better  make  that  ex- 
planation to  you.  [76] 

The  Court:     Yes. 

Q.  Handing  you  Plaintiff's  Exhibit  26  for  Iden- 
tification, would  you  please  examine  that,  Mr.  Bates. 
Have  you  seen  that  before?  A.     Yes,  sir. 

Q.  And  do  you  recognize  the  handwriting  on  the 
front?  A.     No. 

Q.  Do  you  recognize  the  handwriting  on  the 
second  page? 

A.    Yes,  that  is  my  father's  handwriting. 

Q.     That  is  your  father's  handwriting? 

A.     Yes. 

Q.     And  how  about  on  the  third  page? 
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A.     That  is  my  father's  handwriting. 

Q.  Handing  you  Plaintiff's  Exhibit  No.  27  for 
Identification,  would  you  please  examine  that  ex- 
hibit. Have  you  seen  that  before? 

A.     Yes,  I  have. 

Q.     And  where  have  you  seen  it? 

A.     In  my  father's  office. 

Q.  And  there  is  a  group  of  pages  to  begin  with 
here,  is  that  your  father's  handwriting  or  not? 

A.     It  is. 

Q.     That  is  your  father's  handwriting? 

A.    Yes,  it  is. 

Q.  Now,  there  are  two  ledger  sheets  at  the  end 
of  that;  is  [77]  that  your  father's  handwriting 
there?  A.     It  is. 

Mr.  Moore :     Did  he  say  that  they  were  ? 

Mr.  Bantz :    Yes,  he  said  that  they  were. 

Q.  Handing  you  Plaintiff's  Exhibit  28  for  Iden- 
tification, will  you  examine  that  please.  Do  you  rec- 
ognize that?  A.     No. 

Q.     Is  that  your  father's  handwriting? 

A.     It  isn't  my  father's  handwriting. 

Q.  It  isn't  your  father's  handwriting.  Now,  in 
back  of  Exhibit  28  is  a  large  sheet,  is  that  your 
father's  handwriting?  A.     It  is. 

Q.  And  this  purports  to  have  a  date  on  it  of 
1951?  A.     Right. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  29  for 
Identification,  will  you  examine  that,  please.  Is 
your  father's  handwriting  on  there  anywhere? 

A.    Yes,  sir. 
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Q.  That  is  the  large  sheet  on  the  back  of  that 
exhibit?  A.    Yes,  right. 

Q.  And  on  the  front  page,  is  that  his  hand- 
writing ?  A.     Yes. 

Q.  Then,  there  is  a  small  second  sheet  and  third 
sheet.  Is  that  your  father's  handwriting?  [78] 

A.     No. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  No.  30 
for  Identification,  will  you  please  examine  that?  Is 
that  your  father's  handwriting?  A.     No. 

Q.     Do  you  recognize  the  handwriting? 

A.     Not  as  by  my  father,  no. 

Mr.  Bantz:  May  I  have  Exhibits  3,  4,  5,  and  6, 
please. 

The  Court:  Did  the  witness  testify  as  to  27?  If 
he  did  I  missed  it. 

Mr.  Moore:     Yes,  he  did. 

The  Court:     Did  he  identify  the  handwriting? 

Mr.  Moore :  He  said  the  first  group  and  the  two 
ledger  sheets  were  in  his  father's  handwriting. 

The  Court:     Thank  you. 

Q.  (By  Mr.  Bantz):  Handing  you  Plaintiff's 
27,  you  did  testify  about  that,  is  that  correct? 

A.    Yes. 

Q.  Now,  Mr.  Bates,  handing  you  Plaintiff's  Ex- 
hibit No.  3,  which  is  income  tax  return  of  1950,  at 
the  bottom  is  the  signature  **R.  J.  Bates"  with  the 
date  of  February  15,  1951;  is  that  your  father's 
signature  ? 

A.    Yes,  that  is  my  father's  signature. 

Q.     That  is  your  father's  signature? 
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A.    Yes.  [79] 

Q.     Did  you  type  that  income  tax  return? 

A.     1951,  no,  sir. 

Q.     You  didn't  type  that  one?  A.     No. 

Q.     But  that  is  your  father's  signature? 

A.    Yes. 

Q.  Referring  to  Plaintiff's  Exhibit  3,  where  the 
signature  is  it  reads,  ''Signature  of  person,  other 
than  taxpayer,  preparing  this  return."  Is  that 
correct?  A.     Right. 

Q.  Handing  you  Plaintiff's  Exhibit  4,  which  is 
the  income  tax  return  of  Joe  and  Bertha  Palermo 
for  the  year  1951,  would  you  please  examine  that 
and  see  if  your  father's  signature  appears  on  there? 

A.    It  does. 

Q.  And  it  appears  in  the  place  where  it  says, 
' '  Signature  of  person,  other  than  taxpayer,  prepar- 
ing this  return"? 

A.     That  is  correct. 

Q.     And  what  is  that  date? 

A.     February  9,  1952. 

Q.     Do  you  recall  if  you  tjrped  that  return  ? 

A.  It  is  very  possible  that  I  did.  My  mother  was 
also  in  the  office  at  that  time. 

Q.  All  light,  now,  handing  you  Plaintiff's  Ex- 
hil)it  5,  which  is  the  income  tax  return  of  Joe  and 
Bertha  Palermo  for  [80]  the  year  1952.  Would  you 
please  examine  that  and  see  if  your  father's  signa- 
ture appears  on  the  face  of  that  ? 

A.    Yes,  it  does. 
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Q.  And  does  it  appear  in  the  same  place  as  the 
other  tax  returns?  A.     Yes,  sir. 

Q.    And  what  is  the  date  of  that? 

A.     January  28,  1953. 

Q.  And  handing  you  Plaintiff's  Exhibit  No.  6, 
which  is  the  income  tax  return  of  Joe  and  Bertha 
Palermo  for  the  year  1953,  would  you  see  if  your 
father  signed  that  one?  A.     He  did  not. 

Q.     He  did  not  sign  that  one  ?  A.     No. 

Q.     Is  it  dated  at  that  place? 

A.    Yes,  February  25,  1954. 

Q.    And  do  you  recall  if  you  typed  that  one  up  ? 

A.    Yes,  I  did. 

Q.    And  was  that  prepared  in  your  office? 

A.    Yes. 

Q.  And  how  did  you  receive  the  figures  and  in- 
formation to  put  on  that  income  tax  return? 

A.     Oh,  Mr.  Palermo  usually  brought  us  in  a 

Mr.  Moore:    I  can't  hear  you. 

A.  Mr.  Palermo  usually  brought  us  a  statement 
on  a  piece  [81]  of  paper,  a  statement  of  his  ex- 
penses and  receipts. 

Q.     And  your  father  worked  them  over? 

A.     That  is  correct. 

Q.     And  then  did  your  father  give  them  to  you? 

A.  He  would  prepare  a  pencil  copy  of  the  re- 
turn and  I  would  make  the  typewritten  copy. 

Q.  Is  there  any  reason  why  you  recognize  the 
1953  return? 

A.     Yes,  sir,  that  was  done  on  our  L.  C.  Smitli. 
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That  is  the  only  typewriter  that  is  in  the  office  and 
I  would  recognize  it  anyplace.  I  am  the  only  one 
that  does  any  work  on  that. 

Mr.  Bantz :  You  have  got  to  keep  your  voice  up 
now. 

Q.  Now,  Mr.  Bates,  when  did  you  or  your  father 
start  preparing  income  tax  returns  of  Mr.  Palermo  ? 

A.     It  would  be  1949  for  the  year  of  1948. 

Q.    Are  you  still  doing  the  returns  ? 

A.     For  Mr.  Palermo? 

Q.    Yes.  A.     No. 

Q.  When  was  the  last  year  you  prepared  the  re- 
turns ? 

A.     That  would  be  1954,  for  the  year  of  1953. 

Mr.  Bantz :    You  may  examine. 

Cross-Examination 
By  Mr.  Moore : 

Q.  Were  you  present  when  your  father  first  was 
contacted  [82]  by  Mr.  Palermo  concerning  the  doing 
of  his  income  tax  returns?  A.     In  1948? 

Q.    Yes. 

A.     No,  I  was  in  high  school  at  that  time. 

Q.  Were  you  present  during  the  years  1951, 
1952,  1953,  and  1954  when  Mr.  Palermo  came  in  to 
see  your  father  about  having  him  do  his  '50,  '51, 
'52,  and  '53  returns? 

A.  I  was  in  the  army  during  1951  and  so  I 
would  have  been  there  during  '52,  '53,  and  '54. 

Mr.  Bantz:  I  didn't  hear.  Could  not  have  boon 
there? 
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A.    No,  I  would  have  been  there  during  the  year 

1952. 

Q.  (By  Mr.  Moore) :  Do  you  recall  whether  or 
not  during  those  years  your  father  discussed  with 
Mr.  Palermo  the  information  that  he  gave  him  to 
make  up  his  income  tax  returns'? 

A.  Yes,  I  am  quite  sure  that  he  did.  He  would 
go  over  the  statements  that  Mr.  Palermo  would 
present  to  him  and  determine,  of  course,  what  was 
to  go  and  what  wasn't. 

Q.  Did  he  ever  ask  him  to  go  and  get  further 
information,  that  you  know  of? 

A.     I  don't  know. 

Q.  Did  he  ever  ask  him  in  your  presence  to 
bring  in  his  books?        A.     No. 

Q.  Or  his  cancelled  checks  or  his  bank  state- 
ments 1  [83]  A.     No.  No. 

Q.  Do  you  know  approximately  how  long  your 
father  would  have  worked  in  1952,  1953,  or  1954  in 
the  compilation  of  figures  doing  Mr.  Palermo's  in- 
come tax  returns'? 

A.     I  don't  really  know  excepting  that  it  was 
I  nothing  out  of  the  ordinary. 
'      Q.    Would  he  be  able  to  do  them  in  a  day? 

A.     A  day  of  steady  work. 

Mr.  Moore:     I  think  that  is  all. 

Mr.  Bantz:     That  is  all.  Would  you  bring  your 
\  dad  up  here,  please. 
I  (Witness  ex^-used.) 
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RICHARD  J.  BATES 
called  and  sworn  as  a  witness  on  behalf  of  tlie  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz : 

Q.    Will  you  state  your  name,  please. 

A.    Richard  J.  Bates. 

Q.    And  where  do  you  reside,  Mr.  Bates? 

A.  My  home  is  at  White  Salmon,  Washington, 
near  White  Salmon,  Washington. 

Q.    And  how  long  have  you  lived  there? 

A.     Forty-nine  years. 

Q.    And  what  is  your  occupation?  [84] 

A.  Well,  for — I  have  always  had  a  little  farm 
since  I  have  been  there  and  I  am  in  the  insurance 
and  real  estate  business. 

Q.  And  have  you  been  in  the  past  years  doing 
income  tax  work?  A.     I  beg  your  pardon? 

Q.  Have  you  prepared  income  tax  retui*ns  in  the 
past ;  I  mean  during  the  last  twenty  years  have  you 
been  doing  it?  A.    Yes. 

Q.  Will  you  tell  the  Court  and  the  jury  when  did 
you  start  making  out  income  tax  returns  I 

A.  Well,  I  made  out,  of  course,  my  own  in  1913 
and  I  started  doing  the  public  work  in  1936,  I  think 

it  was. 

Q.  And  did  you  make  out  income  tax  returns  for 
the  Year  of  1948  through  1953?  A.     I  did. 

Q.     And  through  1954?  A.     I  did. 

Q.  Have  you  made  out  income  tax  returns  for 
Joe  Palermo? 
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A.  I  made  out — I  think  it  was  in  1948  or  1949 
when  Joe — when  I  started  making  them  out  for  Joe 
Palermo,  and  the  last  one  was  in — it  would  be  in 
1954,  I  think  it  was. 

Q.  You  were  paid  by  Mr.  Palermo  to  make  out 
his  income  tax  returns?  A.     I  was.  [85] 

Q.  For  the  years  of  1950  through  1954,  do  you 
recall  you  were  paid  each  year  ? 

A.     I  was  what? 

Q.     Were  you  paid  each  year  from  1950  to  1954? 

A.     I  was. 

Q.     Do  you  recall  how  much  ? 

A.  Well,  it  was  varied.  Earlier  it  was  less  money 
and  the  last  two  times  I  think  Joe  paid  me  $20.00. 

Q.     You  know  Mr.  Palermo,  do  you? 

A.    Yes,  I  do. 

Q.  Are  you  having  a  hard  time  seeing  now,  Mr. 
Bates?  A.     Very  much  so. 

Q.  You  just  had  some  work  done  on  your  eyes? 
I  A.  I  just  had  a  cataract  removed  from  my  right 
^ye,  and  I  have  a  cataract  on  my  left  eye. 

Q.     I  won't  ask  you  if  you  can't  see;  is  Mr.  Pa- 
lermo in  the  courtroom,  do  you  know? 
,    A.    I  asked  my  son  if  Joe  was  here  and  he  told 
me  he  was. 

The  Court:     No,  you  can't  repeat  that. 
J    Mr.  Bantz:     That  is  aU  right.  If  you  can't  see 
him,  don't  tell.  I  don't  want  to  know  what  your  son 
tells  you.  You  just  keep  within  what  you  know. 

O.  Mr.  Bates,  how  nianv  income  tax  I'eturns  a 
year  have  you  generally  done  in  the  ])nst  ten  years? 
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A.     It  would  average  around  150.  [86] 

Q.     150  a  year?  A.     Separate  ones. 

Q.  And  who  do  you  do  those  for  anyway,  Mr. 
Bates'?  Do  you  do  them  for  ordinary  people  like 
ranchers,  fishermen  and  so  forth? 

A.     Farmers,  loggers  and  merchants. 

Q.     In  that  locality  where  you  live? 

A.    Yes. 

Q.     Down  around  Bingen  mostly? 

A.  Yes;  White  Salmon  and  the  surrounding 
country. 

Q.    Where  is  your  office,  Mr.  Bates? 

A.    Bingen. 

Q.     Bingen,  Washington  ?  A.     Yes. 

Q.  Now,  we  have  in  evidence  some  income  tax 
returns  that  were  prepared  by  you  for  the  years  of 
1950  through  1953  that  have  been  identified  by  your 
son.  Did  you  hear  him  testify? 

A.  I  heard  him  at  a  distance.  I  heard  him  say — • 
give  the  answers  partly,  not  all  of  his  answers. 

Q.  Did  you  prepare  the  income  tax  returns  of 
Mr.  Palermo  for  the  years  1950,  '51,  '52,  '53? 

A.     I  did. 

Mr.  Bantz:  You  will  excuse  me  if  I  stand  here, 
will  you,  your  Honor,  while  I  talk  to  him?  [87] 

The  Court:     That  is  all  right. 

Q.  Did  you  also  prepare  his  income  tax  return 
for  the  year  1954,  or  do  you  recall  ? 

A.  I  don't  recall.  This  is  '55,  '56—1  don't  re- 
call. 
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Q.  Did  you  prepare  an  income  tax  return  for 
him  in  1949?  A.     I  did. 

Q.  Now,  Mr.  Bates,  I  asked  you  to  bring  some 
papers  to  me  at  the  Grand  Jury  of  which  you  de- 
livered to  me  certain  papers,  and  I  am  going  to 
hand  them  to  you  by  exhibit — I  don't  know  whether 
you  can  read  them  but  I  will  try  and  have  you  look 
at  them.  Now,  first,  I  will  hand  you  Plaintiff's  Ex- 
hibit 26  for  Identification,  which  your  son  stated 
that  the  last  two  pages  had  your  handwriting  and 
figures  on  it.  Now,  I  don't  know,  can  you  see  the 
paper  at  all  ? 

A.  Oh,  yes;  I  can  see  the  paper.  I  can  see  the 
writing,  I  might  say.  This  doesn't  look  like  mine. 

Q.     All  right;  that  isn't  yours?  A.     No. 

Q.  All  right;  on  Plaintiff's  Exhibit  26  for  Iden- 
tification there  is  a  marking  of  ''1949."  Can  you 
see  the  ' '  1949 "  ?  A.     Yes ;  I  see  it. 

tQ.     Is  that  your  writing? 
A.     It  looks  like  my  writing. 

Q.  And  then  at  the  bottom  of  it  is  the  name  "Joe 
Palermo,''  [88]  can  you  see  that? 

A.     Yes.  Yes ;  that  is  not  mine. 

Q.     That  is  not  your  writing  ?  A.     No. 

Q.  All  right.  Now,  handing  you  Plaintiff's  Ex- 
hibit 27  for  Identification,  your  son  testified  that 
certain  papers  in  the  front  were  your  handwriting? 

A.    I  can  see  those.  Those  are. 

Q.     Can  you  see  those? 

A.     Yes;  I  can  see.  Yes;  they  are. 

Q.     Then  there  are  some  other  matters  in  here, 
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and  there  it  says,  "Received  From  Joe  Palermo." 

Can  you  see  that? 

A.     Yes;  I  can  see  it.  I  can't  see  what  is  written. 

Q.  And  on  the  top  of  the  paper  for  the  year, 
"1950 — Joe  Palermo."  Now,  each  year,  Mr.  Bates, 
for  the  years  1950  and  1951,  did  Mr.  Palermo  bring 
you  in  work  sheets'?  A.     Yes;  he  did. 

Q.  Did  you  use  those  work  sheets  in  making  up 
your  income  tax  return?  A.     Yes;  I  did. 

Q.  And  did  you  do  the  same  for  the  years  of 
1952  and  1953?  A.     Yes,  sir. 

Q.  Now^,  handing  you  Plaintiff's  Exhibit  No.  29 
for  Identification,  your  son  testified  that  the  first 
page  had  your  handwriting  on  it  and  the  last  page. 
Now,  looking  at  [89]  the  second  page  here,  can  you 
see  any  writing  on  there  ? 

A.  Yes;  I  can  see  the  writing.  It  isn't  my 
writing. 

Q.     It  isn't  your  writing?  A.     No. 

Q.  Now,  on  the  back  page  there  is  certain  writ- 
ing. Can  you  recognize  that? 

A.  That  might  be  my  writing  there,  that  is  not. 
That  is  in  there. 

Q.  On  the  second  page  of  that  it  says,  "Trk 
8500,"  that  is  different  writing? 

A.    Yes ;  I  was  taking  that  for  depreciation. 

Q.     You  were  taking  that  for  depreciation? 

A.     Yes. 

Q.  Now,  can  you  recognize  these  sheets  as  part 
of  the  paper  or  the  paper  that  was  brought  into  you 
by  Mr.  Palermo?  A.     Yes. 
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Q.  Now,  handing  you  Plaintiff's  30  for  Iden- 
tification, would  you  see  if  you  can  see  that  at  all? 

A.     It  isn't  my  handwriting. 

Q.     It  isn't  your  handwriting?  A.     No. 

Q.  Now,  is  this  your  writing  up  on  top  here 
where  it  has  "Joe  Palermo  53"?  A.     Yes,  sir. 

Q.  All  right.  Then,  in  a  different  writing  it  says, 
"On  4  [90]  houses."  Can  you  read  that? 

A.  It  looks  a  little  bit  like  my  writing.  It  isn't 
very  plain. 

Q.  Now,  looking  on  the  back  on  the  second  sheet 
it  says  "Rented  houses"  in  pencil.  Can  you  see  that? 

A.    Yes. 

Q.  And  now  there  are  circles  around  certain 
figures,  did  you 

A.     That  was  the  gross  on  his  rented  houses. 

Q.  All  right.  Now,  that  is  for  the  year  1953. 
When  Mr.  Palermo  brought  in  these  figures  did  you 
use  those  in  the  preparation  of  his  income  tax  re- 
turn? A.     Yes;  I  did. 

Q.  Is  that  true  with  the  years  of  1949,  1950, 
1951  and  1952? 

A.     Those  are  the  ones  that  I  looked  at,  yes. 

Q.  And  to  the  best  of  your  knowledge  are  these 
the  only  papers  that  you  have  that  he  gave  to  you  ? 

A.     Yes. 

Q.  I  notice  in  here,  Mr.  Bates,  one  of  these  years, 
I  believe  the  year  1952  there  is,  at  least  not  obvious 
to  me,  a  writing  by  Mr.  Palermo;  how  would  you 
have  obtained  that  information  ? 

A.     It  may  have  been  lost  in  my  office. 
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Q.  But  do  you  recall  if  you  had  a  statement  with 
the  figures  on  that  you  used  on  the  income  tax  re- 
turn for  Mr.  Palermo?  [91] 

A.     I  would  have  used  one. 

Q.     He  would  have  given  you  one  ?  A,     Yes. 

Q.  Now,  tell  me,  did  you  always  discuss  each  of 
the  year's  sheets  that  he  turned  over  to  you  in  con- 
nection with  his  income  tax  return? 

A.  I  have  always  had  a  discussion  with  him  when 
he  came  in. 

Q.  Did  he  sit  down  and  you  talk  about  the  de- 
preciation or  any  other  things  concerning  his  in- 
come tax  return?  A.     Yes.  Yes. 

Q.     Did  he  generally  come  to  your  office? 

A.     He  did. 

Q.  When  the  income  tax  return  was  signed,  do 
you  recall  where  that  income  tax  return  was  signed  ? 

A.  Nearly  every  time — every  time  I  knew,  they 
came  and  signed  them  at  the  office,  there  may  have 
been  one  that  he  took  away  but  they  signed  them 
at  my  counter  in  my  office. 

Q.  Now,  did  you  go  over  the  income  tax  returns 
together  at  the  time  they  signed  them? 

A.     No;  I  didn't. 

Q.  Did  you  discuss  with  Mr.  Palermo  what  his 
gross  income  and  expenses  were  on  the  income  tax 
return,  Mr.  Bates  ? 

A.  I  always  ask  a  customer  if  that  is  all  that 
they  had  of  income.  Quite  often  I  find  from  my  own 
experience  that  [92]  they  were  entitled  to  other  de- 
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ductions   which  I  gave   them,   like   some   of  them 
failed  to  report  depreciation.  I  always  wanted  to  be 
sure  that  they  had  that  depreciation  allowed. 

Q.  Did  you  discuss  this  matter  with  Mr.  Palermo 
about  other  income? 

A.  I  did.  I  remember  one  time  that  he  had  a 
house  or  one  or  two  houses,  rather,  and  I  asked  him 
about  that  and  he  said,  "Oh,  sure,  I  forgot  that." 

Q.  You  knew  that  he  had  rental  houses  as  well 
as  the  logging  business?  A.     Yes.  Yes. 

Q.  Did  you  talk  to  Mr.  Palermo  about  filing 
estimates,  Mr.  Bates'? 

A.  I  am  sure  that  I  did.  I  always  did  tell  every 
— every  client  that  he  had  to  make  out  an  estimate. 

Q.  Now,  you  have  done  other  income  tax  returns 
for  small  loggers  or  loggers  that  work  around  there 
— around  your  community,  is  that  right  ? 

A.     That's  right. 

Q.  Mr.  Bates,  did  you  rely  on  the  records  that 
Mr.  Palermo  turned  over  to  you  in  the  making  out 
of  his  income  tax  return?  A.     I  did. 

Q.  And  did  you  make  any  large  changes  or  ap- 
preciable changes  [93]  in  those  sheets  that  he  turned 
over  to  you  ?  A.     No ;  I  did  not. 

Q.  Would  there  be  any  change,  maybe  some 
change  on  depreciation  or  something  on  there? 

A.  Well,  I  just  don't  recall  that.  If  there  was, 
it  was  very  small. 

Q.  Did  you  make  any  changes  to  his  gross  in- 
come or  expenses?  A.     No. 

Q.     What  was  your  answer? 
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A.     No.  Not  material. 

Q.     Not  material?  A.     No. 

Q.  All  right.  Mr.  Bates,  do  you  think  you  could 
see  the  income  tax  returns  if  I  gave  them  to  you; 
could  you  read  those? 

A.     I  don't  believe  so. 

Q.    You  don't  believe  so? 

A.  I  might  recognize  some  of  it;  not  the  figures 
very  well. 

Q.  Now,  did  Mr.  Palermo  bring  any  books  or 
records  into  you  other  than  what  we  have  been  dis- 
cussing? A.     No,  sir. 

Q.     Did  he  bring  any  checks  into  you? 

A.     No. 

Q.     Did  he  bring  any  cancelled  checks  in  to  youl 

A.     No ;  he  did  not.  [94] 

Q.     Now,  did  you  ask  him  for  any? 

A.    I  did  not. 

Q.  You  made  up  his  return  from  what  he  turned 
over  to  you  ?  A.     Yes. 

Q.  To  the  best  of  your  knowledge,  Mr.  Bates,  dc 
the  figures  that  are  on  these  sheets,  work  sheets  thai 
are  here,  do  they  compare  closely  or  exactly  witt 
those  on  the  income  tax  return  that  you  made  up  ? 

A.     As  close  as  I  could  make  them. 

Q.     As  close  as  you  could  make  them? 

A.    Yes. 

Q.  Now,  you  say  that  he  might  have  come  to  youi 
house  to  sign  the  income  tax  return;  do  you  mean 
your  house  or  your  office  ? 
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A.  He  did  not  come  to  my  house.  I  don't  recall 
any  time.  It  was  always  in  my  office. 

Q.  Now,  your  office,  do  you  have  a  private  office 
there  yourself? 

A.  I  have  a  room  in  the  back  of  the  main  office, 
yes. 

Q.     Did  he  go  back  there  or  in  front  ? 

A.  He  signed  them  at  the  counter.  He  always 
came  to  the  back  office  when  we  made  them  out. 

Q.  All  right;  he  would  come  to  the  back  office 
when  you  made  the  returns  out  ?  A.     Yes.  [95] 

Q.  Was  Mrs.  Palermo  with  him  when  he  signed 
the  returns'? 

A.  Yes.  I  recall  her  being  there  a  couple  of  times, 
yes. 

Q.  To  your  knowledge,  did  he  ever  file  any  esti- 
Imates?  A.     Any  what? 

Q.     Any  estimates.  Did  he  file  anj^  estimates? 

A.     Not  to  my  knowledge.  Not  to  my  knowledge. 

Q.  Mr.  Bates,  did  you  handle  his  income  tax  re- 
turn in  the  ordinary  course  of  your  other  income  tax 
return  business?  A.     I  did. 

Q.  Did  you  have  any  other  business  with  Joe 
Palermo  ? 

A.     Oh,  I  have  sold  some  land  for  him  once. 

Q.     When  was  that,  do  you  recall? 

A.     That  was  last  year,  I  believe,  yes. 

Q.     Last  year,  1956? 

A.     1956,  I  believe,  yes. 

Q.     Did  you  have  any  insurance  business   with 
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him?  A.     No  insurance,  no. 

Q.  In  other  words,  other  than  the  land  your  only 
business  with  him  was  the  income  tax  business? 

A.    Yes. 

Q.  When  Mr.  Palermo  came  in  to  sign  the  re- 
turns, Mr.  Bates,  did  he  know  or  did  you  have  any 
discussion  of  how  much  tax  he  was  paying? 

A.     No.  I 

Q.  Did  you  show  him  on  the  return  how  much 
tax  he  had  to  pay  ?  [96] 

A.  I  don't  recall  of  showing  him  because  he 
knew  where  to  find  it. 

Q.     He  knew  where  to  find  it? 

A.  Yes ;  I  am  sure  of  that.  May  I  add  one  thing, 
too? 

Q.     Is  it  to  a  question  I  asked?  A.     Yes. 

Q.  All  right.  You  asked  me  a  few  moments  ago 
about  my  writing  insurance  and  so  on.  I  have  writ- 
ten licenses.  I  don't  do  that  work  but  Mat  does  it 
for  different  loggers  that  come  and  I  think  we  have 
written  the  licenses  for  Joe  at  different  times. 

Mr.  Bantz:  That  is  all  right.  Your  Honor,  at 
this  time  I  will  offer  in  evidence  Plaintiff's  27,  28, 
29,  and  30,  which  are  the  work  notes  of  Mr.  Bates 
concerning  the  years  1950,  '1,  '2,  '3,  and  I  don't 
know  whether  coimsel  has  seen  them  or  not. 

The  Court:     Better  let  him  look  at  them. 

Mr.  Velikanje:    Is  that  No.  27  for  '50  or  '52? 

Mr.  Bantz:     27  is  for  '52. 

Mr.  Velikanje:     28,  '51? 

Mr.  Bantz:     No.  27  is  '50.  It  was  covered  up,  I 
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am  sorry.  It  has  got  marked  "50"  on  it.  Your  Honor, 
I  will  reserve  the  over  so  that  we  can  look  at  these 
after  court  if  there  is  any  question  about  it.  It  ap- 
pears one  sheet  should  have  been  on  one  of  the 
others.  Your  Honor,  in  order  [97]  to  have  the  iden- 
tification I  could  have  Mr.  Bates  come  down  and 
look  at  Mr.  Palermo  here  or  have  the  right  of  call- 
ing young  Mr.  Bates,  whichever  you  want  me  to  do. 

Mr.  Moore:  I  don't  think  there  is  any  question 
that  he  is  sitting  beside  me. 

Mr.  Bantz:  For  the  record,  I  would  like  to  have 
some  identification  here. 

The  Court:  Well,  you  can  have  the  young  man 
come  up  and  identify  him. 

Mr.  Bantz :    All  right ;  you  may  inquire. 

Cross-Examination 
By  Mr.  Moore: 

A.  Mr.  Bates,  when  did  you  first  become 
acquainted  with  Mr.  Palermo? 

A.  I  am  not  sure  whether  it  was  the  first  year 
I  worked  for  him  or  I  met  him  at  the  Eagles  Lodge. 

Q.  You  and  Mr.  Palermo  are  both  members  of 
the  Eagles  Lodge?  A.     What? 

Q.  You  and  Mr.  Palermo  are  both  members  of 
the  Eagles  Lodge  at  White  Salmon? 

A.     I  am. 

Q.    And  he  is  too?  A.     I  believe  so. 

Q.  Going  back  over  these  infoi-mation  sheets, 
Mr.  Bates,  when  Joe  first  came  into  vour  office  to 
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have  you  make  [98]  the  income  tax  return,  did  you 

tell  him  what  you  wanted  him  to  bring  in  ? 

A.  I  just  cannot  remember  whether  I  used  those 
words  or  not.  It  is  a  good  many  years  ago. 

Q.  You  don't  recall  whether  he  came  in  with  the 
information  ? 

A.  I  am  sure  he  brought  them  in.  I  am  sure  he 
brought  them  in. 

Q.     He  brought  information  in? 

A.     Some  information,  yes. 

Q.  And  in  the  course  of  your  doing  his  income 
tax  returns  in  these  various  years  did  you  ever  in- 
quire further  as  to  certain  income  items  or  expense 
items  f 

A.  He  always  gave  me  the  gross — his  gross  earn- 
ings and  I  worked  it  down  from  that. 

Q.  If  there  was  going  to  be  something  included 
in  his  tax  return  as  an  expense,  did  you  make  the 
determination  of  whether  it  was  a  legitimate  expense 
or  not?  A.     I  did. 

Q.  And  in  setting  up  the  depreciation  schedule 
did  you  determine  what  period  of  time  a  certain 
piece  of  equipment  would  be  depreciated? 

A.    I  did. 

Q.  Did  you  ever  discuss  with  him  whether  or  not 
certain  items  might  or  might  not  be  income  ? 

A.    Might  not  or  be  income  ? 

Q.    Yes.  [99] 

A.  I — I  don't  remember  of  his  having  anything 
of  that  kind. 
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Q.     I  believe  on  Identification  26  the  testimony 
as  that  the  first  page  was  somebody  else's  writing 
nd  the  last  two  pages  were  yours  ?  A.    Yes. 

Q.  Now,  this  last  page  that  I  am  showing  you  is 
our  writing  %  A.     Yes ;  that  is  my  writing. 

Q.  Now,  I  note  on  the  first  page  is  marked 
1949"  up  here  in  the  corner? 

A.     That  is  mine. 

Q.  And  you  can't  see  underneath  here,  it  says. 
Gross  Earnings"  in  somebody  else's  writing,  $40,- 
31.64,  that  is  on  the  first  page.  That  is  not  your 
writing,  $40,200.00,  roughly,  and  on  the  last  page 
s  written  $48,670.37.  Now,  do  you  recall  in  1949 
;rhere  that  change  might  have  come  from? 

A.     I  evidently  used  the  1948. 

The  Court:  The  witness  will  have  to  speak  up  a 
Lttle  bit  louder.  I  am  sure  that  the  jurors  can't 
lear. 

Mr.  Moore:     Yes. 

Q.     Do  you  recall  where  that  came  from? 

A.     No;  I  do  not.  I  do  not. 

Q.  Did  you  ever  request  from  Mr.  Palermo  any- 
hing  more  than  these  slips  of  paper? 

A.  I  have  no  recollection  of  asking  him  for  more. 
[  made  [100]  deductions  though  from  his  statement, 
[  remember,  for  some  money  that  he  loaned  to  a 
private  fellow  for  a  loan  which  I  told  him  wasn't 
ieductible. 

Q.  When  he  came  in  each  year,  did  you  discuss 
with  him  what  pieces  of  equipment  he  may  have 
ic(]uired  or  sold  in  the  previous  year? 
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A.     Yes ;  he  always  kept  me  posted,  I  thought. 

Q.     He  brought  you  that  information? 

A.     I  thought  he  always  kept  me  posted,  yes. 

Q.  You  have  done  income  tax  returns  for  other 
loggers?  A.     I  can't  hear  you. 

Mr.  Moore:     Too  much  bounce. 

Q.  You  have  done  other  income  tax  returns  for 
other  loggers  in  that  area  ? 

A.     Oh,  yes ;  quite  a  number. 

Q.  On  the  basis  of  Mr.  Palermo's  activities  down 
there,  did  it  appear  to  you  when  you  were  making 
out  his  income  tax  returns  that  his  gross  earnings 
and  his  expenses  and  his  net  earnings  were  reason- 
able for  the  activities  that  he  was  then  carrying  on  ? 

A.  Yes.  Yes;  he  was — he  was  one  of  the  larger 
operators.  That  is  when  I  say  ''logger,"  I  mean 
they  fall  and  buck  as  well  as  own  some  forest  there. 
Fallers  and  buckers  run  with  the  fellows  that  are 
really  loggers  and  they  do  light  trucking,  and  Joe 
was  one  of  the  larger  ones.  [101] 

Q.  And  on  the  basis  of  what  he  was  doing  his 
gross  appeared  reasonable? 

A.     Yes ;  larger  than  most  of  them. 

Q.  Well,  on  the  basis  of  that  gross  did  his  net 
appear  to  be  reasonable  ? 

A.  Well,  he  had  a  lot  of  expenses.  His  expenses 
grew  up  as  well  but  I  would  say  yes. 

Q.  You  say  you  have  known  Mr.  Palermo  since 
about  1948,  roughly? 

A.     Since  1948  or  1949,  roughly. 
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Q.  And  are  you  acquainted  with  his  reputation 
in  the  vicinity  of  White  Salmon  and  Bingen? 

A.  I  have  never  heard  anything  detrimental 
igainst  him. 

Q.  You  have  never  heard  anything  against  Mr. 
Palermo  at  all?  A.     I  beg  your  pardon? 

Q.  You  have  never  heard  anything  against  Mr. 
Palermo  at  all? 

A.     No ;  I  have  never  heard  anything  against  him. 

Q.  Do  you  know  whether  or  not  he  has  a  repu ta- 
lon for  honesty  in  that  area? 

A.     As  far  as  I  knew. 

Q.  Did  you  know  anything  about  Mr.  Palermo's 
vork;  in  other  words,  what  he  personally  did  in  (lie 
)peration  of  his  business? 

A.  Well,  he  seemed  to  be  a  successful  logger, 
hat  is  more  than  you  can  say  about  some  of  [102] 
;hem. 

Q.  Do  you  know  whether  or  not  he  was  a  hard- 
vorking  logger? 

A.  Well,  I  have  never  seen  him  in  the  woods  and 
;o  I  don't  know. 

Q.  I  see.  These  amounts  that  Joe  paid  you  to  do 
lis  income  tax  return,  he  would  bring  the  informa- 
;ion  in  and  you  would  make  up  the  return  and  then 
;ell  him  how  much  he  owed? 

A.     Yes;  that's  right. 

Q.  And  then  he  would  pay  you  according  to  how 
nuch  you  said  it  was  worth,  is  that  right  ? 

A.    Yes.  Yes. 
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Q.  In  making  up  income  tax  returns  you  said 
you  do  about  150  a  year?  A.    Yes.  | 

Q.     Do  you  do  all  of  the  returns 

A.     I  beg  your  pardon  % 

Q.  Do  you  make  all  of  these  returns  in  about  the 
same  way  ?  A.     Yes. 

Q.  In  other  words,  you  rely  on  what  the  people 
bring  and  then  you  make  up  the  returns  from  that  ? 

A.  Some  of  them  bring  in  their  books,  that  is 
their  expense  books  and  I  use  that  the  same  as  the 
sheets  of  paper. 

Q.  Some  of  those  people  who  bring  in  the  ex- 
pense books,  or  the  books  and  records,  do  they  bring 
them  in  at  your  request  or  do  they  just  bring  [103] 
them  in*? 

A.  No ;  they  just  bring  them  in.  They  have  been 
bringing  them  in  for  years. 

Q.  You  have  never  asked  anyone  to  bring  them 
in  %  A.     No. 

Mr.  Moore :     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Bantz:  - 

Q.    Mr.  Bates,  you  reported  on  the  income  tax^ 
return  of  Joe  Palermo  the  income  that  he  told  you 
that  he  had  made,  the  gross  income  during  the  year, 
is  that  correct?  A.    Yes. 

Q.  And  you  reported  on  there  the  expenses  that 
he  told  you,  is  that  right?  A.     That's  right.    I 

Q.    Did  you  know  what  business  Joe  Palermo! 
was  in?  A.    Yes:  White  Salmon 
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Q.     No;  what  business  was  he  in? 

A.     I  always  considered  him  a  logger. 

Q.  Did  his  income  tax  return,  did  it  show  he  was 
I  logger  and  in  the  logging  business? 

A.    Yes ;  it  did,  on  the  top  of  the  page. 

Q.  No;  I  mean,  did  the  schedules  ''C's"  show 
that  he  had  logging  equipment  f 

A.     Yes ;  I  am  sure  that  it  did,  that  he  had 

Q.     He  had  depreciation?  [104] 

A.     Yes ;  depreciation  I  was  trying  to  say. 

Q.  He  made  some  money  other  than  logging, 
though  ? 

A.  The  only  other  money  that  he  made  was  out 
Df  his  houses. 

Q.     And  did  you  include  that  on  his  income  tax? 

A.     Yes;  I  did. 

Q.  Mr.  Bates,  did  you  ever  know  how  much 
money  Mr.  Palermo  had  in  the  bank,  cash  in  the 
bank?  A.     No. 

Mr.  Bantz :     That  is  all. 

Mr.  Moore :  Did  you  ever  ask  him  how  much 
money  he  had  in  the  bank? 

A.     I  never  did. 

Mr.  Moore:     That  is  all. 

The  Court :    Any  other  questions  of  this  witness  ? 

Mr.  Bantz:  He  may  be  excused  for  the  time 
being.  We  are  not  going  to  excuse  him 

The  Court :  You  wish  to  have  him  around  in  the 
morning  ? 

Mr.  Bantz:  Yes;  I  would  like  to  have  him 
around. 


96  Joe  Palermo  vs.  ^ 

The  Court:  All  right;  you  may  make  that  ar- 
rangement with  him. 

Mr.  Bantz :  I  would  like  to  recall  Matthew  Bates 
for  just  a  moment. 

The  Court:     All  right.  [105] 

MATTHEW  BATES 

recalled  as  a  witness  on  behalf  of  the  Government, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz : 

Q.  Mr.  Bates,  you  are  the  same  gentleman  that 
was  sworn  and  was  on  the  stand  previously? 

A.     Yes;  that  is  correct. 

Q.  We  have  had  some  discussion  about  Joe  Pa- 
lermo and  his  income  tax  returns.  Is  the  Joe  Pa- 
lermo concerned  with  your  father  and  yourself  in 
the  courtroom?  A.     He  is. 

Q.    And  would  you  point  him  out? 

A.     He  is  sitting  at  the  table  there. 

Q.     Behind  counsel?  A.    Yes;  right. 

The  Court :     Behind  Mr.  Moore  ? 

Q.     Behind  Mr.  Moore  there? 

A.    Yes;  right. 

The  Court:     All  right. 

Mr.  Bantz :     That  is  all. 

Mr.  Moore :     No  questions. 

The  Court:    All  right;  you  may  step  down. 

(Witness  excused.)  [106] 
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GUERTIN  CARROLL 
called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz : 

Q.     Would  you  state  your  name,  please? 

A.     Guertin  Carroll. 

Q.     And  where  do  you  reside,  Mr.  Carroll? 

A.     Seattle. 

Q.     And  what  is  your  business? 

A.  I  am  Seattle  Branch  Manager  of  the  Ameri- 
can Bonding  Company  of  Baltimore. 

Q.     And  how  long  have  you  had  that  position? 

A.     Nine  years. 

Q.     Were  you  subpoenaed  in  this  case? 

A.     I  was. 

Q.  And  you  were  asked  to  bring  some  records 
with  you?  A.     That  is  correct. 

Q.    And  did  you  bring  them  with  you? 

A.     Yes;  I  did. 

Q.     What  business  is  your  company  engaged  in? 

A.     In  the  fidelity  and  surety  business. 

Q.  Do  you  furnish  bonds  for  loggers  and  what 
we  call  logger  bonds? 

A.     That  is  correct.  [107] 

Q.  Now,  do  you  have  some  records  there  con- 
cerning Joe  Palermo? 

A.  Yes;  the  two  documents  that  under  the  sub- 
poena I  was  to  bring. 

Q.    These  are  two  separate 
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A.  That  is  correct,  for  two  separate  bonds,  tim- 
ber cutting  contract  bonds  was  all. 

Q.  Will  you  tell  me  the  dates  so  I  will  have  some- 
thing on  here  to  go  by? 

A.  This  bond  was  issued  March  12,  1953,  but  it 
was  cancelled  flat,  we  might  say,  which  means  it  is 
thrown  out,  which  was  the  first  bond  we  ever  issued 
for  him,  and  this  bond  was  February  3rd,  1954. 

The  Clerk:    Plaintiff's  31  and  32. 

Q.  Mr.  Carroll,  do  you  have  an  agent  or  some- 
one you  do  business  with  at  White  Salmon,  Wash- 
ington? A.    Yes;  we  do. 

Q.     And  who  is  that  ? 

A.  Keith  McCoy,  but  I  would  like  to  explain 
that  the  Portland  Branch  handled  them  now  because 
of  their  closer  proximity,  but  I  would  like  to  explain 
that  at  the  time  of  the  issuance  of  the  bond  Keith 
McCoy  was  the  local  representative. 

Q.     Is  that  the  McCoy  Insurance  Agency? 

A.     Yes.  [108] 

Q.    Do  you  know  Wally  Legler? 

A.     Yes ;  I  do. 

Q.     And  who  is  he  associated  with? 

A.     He  is  associated  with  Keith  McCoy. 

Q.     Did  he  handle  policies  for  you? 

A.  He  did  at  that  time  the  same  as  Keith  McCoy; 
in  the  same  office. 

Q.  Mr.  Carroll,  when  your  company  makes  a 
person  a  bond  such  as  a  timber  bond  like  I  have 
here  or  a  Reforestry  Bond,  do  they  require  a  finan- 
cial statement? 
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A.     That  is  the  practice,  yes. 

Q.     From  the  individual  obtaining  the  bond? 

A.     Correct. 

Q.    And,  specifically,  are  the  cash  items  verified? 

A.  On  any  new  application  where  we  don 't  know 
he  background  of  the  man  our  practice  is  to  verify 
he  bank  account,  perhaps  some  of  the  accounts  re- 
eivable  so  as  to  be  certain  of  the  statements  that 
,re  made  and  on  which  we  are  going  to  rely  in  the 
ssuance  of  the  bond. 

Q.  Now,  handing  you  Plaintiff's  31  for  Identi- 
Lcation,  examine  that  and  just  explain  what  that  is  ? 

A.  That  is  an  application  for  a  $1,600.00  bond 
0  the  State  of  Washington  in  connection  with  the 
eforestation  on  200  acres.  For  some  reason  our  file 
las  been  transferred  to  our  Portland  office.  It  might 
»e  that  because  Mr.  [109]  Palermo  decided  against 
t,  but  that  bond  wasn  't  required  and  it  was  returned 
o  us  and  we  closed  the  file  and  cancelled  flat. 

Q.  There  was  no  reason  that  he  could  not  re- 
eive  it? 

A.  No;  that  is  correct,  but  it  was  returned  by 
dm. 

Q.     What  is  the  date? 

A.     March  3,  1953,  was  the  date  we  issued  it. 

Q.     How  did  you  receive  that  Plaintiff's  31  ? 

A.     It  came  through  the  mail  from  Keith  McCoy. 

Q.     And  he  is  one  of  your  agents  ? 

A.     That  is  correct,  at  White  Salmon. 

Q.  Now,  handing  you  Plaintiff's  32  for  Identi- 
ication,  would  you  examine  that,  please? 
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A.  That  is  an  application  for  bond  to  the  State 
of  Washington,  $2,800.00,  commonly  called  in  our 
business  a  timber-cutting  contract  bond,  issued  by 
us  February  1st,  1954,  and  containing  financial  state- 
ment. 

Q.    Where  did  you  get  that  from? 

A.  That  is  from  our  Portland  office  at  my  re- 
quest. They  returned  the  application  at  my  request. 
That  came  to  us  originally  through  the  mail  from 
Keith  McCoy  and  had  Joe  Palermo's  signature. 

Q.  In  other  words,  both  of  these  did  come  to 
you  in  the  regular  course  of  business  to  Seattle '? 

A.     Yes;  that  is  correct.  [110] 

Q.  And  they  are  regular  applications  concern- 
ing timber  bonds?  A.     Yes. 

Q.  And  I  notice  on  each  application  there  is  a 
statement  of  assets  and  liabilities? 

A.     That's  right. 

Q.  And  you  require  that  of  certain  individuals 
that  request  bonds  from  you  ? 

A.  Yes;  that's  right.  On  certain  classes  wo  waive 
it  but  not  of  the  timber-cutting  nature. 

Q.  On  this  Exhibit  31  for  Identification  in  red 
chalk  pencil  there  is  some  writing.  Can  you  read 
what  that  is? 

A.  Yes;  I  both  remember  it  and  recognize  it. 
That  is  my  own  red  pencil  that  I  used  to  keep  on 
my  desk.  It  says,  "Verified  by  Agent,"  and  I  re- 
member I  had  some  information  about  it  and  when 
it  came  in  I  would  write  there  as  you  see,  "Verified 
by  Agent,"  after  the  conversation  on  it. 
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Q.     And  who  did  you  have  verify  it? 

A.  I  think  it  was  Keith  McCoy.  It  could  have 
been  Wally  Legler. 

Q.     They  work  together? 

A.  That  is  right,  in  the  same  office.  It  could  be 
either  one. 

Q.  You  asked,  however,  for  somebody  to  verify 
the  cash  deposit  there  ? 

A.  Yes ;  that  is  right.  That  was  the  first  applica- 
:ion  received  and  I  had  no  background  on  the  man 
md  I  recall  [111]  clearly  telephone  Keith  McCoy  to 
ind  out  whether  that  bank  account  could  be  verified, 
md  he  stated  that  it  had  already  been  verified. 

Q.  Have  you  ever  furnished  any  logging  bonds 
"or  Joe  Palermo? 

A.     Yes;  we  have;  four  or  five. 

Q.     What  dates,  generally,  do  you  remember  ? 

A.  Why,  that  first  one  never — I  have  forgotten 
f  one  was  1953. 

Q.     That  is  Exhibit  31,  1953? 

A.  Yes;  Exhibit  31,  that  was  1953,  that  is  the 
>ne  that  I  said  was  cancelled  flat,  meaning  returned 
lot  wanted  by  Mr.  Palermo.  Well,  then,  I  don't 
[now  that  this  in  order  of  date 

Q.  Well,  let  me  ask  you,  during  the  dates  from 
.950  to  February  3rd  of  1954,  which  is  Plaintiff's 
identification  32,  have  you  issued  any  bonds  to  Joe 
r*alermo  ? 

A.  February,  1953?  Let  me  just  cheek  these 
lates. 

Q.     February,  1954. 
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A.  1954?  Here  was  one,  May  21st,  1954,  timber- 
cutting  bond  in  the  State  of  Washington.  June  21st, 
1954. 

Q.     Now,  during  the  year  1953 A.     Yes. 

Q.     1  take  it  then  you  had  the  applications 

that  you  have  here  that  have  been  subsequent  to  the 
date  of  February,  [112]  1954? 

A.     That  is  correct. 

Mr.  Bantz:  I  am  not  going  to  offer  them  now\ 
You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  In  the  normal  course  of  events,  Mr.  Carroll, 
on  a  matter  such  as  this  timber  bond,  is  the  deter- 
mination of  the  issuance  of  the  bond  in  your  office  ? 

A.    Myself,  personally. 

Q.    Yourself,  personally? 

A.    Yes ;  correct. 

Q.     And  you  rely  solely  on  the  application? 

A.  Plus  our  investigation.  These  were  not  large 
bonds  or  we  would  have  made  a  more  thorough  in- 
vestigation, but  here  were  small  amounts  involved 
and  verification  of  the  bank  account  was  made  and 
I  had  no  hesitancy. 

Q.  I  assume  that  your  agent  also  advised  you 
whether  or  not  he  recommended  the  bond  when  he 
sent  the  application  in? 

A.  I  think  that  can  be  presumed.  I  couldn't  re- 
call the  detail  but  I  think  he  would  not  have  offered 
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t  if  he  didn  't  think  it  was  acceptable,  that  is  right. 

Q.  Is  there  any  difficulty  normally  in  obtaining 
hose  bonds  as  opposed  to  other  types  of  bonds'? 

A.  Well,  not  especially  if  there  is  background 
r  experience  [113]  and  some  financial  responsi- 
bility. Someone  that  started  their  business  with 
ery  little  capital  would  have  difficulty.  As  I  said 
efore,  these  are  all  small,  and  if  we  would  issue  a 
irger  one  we  would  want  to  go  into  it  more 
horoughly. 

Q.  In  other  words,  a  man  seeking  a  timber  bond 
lore  or  less  has  to  prove  himself  to  you  before  you 
5sue  the  bond? 

A.  Yes;  if  he  wasn't  more  or  less  acce2:>table 
rom  the  moral  viewpoint  as  well  as  from  the  finan- 
ial  we  would  have  a  considerable  time  handling  it. 

Mr.  Moore :     That  is  all. 

Mr.  Bantz:     That  is  all. 

(Witness  excused.) 

WALLACE  LEGLER 
ailed  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
rnment,  was  examined  and  testified  as  follows: 

Direct  Examination 
>y  Mr.  Bantz : 

Q.    Will  you  state  youi*  name,  please? 
A.    Wallace  Legler. 
Q.    Where  do  you  work,  Mr.  Legler? 
A.    Keith    McCoy    insurance    office    at    White 
lalmon. 
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Q.     And  where  do  you  reside? 

A.     At  White  Salmon.  [114] 

Q.  And  how  long  have  you  worked  for  Keith 
McCoy?  A.     Ten  years. 

Q.  And  what  is  your  job  with  Keith  McCoy  In- 
surance Agency? 

A.     Oh,  General  Office  Manager  and  solicitor. 

Q.  What  type  of  agency  is  the  Keith  McCoy 
Agency?  A.     All  lines  of  insurance. 

Q.     Does  that  include  bonds  ?  A.     Yes. 

Q.     That  is  considered  an  insurance? 

A.    Yes. 

Q.     Do  you  know  Joe  Palermo?  A.     I  do. 

Q.     Is  he  here  in  the  court  room? 

A.    Yes;  he  is. 

Q.     How  long  have  you  known  him? 

A.     I  would  judge  at  least  eight  years. 

Q.  Handing  you  Plaintiff's  Exhibit  31  for  Iden- 
tification, Mr.  Legler,  would  you  please  examine 
that  ?  Have  you  seen  that  before  ? 

A.     Yes ;  I  have. 

Q.    And  where  did  you  see  it? 

A.    At  the  office. 

Q.     And  who  was  present  at  the  time  ? 

A.     Joe  Palermo  and  myself. 

Q.  All  right.  And  is  that  considered  an  appli- 
cation? [115]  A.    Yes,  it  is. 

Q.  And  just  tell  me,  was  that  application  filled 
out  in  your  presence  ?  A.     Yes ;  it  was. 

Q.     Did  you  fill  it  out?  A.     Yes;  I  did. 

Q.     And  I  notice  there  are  numerous  figures  and 
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writing  on  there ;  who  told  you  what  to  put  in  there  ? 

A.  Joe  Palermo  came  and  gave  me  the  informa- 
ion. 

Q.    And  you  put  it  onto  the  sheet? 

A.     Yes;  I  did. 

Q.  Now,  what  was  the  date  that  this  bond  appli- 
ation  is  considered  to  be  effective,  or  did  you 
akeit? 

A.  Assuming  that  the  bond  was  accepted  by  the 
nsurance  company,  I  wish  to  have  them  make  it 
sffective  as  soon  as  upon  receipt  of  the  application 
md  approval  by  them. 

Q.  Do  you  recognize  the  signature  on  the  back 
!nd  there?  A.     Yes;  I  do. 

Q.     And  was  that  signed  in  your  presence? 

A.    Yes;  right. 

Q.     And  that  is  the  signature  of  Joe  Palermo  ? 

A.     Yes ;  it  is. 

Q.  And  there  is  a  financial  statement  of  assets 
md  liabilities?  A.     There  is.  [116] 

Mr.  Bantz:  Your  Honor,  I  will  offer  Plaintiff's 
\\  into  evidence. 

Mr.  Moore :      May  I  inquire  ? 

The  Court :     Yes ;  all  right. 

Q.  (By  Mr.  Moore)  :  Now,  is  Plaintiff's  31  the 
mly  copy  that  was  made  of  this  application  ? 

A.    No. 

Q.     There  was  another  copy  made  ?  A.     Yes. 

Q.     And  that  was  what ;  retained  in  your  offi(-e  ? 

A.     It  is. 
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Q.  I  notice  that  the  date  is  blank,  and  there  is 
no  witness  on  this.  Would  this  copy  be  the  one  that 
would  be  executed  without  the  witness'  signature 
and  a  date  on  it? 

A.  No;  I  don't  believe  so.  That  particular  file  I 
— I  drew  up  a  work  sheet  on  it,  and  that  is  what  we 
have  in  the  office. 

Q.  The  only  date  that  I  can  see  on  here,  Mr. 
Legler,  is  what  appears  to  be  3/12/53.  Is  that  your 
writing "?  A.     No. 

Q.  So  the  exact  date  when  this  may  have  been 
taken,  you  don't  recall,  is  that  correct;  I  mean,  do 
you  recall  ?  A.     Yes ;  I  do. 

Q.     Was  it  in  March  of  1953?  [117] 

A.     Yes;  it  was  March  7th. 

Q.     March  7th  of  1953?  A.     Yes. 

Mr.  Moore:    All  right;  I  have  no  objection. 

Mr.  Bantz:     May  it  be  admitted,  your  Honor? 

The  Court:     Yes.  That  is  31? 

Mr.  Bantz:     Yes,  your  Honor.  - 

The  Court :     All  right ;  it  may  be  admitted. 

(Whereupon,  said  bond  application  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit 
No.  31.) 

Q.  (By  Mr.  Bantz)  :  Now,  Mr.  Legler,  showing, 
you  Plaintiff's  Exhibit  31,  there  is  a  notation  on  it 
that  says  under  ''Current  Assets,"  "Cash  in  White 
Salmon  Branch  National  Bank  of  Commerce  $50,- 
000.00,"  and  in  red  pencil  it  says  ''Verified  by 
Agent."  Are  you  the  agent  that  verified  that? 
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A.     I  am. 

Q.     How  did  you  verify  the  $50,000.00  cash? 

A.  I  went  over  to  the  bank  and  asked  the  man- 
ager, Mr.  Babb,  if  he  had  that  much  money  in  the 
bank  and  Mr.  Babb  said  that  he  had  in  excess  of 
$50,000.00. 

Q.  All  right.  Now,  referring  again,  below  there 
is — this  writing  I  take  it  is  yours,  did  you  [118] 
testify?  A.     Yes. 

Q.  Now,  there  are  items  in  here  like  rentals  and 
1,500  acres  of  timber  and  the  vacant  lots  in  White 
Salmon  and  so  forth?  A.     Yes. 

Q.  Where  did  you  get  that  information  from; 
in  your  office  from  what  source? 

A.  Well,  I  got  it  from  Mr.  Palermo  while  he 
was  in  the  office. 

Q.     And  then  you  transposed  it  right  onto  here? 

A.    Yes. 

Q.  Now,  handing  you  Plaintiff's  32  for  Identi- 
fication, will  you  examine  that  exhibit,  please  ? 
What  is  the  date  now  of  that  exhibit? 

A.     February  3rd,  1954. 

Q.     And  do  you  recognize  that  exhibit? 

A.    Yes ;  I  do. 

Q.     And  where  was  that  exhibit  made  up? 

A.     In  our  office  at  White  Salmon. 

Q.  And  was  that  made  up  by  you  or  by  some- 
one else  in  the  office? 

A.     It  was  made  up  by  Keith  McCoy. 

Q.     Do  you  recognize  his  writing? 

A.     It  is  printed. 
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Q.     Or  his  printing?  [119]  A.     Yes. 

Q.  All  right.  And  do  you  recognize  the  signa- 
ture on  the  back?  A.     Yes,  I  do  on  the  back. 

Q.  And  do  you  recognize  the  signature  of  Joe 
Palermo  %  A.     Yes. 

Q.  And  Plaintiff's  32  is  the  same  type  of  bond 
application  as  Plaintiff's  Exhibit  31,  the  one  you 
just  had  previously?  A.    Yes,  it  is. 

Mr.  Bantz:    You  may  examine. 

The  Court :    Any  other  questions  of  this  witness  ? 

Mr.  Moore:  Yes,  I  have  one  question,  Your 
Honor. 

Cross-Examination 
By  Mr.  Moore: 

Q.  In  making  up  Exhibit  31,  the  information 
that  you  got  from  Mr.  Palermo  on  property  values, 
did  you  ask  him  to  give  you  the  property  values  at 
cost  or  at  market  value  ? 

A.     Conservative  market  value. 

Q.    At  a  conservative  market  value? 

A.     Yes. 

Q.  And  at  that  time  there  was  no  check  made  of 
Mr.  Palermo's  books  to  ascertain  whether  his  in- 
debtedness was  more  or  less ;  you  merely  asked  him 
what  he  owed  in  general? 

A.    Yes,  I  [120]  did. 

Q.  It  more  or  less  limited  it  to  large  sums  that 
he  might  owe;  in  other  words,  you  weren't  inter- 
ested in  small  bills  or  current  bills? 

A.    Do  you  mean  monthly  living  ? 
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Q.    Yes.  A.    Yes,  to  some  extent. 

Q.     You  did  go  into  that  to  some  extent? 

A.  Well,  as  a  general  practice  I  usually  ask 
people  what  their  average  monthly  expenses  are  and 
then  we  use  that  as  current  items. 

Mr.  Moore :     Yes.  I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Bantz: 

Q.  Mr.  Legler,  except  for  the  item  of  $50,000.00 
cash  that  you  verified  did  you  rely  then  on  the  state- 
ments given  you  by  Mr.  Palermo  *? 

A.     Yes,  we  did. 

Q.     And  that  is  customary'?  A.     Yes. 

Mr.  Bantz:     I  have  no  further  questions. 

Recross-Examination 
By  Mr.  Moore : 

Q.  Did  you  recommend  the  issuance  of  that  bond 
by  your  company? 

A.  I  don't  recall  definitely  saying  it  but  I  do 
know  that  as  [121]  a  matter  of  practice  when  we 
know  an  individual  and  by  reputation  he  is  a  good 
reasonable  responsible  individual  and  he  is  a  good 
logger,  that  I  did  do  so.  And  the  particular  type  of 
policy  or  bond  it  has  been  our  experience  that  the 
bonding  company  is  not  interested  in  issuing  them 
to,  you  might  say,  the  '^fly-by-nighters,"  and  so  the 
company  has  recommended  the  issuance  of  bonds 
that  wc  liave  submitted. 
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Q.  As  far  as  this  particular  one  is  concerned  you 
didn't  recommend  that  it  not  be  issued  on  the  basis 
of  information  that  you  had  on  the  financial  state- 
ment as  well  as  the  information  you  had  from  Mr. 
Palermo,  did  you  make  use  of  that? 

A.     Yes,  that's  right. 

Q.    And  what  was  that? 

A.    We  did  recommend  the  issuance  of  the  bond. 

Q.  And  on  that  recommendation  based  upon 
your  knowledge  of  Mr.  Palermo,  it  was  your  knowl- 
edge of  Mr.  Palermo  in  addition  to  the  financial 
statement  that  caused  you  to  issue  this  bond  or  rec- 
ommend its  issuance  1 

Mr.  Bantz:  Your  Honor,  I  am  going  to  object 
to  putting  him  on  as  a  character  witness  at  this 
time.  They  can  put  him  on  as  a  character  witness 
at  the  proper  time. 

The  Court:  That  is  right,  you  can  make  hina 
your  witness  as  to  character,  if  you  wish.  [122] 

Mr.  Moore :  I  did  not  intend  to  make  him  a  char- 
acter witness. 

The  Court:  I  think  he  may  state  that  they  re- 
lied upon  his  knowledge  of  this  defendant's  repu- 
tation and  so  on,  but  I  don't  think  he  should  state 
what  it  was.  It  wouldn't  be  the  best  evidence. 

Mr.  Moore :     I  see.  That  is  all. 

Mr.  Bantz:     That  is  all. 

(Witness  excused.) 

Tho  Court:  Tt  is  time  to  suspend.  The  court  will 
now  adjourn,  ladies  and  gentlemen  until  tomorrow 
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norning  at  ten  o'clock,  and  remember  what  I  said 
ibout  not  discussing  the  case  among  yourselves  or 
vith  anybody  else. 

July  24,  1957,  10:00  A.M. 

The  Court:     Proceed. 

Mr.  Bantz:  Mr.  Taylor,  would  you  mark  that 
LS  Exhibit  19-B,  please. 

The  Clerk:    How  about  19-A. 

Mr.  Bantz:     Or  '*A,"  pardon  me. 

The  Clerk:  This  is  an  additional  deposit  slip, 
lour  Honor,  19-A;  and  I  have  also  marked  be- 
ore  court  convened.  Plaintiff's  33  and  34.  [124] 

The  Court:     You  liave  already  marked  them? 

The  Clerk:     Yes„  vour  Honor. 

Mr.  IMooro:     No  objection  to  19-A. 

The  Court:     All  ri^^ht. 

Mr.  Bantz:     T  will  off(^r  it  in  evidence. 

The   Court:     That   is    19-A? 

Mr.  Bantz:  Yes,  19-A.  Your  Honor,  that  is  the 
eposit  slip  for  $6,468.00  in  the  National  Bank  of 
Jommerce  that  I  was  talking  to  Mr.  Babb  about 
esterday.  It  was  one  that  he  had  not  found  when  he 
elivered  the  records  up  here. 

The  Court:     Yes.  There  is  no  objection? 

Mr.   Moore:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  deposit  slip  was  admitted 
in  evidence  as  Plaintiff's  Exhibit  No.  19-A.) 

Mr.  Bantz:     AYould  you  call  Mr.  Zunke. 
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called  and  sworn  as  a  witness  on  behalf  of  the 
Government,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Would  you  state  your  name,  please? 

A.     William  Zunke.  [125] 

The  Court:  Will  you  speak  up,  please,  Mr. 
Zunke,  it  is  hard  to  hear  in  this  room. 

A.     William  Zunke. 

The  Court:     All  right. 

Q.     And  where  do  you  live,  Mr.  Zunke? 

A.     White  Salmon. 

Q.  And  how  long  have  you  been  a  resident  of 
White  Salmon? 

A.     Oh,  I  have  been  there  this  last  time  since  '54. 

Q.  Since  1954.  You  lived  there  previously,  did 
you?  A.    Yes,  sir. 

Q.  And  what  is  your  relationship  between  Mr. 
Palermo  and  yourself? 

A.     He  is  my  son-in-law.  I  am  his  father-in-law. 

Q.    You  are  his  father-in-law?  A.     Yes. 

Q.     In  other  words,  your  daughter  is  his  wife? 

A.     That's  right. 

Q.  Has  Mr.  Palermo  in  the  past  worked  for 
you  ?  A.    Not  lately. 

Q.     No,  I  mean  a  long  time  ago? 

A.    Yes,  he  has. 

Q.    When  was  that? 

A.  The  first  time  he  went  to  work  for  me  in  '32. 
He  worked  for  about  six  months  and  then  he  had 
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to  leave  in  '32.  Then,  he  went  to  work  for  me  in 

'34  and  he  worked  for  me  [126]  until  November  '47. 

Q.     All  right,  now,  in  November  of   '47,  where 
was  he  employed  by  you? 

A.     At  White   Salmon,  Washington. 

Q.     In  what  business  were  you  engaged? 

A.     Logging. 

Q.     In  what  business  have  you  employed  him? 

A.     Logging. 

Q.     In  other  words,  your  business  is  logging? 

A.     Yes,  sir. 

Q.     Are  you  still  engaged  in  the  logging  business  ? 

A.     Yes,  sir. 

Q.     Mr.  Zunke,  did  you  assist  your  son-in-law  in 
getting  started  in  the  logging  business? 

A.     Well,  I  don't  know  how  to  answer  that.  I 
sold  him  some  equipment. 

Q.     Did  you  sell  some  equipment  on  time? 

A.     Yes,  I  did. 

Q.     So  he  could  get  started? 

A.     I  sold  him  some  equipment  on  time. 

Q.     And  he  paid  you  for  that,  is  that  right? 

A.    Yes. 

Q.     I  mean  it  was  a  regular  business  transaction 
between  you  and  your  son-in-law? 

A.    Yes,  sir.  [127] 

Q.     Now,  when  was  it  that  he  started  in  business 
after  that  as  far  as  you  were  concerned? 

A.     Well,  I  sold  him.  I  sold  him  the  equipment 
in  November,  '47. 

Q.     Toll  me  what  did  you  sell  him? 
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A.  Chevrolet  logging  truck  and  trailer  and 
logging  jammer. 

Q.     Chevrolet  truck?  A.     And  trailer. 

Q.     And  trailer?  A.    Yes. 

Q.     And  jammer?  A.    Yes. 

Q.     Nov^,  a  jammer  is  a  log  loader? 

A.    Yes,  machine  that  you  load  logs  with. 

Q.  Now,  I  take  it  that  the  Chev  truck  was  a 
logging  truck?  ,     Yes,  that's  right. 

Q.  Did  you  sell  those  to  him  on  contract  or 
mortgage  or  how  was  that? 

A.     I  sold  it  to  him  on  a  verbal  agreement. 

Q.     On  just  an  oral  agreement? 

A.  Just  a  verbal  agreement.  There  was  no  con- 
tract between  us  that  I  can  remember. 

Q.     Then  did  he  pay  you  then  for  the  machines? 

A.     He  did. 

Q.     Do  you  know  how  much  he  paid  you?  [128] 

A.  I  can't  remember  the  exact  amount  that  he 
paid  me  because  he  took  over  the  jDayments.  That 
wasn't  all  clear  when  I  sold  it  to  him  and  he  took 
over  the  pajnnents  and  finished  paying  the  pay- 
ments on  that  truck  in  1948.  I  can't  remember  how 
much  he  gave  me  on  that  truck. 

Q.     But  he  took  over  your  equity? 

A.    Yes. 

Q.    And  when  did  he  complete  the  payment? 

A.     I  think  sometime  in  '48. 

Q.    Now,  did  you  furnish  him  any  stumpage  ? 

A.     There  was  a  little.  T  can't  quite  remember. 
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I  think  there  was  a  little  timber.  There  was  some- 
thing else  too.  He  got  some  logs  that  were  ready  cut 
which  he  paid  me  back  the  cutting.  I  had  paid  the 
cutters  for  cutting  these  logs.  There  wasn't  any 
timber. 

Q.  And  he  paid  you  back  for  what  you  had  al- 
ready paid  out? 

A.     That's  right.  That's  right. 

Q.  And  do  you  know  how  much  in  logs  that 
was?  A.     No,  I  don't. 

Q.  What  is  stumpage;  what  does  the  terminol- 
ogy ''stmnpage"  mean?  A.     At  that  time? 

Q.     Yes,  what  is  ''stumpage"? 

A.  Well,  it  is  timber  you  buy  standing.  It  is 
stumpage. 

Q.  All  right,  I  just  want  the  jury  to  understand, 
Mr.  Zunke,  [129]  what  you  and  I  are  talking  about 
here?  A.    Yes,  surely. 

Q.  Do  you  have  any  idea  how  much  stumpage 
you  sold  or  was  included  in  your  original  deal  with 
Mr.  Palermo?  A.     I  do  not,  no. 

Q.  Were  you  to  receive  some  money  back  from 
the  stumpage  that  you  sold  him? 

A.     I  think  I  did. 

Q.     How  much  would  that  be,  do  you  know? 

A.     I  don't  remember.  I  don't  know. 

Q.  Mr.  Zunke,  handing  you  Plaintiff's  Exhibit 
12,  which  is  a  bank  deposit  slip  from  Mr.  Palermo 
to  the  bank  at  Stevenson,  dated  6/28/50,  there  is 
a   notation  here,  ''W.   A.   Znnke  753.46." 
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A.  Pardon  me,  I  thought  you  were  talking  when 
I  first 

The  Court:     Speak  up,  please. 

Mr.  Bantz :  You  have  got  to  speak  up.  I  know  we 
are  off  of  that  subject. 

The  Court :    We  have  got  to  hear  you. 

Mr.  Bantz:  I  am  not  interested  in  what  you 
were  whispering  about. 

The  Witness :     I  am  not  whispering. 

Q.  (By  Mr.  Bantz)  :  That  is  right,  Mr.  Zunke, 
$753.46?  A.    Yes,  that's  right. 

Q.     Now,  you  are  W.  A.  Zunke?  [130] 

A.    Yes,  I  am. 

Q.  Now,  you  paid  your  son  a  check  in  that 
amount,  do  you  remember? 

The  Court:     Son-in-law. 

Mr.  Bantz:     Yes,  pardon  me,  son-in-law. 

A.  I  paid  for  some  logs  I  got  in  1950  but  the 
exact  amount  of  the  checks  I  can't  tell  you. 

Q.  Now,  referring  to  Plaintiff's  Exhibit  16,  which 
is  bank  deposit  slips  with  the  Security  State  Bank 
in  the  name  of  Joe  Palermo,  there  is  a  notation,  a 
number  '^  98-187,  W.  A.  Zunke,  789.37."  It  is  dated 
September  27,  1950.  Now,  just  one  more;  and 
reading  from  Palermo  deposit  slip,  Exhibit  16,  on 
the  deposit  slip  of  11/16/50,  is  another  notation  of  a 
check  deposited  in  your  son-in-law's  account  in  the 
amount  of  $1,677.32  with  a  notation  of  ''W.  A. 
Zunke,"  That  makes  three  checks  in  1950  with  your 
notation  on,  with  your  iipjuo  on  tlier(\  Mr.  Zunke. 
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Do  you  recall  of  paying  your  son-in-law  the  money 

in  1950? 

A.    Yes,  sir.  I  paid  him  the  money. 

Q.     You  don^t  recall  the  exact  amount? 

A.     No. 

Q.     What  was  the  money  for? 

A.     For  cut  logs  in  the  woods. 

Q.     For  cut  logs  in  the  woods  ?  [131] 

A.     Yes. 

Q.  Now,  did  you  receive  any  other  money  in  the 
^ears  of  '50,  '51,  '52,  or  '53  from  your  son-in-law 
Por  logs?  A.     No. 

Q.  Did  you  pay  him  something — I  don't  mean 
feceive  it,  pardon  m(\  Did  you  pay  him  any? 

A.     I  don't  recall  paying,  no  I  don't  recall  any. 

Q.  You  have  had  some  other  business  transac- 
ions  with  Mr.  Palermo?  A.     Yes,  sir. 

Q.  What  kind  of  business  transactions  were 
:hose  ? 

A.     He  loaned  me  some  money  on  two  occasions. 

Q.     When  was  the  first? 

A.  I  don't  recall  exactly  when  it  was.  But  he — 
[  think  it  was  in  '51  or  '52  he  loaned  me  $2,000.00. 

Q.  All  right,  how  did  he  loan  you  that;  in  check 
)r  cash?  A.     In  check. 

Q.     Did  you  repay  him  the  $2,000.00. 

A.    Yes,  I  did. 

Q.     And  how  did  you  repay  that  to  him? 

A.  I  paid  him  $500.00  at  a  time,  plus  some  in- 
er(>pt  on  the  first  two  or  three  checks. 
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Q.     And  that  $2,000.00  was  paid  in  full? 

A.     Yes,  sir. 

Q.  Now,  he  loaned  you  some  money  the  second 
time?  [132]  A.    Yes,  sir. 

Q.     Now,  can  you  just  recall  when  that  was? 

A.  He  loaned  me  $3,000.00  I  believe  it  was  in 
'53,  spring  of  '53. 

Q.  How  did  you  receive  the  money ;  in  what  form 
did  you  receive  the  money? 

A.     I  received  it  in  a  check. 

Q.     Did  you  repay  Mr.  Palermo  the  money? 

A.    Yes,  I  did. 

Q.     Where  were  those  two  loans  made? 

A.  AVell,  I  live  at  Carnation,  Washington,  and 
he  lived  at  White  Salmon,  Washing-ton,  and  he 
mailed  me  the  money. 

Q.     He  mailed  you  the  money?  A.     Yes. 

Q.  Did  he  have  a  promissory  note  each  time  or 
was  it  an  oral  agreement? 

A.  I  had  a  promissory  note  I  gave  on  the  first 
one  and  the  second  one  nothing  that  I  know  of. 

Q.  And  do  you  owe  Mr.  Palermo  any  money 
at  the  present  time?  A.     Yes,  I  do. 

Q.  Is  any  of  that  money  from  a  loan  made  dur- 
ing the  years  1950  through  1953  ?  A.     No,  sir. 

Q.  Have  you  made  any  additional  loans  during 
1954  and  1955?  A.     No,  sir.  [133] 

Q.    I  mean  did  you  borrow  any? 

A.     No,  sir. 

Q.  Well,  Mr.  Zunke,  I  believe  you  stated  that 
Mr.  Palermo  worked  for  you  during  the  years  of 
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146  and  part  of  1947?  A.    Yes,  sir. 

Q.     Do  you  recall  what  his  income  was  or  what 

)u  paid  him  as  a  result  of  that  employment  in  1947 

id  1946? 

A.     It  run  between  $4,500.00  and  $5,500.00  some- 

heres  right  in  there. 

Q.  Now,  did  he  work  for  anybody  else  during 
lose  years?  A.     Not  that  I  know  of. 

Q.  You  would  have  known  of  it  if  he  was  work- 
ig  for  someone  else  in  the  logging  business, 
ouldn't  you?  A.     Oh,  yes. 

Q.  Now,  during  the  years  preceding  that  time 
lat  he  worked  for  you— I  don't  mean  to  the  exact 
ollar— let  us  take  the  years  of  '44,  '45  and  '46,  do 
ou  have  any  idea  what  his  average  income  was  ? 

A.  Well,  they  were  pretty  near  the  same,  pretty 
ear  the  same.  They  weren't  quite  as  much  up  in 
t4  but  in  '45  as  the  market  picked  up  he  made  more 

loney. 

Q.     Well,  in  '44  he  didn't  make  much  money? 

A.     Well,  he  made  quite  a  bit  in  '44  and  '45. 

Q.     How  much  was  that? 

A.  T  can't  tell  you  exactly  but  it  run  pretty  close 
o  the  [134]  '46  months. 

Q.    In  other  words,  $4,500.00  or  $5,000.00? 

A.    Yes,  sir,  that  is  right. 

Q.  That  would  be  his  average  then  for  those  four 
rears?  A.     You  are  right. 

Q.  Now,  in  the  past  ten  years  have  you  made  any 
mbstantial  gifts  to  your  daughter  Mrs.  Palermo? 

A.     No. 
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Q.  Have  you  made  any  monetary — given  any 
gifts  of  money  at  all  to  her?  A.     No. 

Q.     Or  any  other  property?  A.     No. 

Q.  Have  you  made  any  gifts  to  Mr.  Palermo  in 
the  past  ten  years'?  A.     No. 

Mr.  Bantz:     You  may  examine,  Mr.  Moore. 

Cross-Examination 
By  Mr.  Moore : 

Q.  Mr.  Zunke,  you  said  that  Mr.  Palermo 
worked  for  you  in  1932? 

A.  Yeah,  about  six  months  or  so  he  worked  for 
me. 

Q.  Is  that  when  you  first  became  acquainted 
with  him? 

A.    I  became  acquainted  with  him  in  1930. 

Q.     Where  was  that?  [135] 

A.     In  Olympia,  Washing-ton. 

Q,     In  1932  where  did  he  work  for  you? 

A.  He  worked  for  me  in  Okanagon  County, 
Tanassee. 

Q.    What  kind  of  work  was  he  doing? 

A.     He  cut  logs  for  me  in  1932. 

Q.  And  in  1944  and  1947  when  he  was  working 
for  you,  where  did  he  do  this  work? 

A.  Well,  he  worked  different  places,  in  different 
counties.  He  worked  in  Snohomish  County  most  of 
the  time. 

Q.     Snohomish  County? 

A.    Yes,  at  Port  Angeles,  Washington. 

Q.     And  where  else? 
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A.     And  in  Klickitat  County. 

Mr.  Bantz:     I  can't  hear  you. 

A.     In  Klickitat  County. 

Mr.  Moore:    Will  you  speak  up. 

Q.  During  the  years  1944  to  3947,  what  kind  of 
;vork  was  he  doing"? 

A.     He  drove  truck  for  me. 

Q.     That  was  the  only  kind  of  work  he  did  ? 

A.  Well,  he  loaded  logs  and  worked  with  the 
logs  and  anything  else,  and  if  I  needed  any  help 
tie  gave  me  a  hand.  That  was  the  main  job  driving 
:ruck. 

Q.  In  the  first  part  of  that  period,  1934,  1944  and 
L945,  approximately  what  would  Mr.  Palermo's  in- 
3ome  have  been  [136]  for  a  year? 

A.     I  didn't  get  that. 

Q.  How  much  did  Joe  make  driving  truck  for 
^ou  during  that  period? 

A.  Well,  at  first  we  didn't  make  very  much 
noney  during  those  hard  times,  some  years  we  didn't 
make  very  much.  I  remember  one  year  we  didn't 
tiardly  make  any  money.  We  didn't  make  any 
money  in  1930— in  1930,  but  in— not  in  1930  but  in 
1934  at  Port  Angeles. 

Q.    You  paid  your  men  off  with  credit  slips  ? 

A.  Well,  we  gave  them  credit  slips  to  go  and 
^et  groceries. 

Q.  About  when  did  Joe  start  making  $4,500.00, 
when  would  that  have  started  in  about? 

A.     Well,  '44. 


122  Joe  Palermo  vs. 

(Testimony  of  William  Zunke.) 

Q.  Well,  in  other  words,  from  about  1932  to 
1944  he  didn't  make  too  much  money? 

A.     No,  he  didn't. 

Q.  During  the  period  of  '44  to  '47,  did  Mr. 
Palermo  have  anything  to  do  with  the  actual  opera- 
tion of  the  business  other  than  driving  truck'? 

A.     No,  sir. 

Q.     Did  he  have  anything  to  do  with  the  payroll  ? 

A.     No,  sir. 

Q.     Or  bookkeeping?  A.     No,   sir.   [137] 

Q.  And  in  '47  when  you  sold  this  equipment  to 
Mr.  Palermo  was  it  your  idea  that  you  were  getting 
out  of  the  logging  business  at  that  time  ? 

A.    Yes,  sir. 

Q.  Did  Mr.  Palermo  approach  you  about  going 
into  business  by  himself? 

A.  I  can't  remember  just  how  that  came  about 
but  I  got  hurt  in  '46.  I  got  my  arm  hurt  and  I 
couldn't  work  in  '47.  Mr.  Palemio  was  working  and 
it  was  pretty  hard  for  me  to  work  and  I  wanted  to 
get  out,  and  how  it  was  and  the  conversation  I  can't 
remember. 

Mr.  Moore:    That  is  all. 

Mr.  Bantz :    You  may  be  excused. 

The  Court:     That  is  all,  Mr.  Zunke. 

(Witness  excused.) 
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DORIS  MORIARTY 
tailed  and  swoitl  as  a  witness  on  behalf  of  the 
Tovernment,  was  examined  and  testified  as  follows : 

Direct  Examination 
3y  Mr.  Bantz: 

Q.     Would  you  state  your  name,  please? 

A.     Doris  Moriarty. 

Q.     And  Mrs.  Moriarty,  where  do  you  live? 

A.     White  Salmon. 

Q.  And  how  long  have  you  lived  at  White  [138] 
salmon?  A.     Since  '48. 

Q.  And  where  are  you  employed  at  the  present 
ime? 

A.  For  the  Loggers  Association  at  Bingen, 
Washington. 

Q.     For  the  Loggers  Association?  A.     Yes. 

Q.  What  is  the  name  of  that  Loggers  Associa- 
ion?  A.     Mt.  Adams  Loggers  Association. 

Q.  What  is  your  position  with  the  Mt.  Adams 
coggers  Association? 

A.     I  am  their  bookkeeper. 

Q.    And  are  you  the  office  manager? 

A.    Yes. 

Q.  Are  you  the  only  full-time  employee  of  the 
Association  ? 

A.     In  the  office,  yes.  We  have  one  more  worker. 

Q.  What  does  your  job  consist  of  in  that  Asso- 
iation  ? 

A.  Taking  care  of  the  books,  contacting  buyers 
md  contacting  loggers  to  dump  logs  into  the  river 
■or  use. 
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Q.  What  is  the  function  of  the  Mt.  Adams  Log- 
gers Association? 

A.  Well,  it  is  a  group  of  sixty-three  members 
who  are  all  loggers  and  they  formed  a  corporation 
so  that  they  would  have  a  market  for  their  logs  if 
they  wished  to  sell  down  river. 

Q.  Now,  do  you  purchase  the  logs,  then,  your 
Association,  or  do  you  just  handle  them? 

A.     No,  we  just  handle  them  for  the  loggers.  [139] 

Q.  When  did  you  go  to  work  for  the  Mt.  Adams 
Association?  A.     November,  1953. 

Q.  And  you  have  been  the  bookkeeper  ever  since 
then?  A.     Yes. 

Q.  How  does  the  Mt.  Adams  Association  get  any 
money  as  a  result  of  the  work  you  do,  do  you  get 
paid  anything?  A.     Do  I  get  paid  anything? 

Q.  No,  does  the  Association  get  paid  for  the 
work  you  do? 

A.  The  Association  gets  paid  for  booming  and 
rafting  the  logs. 

Q.     How  much  is  that? 

A.  They  collect  $1.75  for  all  logs  that  are  rafted 
at  the  boom. 

Q.  Is  Mr.  Palermo  a  member  of  the  Mt.  Adams 
Loggers  Association?  A,     Yes,  sir. 

Q.     Do  you  know  Mr.  Palermo? 

A.    Yes,  sir. 

Q.    Is  he  in  the  court  room  ?  A.     Yes,  sir. 

Q.    Where  is  he  sitting? 

A.     Behind  Mr.  Moore. 
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Q.  Thank  you.  Has  Mr.  Palermo  been  an  officer 
»f  the  Mt.  Adams  Loggers  Association? 

A.     No,  sir.  [140] 

Q.  Have  you  had  any  business  with  Mr.  Palermo 
n  connection  with  the  Mt.  Adams  Loggers  Asso- 
iation  ? 

A.  He  dumped  logs  in  the  dump  and  we  have 
)aid  him  for  the  logs. 

Q.  You  have  paid  him  for  the  logs  that  he  has 
[umped  there?  A.     Yes. 

Q.  How  is  that  money  paid,  Mrs.  Moriarty,  in 
srhat  form?  A.     Check. 

Q.     Who  signs  your  checks? 

A.     I  do  and  one  of  the  officers. 

Q.  Now,  do  you  know  when  the  Mt.  Adams  Log- 
:ers  Association  was  formed  ? 

A.  In  1950  aiid  then  they  reorganized  again  in 
54. 

Q.  T  believe  you  ^vero  given  a  subpoena  duces 
ecum  to  bring  some  records  "with  you,  is  that 
orrect  ?  A.     Yes. 

Q.     And  did  you  bring  those  ?  A.     Yes. 

Q.     You  brought  those  records  with  you? 

A.     Yes. 

The  Clerk:     Plaintiff's  35  and  36. 

Mr.  Bantz:  Could  we  have  you  just  clip  those 
n  the  end  just  inside  for  the  time  being  until  we 
xamine  them,  Mr.  Taylor. 

The  Clerk:     Yes.  37  and  Plaintiff's  38.  [141] 

O.      ^^/    Mr.     Bnrtz)  :     Tho    ^:Tni^^-(h    vmi     ipsf 
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handed  to  me,   Mrs.   Moriarty,   are  they  in  your 

custody  ?  A.     Yes. 

Q.  And  you  keep  the  custody  of  these  records 
as  well  as  others  of  the  Association,  do  you  I 

A.    Yes. 

Q.  Now,  handing  you  Plaintiff's  35  for  Iden- 
tification, please  examine  that.  Is  that  part  of  the 
records  you  brought  with  you?  A.     Yes,  sir. 

Q.    And  do  you  recognize  it?  A.    Yes,  sir. 

Q.    Now,  what  are  those? 

A.  Those  are  checks  in  payment  of  the  logs  at 
the  dump. 

Q.    And  who  are  they  to? 

A.    Joe  Palermo. 

Q.  Now,  I  notice  that  the  signature  on  here  is 
not  your  signature,  is  that  correct? 

A.    Yes,  sir. 

Q.    Do  you  know  whose  signature  it  is? 

A.    Yes,  sir. 

Q.    And  whose?  A.     Mr.   Twidwell. 

Q.     Mr.  Twidwell? 

A.  Yes,  he  was  President  of  the  Association  at 
that  time  and  [142]  Atha  Twidwell  was  the  book- 
keeper. 

Q.  These  are  part  of  the  records  of  the  Loggers 
Association?  A.     Yes. 

Q.     And  who  are  those  checks  made  payable  to? 

A.     Joe  Palermo. 

Q.  I  notice  now  in  your  Plaintiff's  35  they  are 
for  the  year  1950?  A.     Yes,  sir. 

O.     Win    yon   just   ,2:0   throuj^h   the   business    of 
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examining  each  check  and  be  sure  who  they  are 

to  and  if  you  recognize  the  signature  ? 

A.  Yes,  they  are  all  to  Joe  Palermo  and  I  rec- 
ognize all  the  signatures. 

Q.     And  what  would  these  checks  be  for? 

A.     Payment  of  logs. 

Mr.  Bantz:  I  will  offer  Plaintiff's  35  in  evi- 
dence. 

Mr.  Moore:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  group  of  checks  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No.  35.) 

Q.  Mrs.  Moriarty,  I  will  just  read  from  Plain- 
tiff's Exhibit  35  the  check  amounts.  There  is  date 
of  October  18,  1950,  and  the  amount  of  $218.00. 
Then  there  is  $186.39  on  a  [143]  check  dated  Oc- 
tober 24,  1950,  and  then  one  in  the  amount  of 
^84.00,  dated  November  14th,  1950.  A.     Yes. 

Q.  And  then  one  in  the  amount  of  $194.60,  dated 
November  20,  1950,  and  one  in  the  amount  of 
^16.44,  dated  December  5th,  1950,  and  one  dated 
December  26,  1950,  in  the  amount  of  $428.56. 

A.     That  is  correct. 

Q.  Now^,  do  you  have  any  other  checks  for  the 
^ear  1950  in  the  Mt.  Adams  Loggers  Association 
that  were  made  to  Joe  Palermo  ?  A.     No. 

Q.     Did  you  check  your  records?  A.     Yes. 

Q.  Now,  handing  you  Plaintiff's  36  for  Iden- 
tification. Please  examine  that.  Is  that  one  group 
3f  checks  that  vou  brought  with  vou? 
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A.    Yes.  Yes. 

Q.    And  they  are  for  what  year?  A.     '51. 

Q.    And  they  are  payable  to  whom? 

A.     Joe  Palermo. 

Q.  Now,  please  check  each  signature  so  that  you 
can  testify  as  to  the  signature  on  each  check. 

A.  Yes,  they  were  all  issued  by  the  Loggers 
Association.  [144] 

Q.     And  they  are  all  signed  by  the  same  people? 

A.     Yes,  the  Twidwells. 

Q.     The  Twidwells?  A.     Yes. 

Q.     And  these  are  from  your  official  records? 

A.     Yes. 

Q.  And  did  you  check  to  see  if  there  were  any 
other  checks  for  the  year  1951?  A.     Yes. 

Q.     Did  you  find  any  others?  A.     No. 

Q.     And  what  would  these  checks  be  for? 

A.     Payment  of  logs, 

Q.  Payment  of  logs  handled  through  your 
Loggers  Association  ?  A.     Yes. 

Mr.  Bantz:     I  will  offer  Plaintiff's  36. 

Mr.  Moore:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  group  of  checks  was  ad- 
mitted   in    evidence     as     Plaintiff's     Exhibit 

No.  36.) 

Mr.  Bantz :  Your  Honor,  if  I  may  I  just  want  to 
run  through  these  to  the  jury  on  the  dates  and 
amounts. 

The  Court:     That  is  all  right.  [145] 
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Mr.  Bantz:     I  will  save  a  little  bit  of  time  here. 

The  Court :     All  right. 

Mr.  Bantz:  Check  in  the  amount  of  $224.22; 
^ay  16,  1951,  in  the  amount  of  $542.75;  May  29, 
951,  $789.74 ;  June  5th,  1951,  a  check  in  the  amount 
if  $470.42;  June  12th,  1951,  a  check  in  the  amount 
►f  $888.58 ;  June  19,  1951,  a  check  in  the  amount  of 
;172.24;  June  26,  1951,  a  check  in  the  amount  of 
>263.21;  July  12,  1951,  a  check  in  the  amount  of 
)460.06;  July  19,  1951,  check  in  the  amount  of 
5350.84;  July  7,  1951,  check  in  the  amount  of  $1,- 
.06.42;  July  23,  1951,  check  in  the  amount  of 
)313.16,  and  September,  1951,  a  check  in  the  amount 
)f  $127.09. 

Q.  Handing  you  Plaintiff's  Exhibit  37  for 
[dentification,  Mrs.  Moriarty,  would  you  please 
jxamine  each  check  again  in  that  exhibit? 

A.  Yes,  those  are  all  checks  from  the  Associa- 
ion. 

Q.     And  they  are  all  signed  by  the  same  people? 

A.  No.  They  are  signed  by  Clyde  Winfee,  he 
?^as  the  President  of  the  Association  that  year. 

Q.    What  year  were  those  checks? 

A.     1952. 
'   Q.     Did  you  look  in  your  records  to  see  if  there 
p^ere  any  additional  checks?  A.     Yes. 

Q.     Did  you  find  any?  [146]  A.     No. 

Q.     What  were  these  checks  for? 

A.     Payment  of  logs. 

O.     ThToufrh  your  association?  A.     Yes. 
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Mr.  Bantz:  I  will  offer  Plaintiff's  37,  your 
Honor. 

Mr.  Moore:     No  objection. 

The  Court:     Admitted. 

(Whereupon,  group  of  checks  of  year  1952 
admitted  in  evidence  as  Plaintiff's  Exhibit 
No.  37.) 

Mr.  Bantz:  Your  Honor,  again,  if  I  may  read 
them. 

The  Court:    Yes,  you  may  read  the  amounts. 

Mr.  Bantz:  Rather  than  ask  her,  if  I  may  read 
them.  I  am  just  going  to  read  the  amounts.  They 
start  mth  April  22,  1952,  and  end  November  12, 
1952,  and  I  will  just  read  the  amounts.  $284.78, 
$441.97,  $613.17,  $267.48,  $148.74,  $160.89,  $91.07, 
$120.00,  $160.31,  $233.16,  $328.72,  $576.27,  $125.15, 
and  $135.24. 

Q.  Now,  Mrs.  Moriarty,  handing  you  Plaintiff's 
Exhibit  38,  for  Identification,  would  you  please 
examine  that  exhibit.  First  what  is  that  exhibit? 

A.     They  are  checks  in  payment  of  logs. 

Q.     And  who  are  they  to?  [147] 

A.     Joe  Palermo. 

Q.  Would  you  please  examine  each  of  those 
checks  and  be  sure  you  recognize  them? 

A.     This  is  a  list  of  them  here. 

Q.    You  have  got  to  speak  up. 

A.  This  is  a  list  of  them  here  and  these  are  to 
two  people  here,  Joe  Palermo  and  James  Willman. 

Q.     Now.  m  Plaintiff's  38  you  are  stating-  that 
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there  are  six  checks  that  are  made  jointly  to  James 

Wilhnan  and  Joe  Palermo?  A.     Yes,  sir. 

Q.    What  were  those  six  checks  for  here? 

A.     Well,  it  was  my  understanding 

Q.  Well,  do  you  know  what  they  were  for?  I 
don't  want  your  understanding. 

A.     They  were  in  payment  of  logs. 

Q.     They  were   in  payment   of  logs? 

A.     Yes. 

Q.     Why  was  there  two  names  on  the  checks? 

A.  Mr.  Willman  was  using  a  piece  of  the  equip- 
ment of  Mr.  Palermo  and  he  wanted  to  get  paid 
for  the  use  of  the  equipment  and  so  Mr.  Willman 
put  the  logs  in  their  joint  names. 

Q.     Who  was  using  whose  piece  of  equipment? 

A.  Mr.  Willman  was  using  Mr.  Palermo's  piece 
of  equipment.  [148]  They  were  Mr.  Willman 's  logs. 

Q.  And  the  checks  were  made  jointly  to  the  two 
individvials  ?  A.     Yes,  sir. 

Q.  All  of  the  checks  in  Plaintiff's  38  for  Identi- 
fication were  for  Mr.  Palermo?  A.     Yes. 

Q.  And  these  are  the  records  you  brought  up 
here  ?  A.    Yes. 

Q.     And  these  are  for  the  year  1953  ? 

A.     Yes. 

Q.  And  did  you  find  any  other  checks  made 
payable  to  Mr.  Palermo?  A.     No,  sir. 

Mr.  Bantz:  I  will  offer  in  evidence  Plain- 
tiff's 38. 

Mr.  Moore:     No  objection. 

The  Court :     Tt  will  be  admitted. 
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(Whereupon,  said  checks  of  the  year  1953 
admitted  in  evidence  as  Plaintiff's  Exhibit 
No.  38.) 

Mr.  Bantz:  Your  Honor,  I  would  like  to  read, 
again,  the  amount  of  these  checks,  if  I  may.  Start- 
ing with  the  check  dated  June  22nd,  1953,  through 
December  28,  1953,  from  Plaintiff's  Exhibit  38, 
checks  in  the  following  amounts:  $273.51,  $1,241.60, 
$957.76,  $1,428.37,  $1,620.24,  $906.86,  [149]  $1,239.76, 
$1,058.12,  $132.46,  $136.53,  $121.84,  $409.88,  $1,087.43, 
$100.78.  A  check  to  Joe  Palermo  and  James  Will- 
man  $98.61.  Another  one  to  the  same  individuals, 
$693,35.  To  Palermo,  $788.70,  $1,167.88,  $447.66, 
$167.76.  Another  one  to  Willman  and  Palermo 
$801.60,  and  to  Palermo,  $243.80.  To  Willman  and 
Palermo,  $177.71,  $1,611.13,  $91.60,  $790.32,  $113.30, 
made  to  Willman  and  Palermo,  $262.87,  $326.75  and 
$526.57  and  $1,237.06. 

Q.  Mrs.  Moriarty,  was  Mr.  Palermo  a  member 
of  your  organization  during  the  years  of  1950, 
1951,  1952  and  19531 

A.     I  believe  Joe  became  a  member  in  1952. 

Q.     And  your  records  show  that,  do  they? 

A.  In  other  words,  he  was  not  a  member  in 
1950  and  1951?  A.     No. 

Mr.  Bantz :     You  may  examine,  Mr.  Monro. 
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Cross-Examination 
By  Mr.  Moore: 

Q.  Can  any  logger  run  logs  through  the  asso- 
dation  without  being  a  member? 

A.     At  the  present  time  they  can. 

Q.     In  1950  and  1951  could  they? 

A.     Yes,  they  could  but  there  was  an  extra  fee. 

Q.  The  money  then  that  was  given  to  Mr. 
Palermo  in  '50  and  '51  would  have  been  after  the 
[ogs  which  belonged  to  him  had  been  sold  and  the 
3ost  of  booming  and  rafting,  [150]  the  normal 
and  extra  fee  had  been  taken  out?  A.     Yes. 

Q.  And  1952  and  1953  it  would  have  been  the 
same  thing  except  without  that  extra  fee? 

A.     Yes,  sir. 

Q.  How  are  the  checks  from  the  Association 
normally  delivered  to  the  loggers;  by  mail? 

A.  By  mail  unless  they  come  by  the  office  and 
pick  them  up. 

Mr.  Moore:     I  think  that  is  all. 

The  Court:     Any  other  questions? 

Redirect  Examination 
By  Mr.  Bantz: 

Q.     Did  Mr.  Palermo  ever  come  by  and  pick  up 
any  of  his  checks,  to  your  knowledge? 
A.     I  usually  mailed  Mr.  Palermo's. 
Q.     You  usually  mailed  them  to  him? 
A.     Yep,  sir. 
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Q.  Now,  you  state  that  all  of  the  expenses  in- 
curred through  the  association  are  deducted  prior 
to  the  time  you  send  the  checks  to  him? 

A.    Yes. 

Mr.  Bantz:  Your  Honor,  I  stop  there  with  her. 
I  want  to  change  to  another  job  that  she  had  at  a 
previous  time.  It  was  a  different  job. 

The  Court:     All  right.  [151] 

Q.  Mrs.  Moriarty,  where  were  you  employed  in 
1951  up  until  the  time  you  went  to  work  for  the 
Mt.  Adams  Association? 

A.  The  first  part  of  1951  I  worked  at  the  bank 
but  in  March,  1951,  I  worked  for  McCormick  Lum- 
ber Company. 

Q.  And  how  long  did  you  work  for  McCormick 
Lumber  Company? 

A.     Until  November  1st,  1953. 

Q.  What  was  your  position  with  McCormick 
Lumber  Company? 

A.     I  was  the  bookkeeper. 

Q.  And  where  was  McCormick  Lumber  Com- 
pany located  ? 

A.    Bingen,  Washington. 

Q.    And  was  it  also  a  general  lumber  operation? 

A.    Yes. 

Q.    Is  it  still  in  business.  A.    No. 

Q.  When  did  the  McCormick  Lumber  Company 
go  out  of  business? 

A.  The  corporation  that  I  worked  for  stopped 
operation  November  1st,  1953. 

Q.     Did  you  keep  tho  books  and  records  during 
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he  time  that  you  were  there?  A.    Yes,  sir. 

Mr.  Bantz :     Will  you  be  so  good  as  to  clip  them 
n  there ;  I  want  those  two  checks  placed  together 
•or  identification,  Mr.  Taylor. 
The  Clerk:     As  one? 
Mr.  Bantz:     Yes,  as  one.  [152] 
The  Clerk:     Plaintiff's  39  and  Plaintiff's  40. 
Q.     Mrs.   Moriarty,   do   you  at   this  time   know 
Adhere  the  records  of  McCormick  Lumber  Company 
ire?  A.     No,  sir. 

Q.  Handing  you  Plaintiff's  Exhibit  39  for 
[dentification,  would  you  just  look  at  that  and  see 
if  you  recognize  what  it  is? 

A.  It  is  one  of  the  checks  that  was  issued  by 
McCormick  Lumber  Company  to  Joe  Palermo  for 
^1,000.00. 

Q.     And  what  was  the  date? 
A.     December  21st,  1953. 

Q.  There  is  another  check  on  there;  would  you 
tell  the  Court  what  that  is? 

A.  December  5,  1953,  for  $1,000.00  made  payable 
to  Joe  Palermo  and  Mr.  McCormick  signed  it. 

Q.  And  do  you  recognize  the  signature  on  that 
check?  A.     Yes. 

Q.  And  is  the  exhibit  and  the  type  of  check  used 
by  McCormick  Lumber  Company?  A.    Yes. 

Q.     Now,  would  you  examine  Plaintiff's  40  for 
Identification.  Do  you  recognize  what  that  is? 
A.    Yes. 

Q.    Would  you  state  what  it  is? 
A.     Tt  is  the  ledger  sheets  out  of  our  accounts 
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payable  [153]  ledger  for  logs  of  McCormick  Lum- 
ber Company. 

Q.     Well,  it  isn't  the  original? 

A.     No,  it  is  a  photostatic  copy. 

Q.    It  is  a  photostatic  copy?  A.    Yes. 

Q.  Now,  do  you  find  your  writing  anywhere  on 
there  ?  A.     Yes. 

Q.     Where  does  your  writing  start? 

A.     March  27th,  1953. 

Q.  All  right,  then,  is  the  balance  of  the  exhibit 
in  your  handwriting?  A.     Yes. 

Q.  And  would  you  state  again  what  this  is 
now,  the  whole  thing,  what  do  you  call  it? 

A.  It  is  the  ledger  sheets  from  the  accounts  pay- 
able ledger  for  logs. 

Q.    And  who  is  it  to  ? 

A.     To  Joe  Palermo. 

Q.  And  what  is  the  accounts  payable;  what  do 
you  mean  by  the  accounts  payable? 

A.  If  McCormick  buys  logs  from  Joe  Palermo  or 
other  loggers  and  they  set  up  a  ledger  to  show  rec- 
ord of  all  loggers'  logs  received  and  date  of  pay- 
ment. 

Q.  And  this  would  show  what  had  been  paid  to 
Joe  Palermo  during  the  dates  represented  on  there, 
is  that  right?  [154]  A.    Yes,  sir. 

Q.  Who  was  President  of  McCormick  Lumber 
Company.  A.     Mr.  McCormick. 

Q.     Do  you  know  where  Mr.  McCormick  is  now? 

A.     No,  sir. 

]\Ir.  Moore:     I  have  no  objection  to  29. 
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Mr.  Bantz:     39. 
The  Court:     It  is  39. 
Mr.  Moore :     I  mean  39. 
Mr.  Bantz :     We  offer  it  in  evidence. 
The  Court :     It  will  be  admitted. 

(Whereupon,  said  document  was  admitted  in 
evidence  as  Plaintife's  Exhibit  No.  39.) 

Mr.  Moore:     No  objection  to  40. 
The  Court :     Forty  will  be  admitted. 

(Whereupon,    said   ledger    sheets    were    ad- 
mitted   in     evidence     as     Plaintiff's     Exhibit 

No.  40.) 

Q.  Mrs.  Moriarty,  I  am  not  sure  I  asked  you :  For 
;he  accounts  payable  what  were  these  payable  to 
Sir.  Palermo  for;  what  was  the  money  payable  to 
lim  for?  A.     For  logs.  [155] 

Q.     For  logs?  A.     Yes. 

Q.  Now,  would  you  examine  Plaintiff's  Exhibit 
to  and  tell  me  if  Mr.  Palermo  had  any  money 
coming  at  the  end  of  the  time  that  the  books  show 
on  there? 

A.  As  of  September  18th,  1953,  he  had  a  balance 
due  him  of  $6,275.74. 

Q.  Now,  in  Plaintiff's  Exhibit  39  the  checks 
are  dated  December  21,  1953,  and  December  5th, 
1953.  Were  those  payable  on  the  $6,000.00  that  was 
due  in  September  then?  A.     Yes. 

Q.  Now,  can  you  tell  then  what  is  the  balance 
d\ie  as  far  as  these  records  show  in  December  21, 
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19531  A.     That  would  be  $4,275.74.  ! 

Q.  And  what  were  the  two  checks  payable  for!, 
then?  A.     Logs.  i 

Q.     Logs?  A.    Yes. 

Mr.  Bantz:  I  have  no  further  examination,  Mr. 
Moore. 

Mr.  Moore:  Do  you  know  if  Mr.  Palermo  ever 
received  that  $4,275.74?  A.     No,  sir;  I  don't. 

Mr.  Moore:     That  is  all. 

Mr.  Bantz :     That  is  aU.  ^ 

The  Court :  That  is  all  then.  The  Court  will  take 
a  [156]  ten-minute  recess. 

(Whereupon,  after  the  usual  morning  recess, 
the  following  proceedings  occurred:) 

The  Court :     You  may  proceed. 

Mr.  Bantz:  Mrs.  Dorothy  Legler.  Your  Honor, 
before  she  comes  I  want  to  make  a  record  here  on — 
would  you  hand  me  Plaintiff's  Exhibit  39-40 — ^your 
Honor,  in  Plaintiff's  Exhibit  38  there  are  six  checks 
in  which  the  names  of  James  Willman  and  Joe 
Palermo  appear.  I  introduced  the  same  for  the  pur- 
pose that  they  were  part  of  the  records  of  Mt. 
Adams  Association.  However,  the  six  checks  that 
are  in  here  have  nothing  to  do  with  this  particular 
case.  They  are  not  included  in  the  summaries  or  in 
the  income  under  this  particular  organization,  and 
I  am  wondering  if  you  could 

The  Court:  Those  were  the  checks  that  were 
made  jointly  with  another  individual? 

Mr.  Bantz:     Yes,  they  were  made  jointly,  and  T 
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ould  like  to  have  it  understood  that  in  our  sum- 

lary  they  are  not  being  included  in  it  and  the  jury 

e  instructed  to  disregard  it,  and  I  would  like  to 

ave    Mr.    Taylor    take    the    six    out    if    that    is 

greeable. 

The  Court:  I  think  we  have  enough  documents 
hat  it  would  confuse  the  jury  and  I  suggest,  if 
ounsel  have  no  objection,  that  they  be  withdrawn 
0  another  number. 

Mr.  Bantz:     That  is  agreeable.  [157]. 

The  Court :     40-a,  38-a.  Well,  you  may  withdraw 

hem. 

Mr.  Bantz:  All  right,  with  your  permission  we 
^^ill  withdraw  those  checks. 

The  Court:     Is  that  39? 

Mr.  Bantz :      No,  38,  your  Honor. 

The  Court:  All  right,  they  will  be  taken  out  of 
58,  withdrawn  from  38. 

DOROTHY  LEGLER 
sailed  and  sworn  as  a  witness   on  behalf   of  the 
Government  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please? 
A.     Dorothy  Legler. 

Q.    Mrs.  Legler,  you  are  the  wife  of  Wally  Leg- 
ler who  was  on  the  stand  previously? 
A.     That  is  right. 
Q.    Where  do  you  live,  Mrs.  Legler? 
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A.     At  White  Sahnon. 

Q.     And  how  long  have  you  lived  there? 

A.     I  have  lived  there  all  of  my  life. 

Q.  And  where  are  you  employed  now,  Mrs.  Leg- 
ler? A.     S.  D.  S. 

Q.     Will  you  explain  what  that  is,  Mrs.  Legler? 

A.  Stevenson,  Dobanspeck  &  Stevenson.  It  is  a 
partnership.  [158] 

Q.     What  kind  of  operation  is  that? 

A.     That  is  a  sawmill  operation. 

Q.     Where  is  that  located? 

A.  Stevenson,  Dobanspeck  &  Stevenson  is  lo- 
cated at  Bingen,  Washington. 

Q.     Bingen,  Washington?  A.     Yes. 

Q.     How  long  have  you  been  employed  there  ? 

A.     Since  February,  1946. 

Q.    And  what  are  you  duties? 

A.     Office  manager  and  bookkeeper. 

Q.  And  have  you  been  in  that  capacity  all  that 
time  ?  A.     Yes. 

Q.  And  are  you  familiar  with  the  books  and 
records  of  S.  D.  S.  Lumber  Company? 

A.     Yes,  sir. 

Q.    Are  they  under  your  supervision? 

A.     Yes. 

Q.  And  were  you  issued  a  subpoena  to  produce 
some  records  in  Court  today?  A.     Yes,  I  was. 

Q.     And  did  you  bring  them  with  you? 

A.    Yes,  I  did. 

Mr.  Bantz:     Let  me  have  them,  please.  Will  vou 
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clip  them  together  and  make  one  exhibit  please,  Mr. 

Taylor.  [159] 

The  Clerk:  Plaintiff's  41.  Plaintiff's  42,  43,  44, 
and  Plaintiff's  45. 

Q.  Mrs.  Legler,  handing  you  Plaintiff's  41,  that 
is  part  of  the  records  you  brought  with  you  today? 

A.     Yes,  it  is. 

Q.  And  they  have  been  in  the  custody  of  the 
S.  D.  S.  Lumber  Company  in  your  office,  is  that 
correct?  A.     That's  right. 

Q.     Now,  what  are  those  purported  to  be  there  ? 

A.  Checks,  cancelled  checks  and  purchase  in- 
voice statements  for  logs  issued  to  Joe  Palermo  in 
December,  1947 — November  and  December,  1947. 

Q.  Now,  the  cancelled  checks  and  the  other 
papers  are  supporting  documents? 

A.     Yes,  purchase  invoices. 

Q.     Purchase  invoices?  A.     Yes. 

Q.     And  what  information  appears  there? 

A.  The  j)eriod  in  which  the  logs  were  purchased 
and  the  log  ticket  information  and  amount  of  foot- 
age and  extension  of  the  check. 

Q.  The  extension  is  the  amount  that  the  check 
would  be?  A.     Yes,  that  is  right. 

Q.     For  what  year?  A.     '47.  [160] 

Q.  Now,  handing  you  Plaintiff's  42,  would  you 
examine  that  exhibit.  Do  you  recognize  that? 

A.    Yes. 

Q.     And  is  that  part  of  your  records? 

A.     That  is. 

Q.     Ai>d  what  is  that? 
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A.  It  is  the  cancelled  check  and  purchase  in- 
voice for  logs  purchased  in  July  of  1948  and  the 
check  payable  to  Joe  Palermo. 

Q.  Now,  handing  you  Plaintiff's  43,  would  you 
please  examine  that.  Have  you  seen  that  before? 

A.     Yes,  I  have. 

Q.     Was  that  part  of  your  official  records'? 

A.    Yes,  it  is. 

Q.  And  it  is  part  of  the  records  you  brought 
with  you  today?  A.    Yes. 

Q.     And  what  is  that? 

A.  It  is  the  cancelled  check  and  purchase  invoice 
for  December  of  1949,  check  payable  to  Joe  Palermo 
and  it  is  for  logs. 

Q.  Yes.  And  in  the  other  two  exhibits.  Plaintiff's 
41  and  42,  that  I  handed  you,  what  were  those 
checks  payable  for? 

A.     For  the  purchase  of  logs. 

Q.  Now,  handing  you  Plaintiff's  44,  would  you 
please  examine  that?  [161]  A.    Yes. 

Q.  Is  your  testimony  to  this  check  the  same  as 
it  was  to  the  previous  exhibits? 

A.     It  is.  It  is. 

Q.     And  who  is  that  made  payable  to? 

A.     To  Joe  Palermo. 

Q.    What  is  the  date,  please? 

A.     August  5,  1950. 

Q.  And  what  is  that  payable  to  Joe  Palermo 
for  ?  A.    Logs. 

Q.  Handing  you  Plaintiff's  45  for  Identification, 
will  you  please  examine  that  exhibit.  Have  you  seen 
it  before?  A.     Yes,  I  have. 
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Q.  And  is  your  testimony  to  that  check  the 
same  as  it  is  to  the  others'?  A.    Yes. 

Q.     And  you  brought  it  today?  A.     Yes. 

Q.     And  who  is  it  made  payable  to? 

A.     To  Joe  Palermo. 

Q.    And  what  is  the  date  on  it? 

A.     April  25,  1952. 

Q.     And  what  would  that  check  be  payable  for? 

A.     For  logs  purchased. 

Q.  Do  you  know  of  any  other  business  that 
S.  D.  S.  had  with  [162]  Joe  Palermo  during  the 
years  1950  through  1953?  A.     No. 

Q.  Did  you  search  your  records,  Mrs.  Legler, 
for  any  other  slips  or  invoices  or  checks  that  you 
had  in  the  file  showing  any  payment  or  disburse- 
ment that  you  had  to  Joe  Palermo? 

A.     Yes,  I  did,  and  I  found  nothing. 

Q.     And  you  found  nothing,  is  that  right? 

A.     Yes. 

Mr.  Bantz:     I  am  going  to  oft'er  Plaintiff's  44 
and  45  into  evidence,  your  Honor. 
Mr.  Moore:     No  objection. 
The  Court:     They  will  be  admitted. 

J  (Whereupon,  said  checks,  etc.,  were  admitted 

in    evidence    as    Plaintiff's    Exhibits    Nos.    44 
and  45.) 
Mr.  Bantz:     And  I  will  not  at  this  time  offer 
Exhibits  41,  42  or  43. 

Q.     Has  the  S.  D.  S.  Lumber  Company  done  any 
business  with  Mr.  Palermo  since  1953? 
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A.     In  1954  and  that  is 

Q.     One  check? 

A.     One  check  and  that  is  all. 

Q.     And  you  do  have  that  with  you?  [163] 

A.     Yes,  I  do. 

Q.  And  that  consists  of  all  of  the  records  that 
you  have  concerning  Mr.  Palermo? 

A.     That's  right. 

Mr.  Bantz:     You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  Were  the  checks  issued  to  Mr.  Palermo 
mailed  to  him  or  delivered  personally? 

A.  Well,  it  is  my  remembrance  that  either  Mr. 
Palermo  or  Mrs.  Palermo  would  pick  them  up. 

Mr.  Moore:     That  is  all. 

Mr.  Bantz :     That  is  all. 

(Witness  excused.) 
Mr.  Bantz:      Mr.  Ackley. 

CHAELES  ACKLEY 
called  and  sworn  as  a  witness  on  behalf  of  the 
Government,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name  please  ? 

A.     Charles  Ackley. 

Q.     And  where  do  you  live,  Mr.  Ackley? 
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A.     Bingen.  [164] 

Q.     Bingen,  Washington?  A.     Yes,  sir. 

Q.  And  how  long  have  you  been  a  resident  of 
Bingen?  A.     Oh,  off  and  on  all  of  my  life. 

Q.  And  what  business  are  you  in  at  the  present 
time,  Mr.  Ackley? 

A.  I  am  just  hauling  logs  with  a  truck  of  my 
own. 

Q.     Your  own  truck?  A.     Yes,  sir. 

Q.  And  what  business  have  you  been  following 
in  the  past  ten  years? 

A.     Sawmilling  and  logging. 

Q.  And  where  were  you  in  the  sawmill  busi- 
ness? A.     In  and  around  Klickitat  County. 

Q.  And  about  the  logging  business,  where  were 
you  in  the  logging  business? 

A.     In  the  same  district. 

Q.  In  other  words,  the  operations  are  in  that 
locality?  A.     Yes,  sir. 

Q.     Do  you  know  Mr.  Joe  Palermo? 

A.     Yes,  sir. 

Q.  Have  you  had  business  with  him  in  the 
past?  A.     Yes,  sir. 

Q.  In  what  years  did  you  have  some  business 
with  Mr.  Palermo?  A.     '49,  '50,  '51,  '52.  [165] 

Q.     And  what  kind  of  business  was  that? 

A.     I  bought  logs  from  him. 

Q.    You  bought  logs  from  him  ?  A.     Yes. 

Q.  Did  you  do  any  other  business  with  Mr. 
Palermo  ?  A.     No. 

Q.     All  right.  Is  Mr.  Palermo  in  the  courtroom  ? 
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A.     Yes,  sir. 

Q.     The  same  one  that  you  dealt  with  ? 

A.    Yes,  sir. 

Q.    You  know  him  personally,  I  take  it? 

A.    Yes,  sir. 

Q.  Now,  were  you  given  a  subpoena  to  produce 
some  records  in  court  today?  A.     Yes,  sir. 

Q.     And  did  you  bring  those  records  with  you? 

A.     I  have  them  here. 

Mr.  Bantz:  May  I  have  them,  please.  Make  one 
exhibit,  please,  Mr.  Taylor. 

The  Clerk:     Plaintiff's  46,  47,  48,  49. 

Q.  Mr.  Ackley,  handing  you  Plaintiff's  46  for 
Identification,  will  you  please  examine  those  checks. 
What  are  those  now? 

A.     Cancelled  checks  for  logs. 

Q.    What  year  are  they  for? 
•  A.     1949.  [166] 

Q.     And  who  are  they  made  payable  to? 

A.    Joe  Palermo. 

Q.  And  what  were  the  checks  to  Mr.  Palermo 
for?  A.     For  logs  delivered. 

Q.  Now,  handing  you  Plaintiff's  47  for  Identi- 
fication, would  you  please  examine  each  check  to 
see  that  they  are  signed  by  you  and  that  they  are 
the  proper  year.  What  year  are  these  checks  for? 

A.     1950. 

Q.    And  who  are  they  payable  to? 

A.     Joe  Palermo. 

Q.     And  they  are  all  signed  by  you? 

A.     Yes,  sir. 
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Q.     And  what  are  they  for? 

A.     For  the  purchase  of  logs  delivered  to  me. 

Mr.  Bantz.  Mr.  Moore,  do  you  want  me  to  wait  so 
that  you  can  look  at  these  before  we  proceed? 

Mr.  Moore:  No,  go  ahead,  I  will  keep  one  eye 
on  you. 

Mr.  Bantz:     All  right. 

Q.  Handing  you  Plaintiff's  48  for  Identification, 
will  you  examine  those  and  tell  me  what  they  are 
and  if  you  signed  them.  What  are  these  ? 

A.  Those  are  cancelled  checks  issued  to  Joe  Pa- 
lermo. 

Q.     For  what  year? 

A.    For  1951,  for  purchase  of  logs.  [167] 

Q.     For  purchase   of  logs?  A.     Yes. 

Q.  Handing  you  Plaintiff's  49,  would  you  please 
examine  that  document  there? 

A.     They  must  have  used  chewing  gum  here 

Q.  Now,  what  is  Plaintiff's  49  for  Identification, 
for  what  is  that? 

A.     Logs  purchased  from  Joe  Palermo  in  1952. 

Q.     They  are  cancelled  checks? 

A.     Yes,  sir. 

Q.     And  who  are  they  made  payable  to? 

A.     Joe  Palermo. 
.    Q.     And  for  the  year  1952?  A.     1952. 

Q.     Are  they  signed  by  you?  A.     Yes,  sir. 

Mr.  Bantz:     Will  you  mark  that,  please? 

The  Court:     Is  that  50? 

The  Clerk:     Plaintiff's  50. 

Q.     Mr.  Ackley,  handing  you  Plaintiff's  50  for 
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Identification,  would  you  please  examine  that  and 

state,  if  you  know,  what  it  is? 

A.  Well,  this  is  my  records  for  purchases  of 
material  that  was  used  in  operation  of  the  mill,  that 
is  the  logs  and  other [168] 

Q.     What  years  does  that  cover? 

A.     '49,   '50,   '51,   '52. 

Q.  And  it  shows  the  people  that  you  purchased 
logs  from  during  those  years  ?  A.    Yes,  sir. 

Q.  Does  that  include  the  defendant  here,  Mr. 
Palermo?  A.    Yes,  it  does. 

Q.  The  pajnnents  that  are  shown  on  Plaintiff's 
50  for  Identification  would  be  for  what  reason? 

A.     I  didn't  understand. 

Q.  Why  would  you  be  paying  the  money  to  any 
of  the  individuals  on  here,  for  what  reason  were  you 
paying  them,  what  were  you  buying  from  them? 

A.  Well,  some  of  those  records  show  gasoline  and 
other  things  but  other  records  show  logs  purchased 
from  Joe  Palermo. 

Q.  Are  there  any  other  things  on  here  for  Joe 
Palermo  other  than  that? 

A.     There  are  other  things  indicated  on  here. 

Q.     What  do  they  include? 

A.     General  run  of  the  business. 

The  Court :  I  am  not  sure  that  the  witness  under- 
stood. 

Q.    What  do  they  include  for  Joe  Palermo? 

A.  Oh,  no,  nothing  other  than  logs  for  Mr.  Pa- 
lei-mo,  just  logs  for  Mr.  Palermo.  [169] 
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Mr.  Bantz :     I  will  offer  in  evidence  47,  48  and  49. 

The  Court:     47,  48  and  49? 

Mr.  Bantz:  Yes.  I  am  not  offering  Plaintiff's  50 
or  46,  either  one. 

The  Court:     Admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  47,  48 
and  49.) 

Mr.  Bantz :  Your  Honor,  I  would  again  like  per- 
mission to  go  over  some  checks  here  and  I  will  go 
as  fast  as  I  can  if  I  may. 

The  Court:     All  right. 

Mr.  Bantz:  I  am  reading  from  Plaintiff's  Ex- 
hibit 47  which  is  a  group  of  checks  signed  by  Mr. 
A^ckley,  made  payable  to  Joe  Palermo.  The  first 
•hecks  start  with  April  20,  1950,  and  the  last  check 
in  the  exhibit  is  December  5,  1950,  in  the  following 
amounts:  $1,593.71,  $2,736.92,  $3,209.36,  $2,563.96, 
^3,475.14,  $4,273.50,  $2,800.80,  $2,612.10,  $2,827.50, 
^3,363.30,  $2,832.96,  $2,359.74,  $594.00,  $516.40. 

Reading  from  Plaintiff's  Exhibit  48,  whicli  is  a 
^roup  of  checks  signed  by  Mr.  Ackley  made  payable 
to  Mr.  Palermo,  the  first  check  dated  April  20,  1951, 
and  the  last  check  December  20,  1951,  in  the  fol- 
lowing amounts:  $2,875.58,  $4,151.12,  $3,750.40, 
^3,244.82,  $2,250.98,  $5,053.97,  $4,512.32,  $4,841.35, 
^3.922.56,  $4,948.68,  $1,281.09,  $3,130.12,  $2,241.86, 
^4,387.82.  [170] 

Reading  from  Plaintiff's  Exhibit  49,  a  group  of 
checks  signed  by  Mr.  Ackloy,  made  ])ayabl(^  to  Jix^ 
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Palermo,  the  first  check  dated  April  19,  '52,  the 
last  check  dated  September  29, 1952,  in  the  following 
amounts:  $2,709.88,  $3,755.50,  $6,022.12,  $5,543.09, 
$4,078.32,  $5,041.34,  $2,557.91,  $4,883.92,  $4,436.92, 
$3,668.04,  $1,799.64. 

Q.  Mr.  Ackley,  did  you  check  your  records  to 
see  if  you  had  any  additional  checks  that  were  made 
payable  to  Mr.  Palermo  during  the  years  of  1950 
through  1953?  A.     I  have. 

Q.     And  did  you  find  any  additional  checks? 

A.     I  did  not. 

Q.  I  take  it,  then,  that  that  is  all  of  your  busi- 
ness transactions  with  Mr.  Palermo  % 

A.     That's  right. 

Mr.  Bantz:     You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  Mr.  Ackley,  on  Plaintiff's  Exhibit  for  Identi- 
fication 50  there  are  some  red  checks  there  right  by 
the  numbers  in  here.  Do  you  know  if  that  was  done 
by  someone  working  for  you? 

A.  No,  that  was  done  by  me  in  fishing  out  the 
checks  I  was  asked  to.  [171] 

Q.  Oh,  I  see,  you  were  just  checking  off  what 
you  had  found  and  what  you  had  not  found? 

A.    Yes,  sir. 

Q.  As  I  understand  it,  you  had  some  tough  luck 
in  '51,  '52  and  '53  in  your  milling  operation? 

A.    Yes,  that's  right. 
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Q.     What  happened? 

A.     The  fire  destroyed  the  mill. 

Q.     And  put  you  out  of  business? 

A.     That's  right. 

Q.  And  at  that  time  Mr.  Palermo  had  an  account 
>wing  from  you  to  him  for  logs,  is  that  right? 

A.     That  is  right. 

Q.     And  that  account  still  stands? 

A.     That  is  right. 

Q.  In  other  words,  he  still  has  some  money  com- 
ng  from  you?  A.    That's  right. 

Q.     And  you  haven't  been  able  to  pay  him? 

A.     That's  right. 

Q.  Has  there  been  any  trouble  in  business  deal- 
ings with  you  and  Mr.  Palermo? 

A.     Not  to  my  knowledge. 

Q.  As  far  as  you  know  he  has  always  done  all 
right?  A.     As  far  as  I  know.  [172] 

Q.  Was  there  anything  that  you  ran  into  in  your 
business  dealings  with  him  which  wasn't  fair  on  his 

part? 

Mr.  Bantz :  Your  Honor,  I  would  object  as  being 
beyond  the  direct  examination.  It  is  going  into  char- 
acter references.  He  is  entitled  to  put  him  on  the 
stand  for  that. 

The  Court:     Yes,  I  think  so,  yes. 

Mr.  Moore:     I  think  that  is  all. 

The  Court:     Any  other  questions? 

Mr.  Bantz :     No,  no  questions. 

The  Court:     That  is  all  then. 

(Witness  excused.) 
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Mr.  Bantz:     Mr.  Sprague,  please. 

THEODORE  SPRAGUE 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Would  you  state  your  name,  please  ? 

A.  Theodore  Sprague. 

Q.  And  where  do  you  live,  Mr.  Sprague? 

A.  White  Salmon,  Washington. 

Q.  And  how  long  have  you  lived  there? 

A.  Since  1945. 

Q.  And  what  business  are  you  engaged  in  ?  [173] 

A.  Sawmilling. 

Q.  And  how  long  have  you  been  in  the  sawmill 
business?  A.     Since  1953. 

Q.  And  were  you  in  a  partnership  at  one  time? 

A.  Yes,  with  Mr.  Seaton. 

Q.  And  what  was  that  called? 

A.  Seaton  and  Sprague. 

Q.  Are  you  in  business  still  with  Mr.  Seaton? 

A.  No,  he  is  retired. 

Q.  He  is  retired.  And  you  run  your  own  mill 
now?  A.     That  is  right. 

Q.  And  do  you  know  Mr.  Joe  Palermo  ? 

A.  Yes,  sir. 

Q.  Is  he  in  the  courtroom  ?  A.    Yes,  sir. 

Q.  Sitting A.    Right  by  you. 

Q.  Have  you  done  some  business  in  the  past  in- 
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dividually  or  through  a  partnership  with  Mr.  Pa- 
lermo ?  A.     Yes. 

Q.    And  when  was  that  ?  A.     Since  1953. 

Q.  Was  that  individually  or  through  Seaton  and 
Sprague?  A.     Seaton  and  Sprague  in  1953. 

Q.  Now,  you  were  issued  a  subpoena  to  produce 
certain  checks  [174]  and  records  in  connection  with 
this  case,  is  that  right? 

A.     Yes,  that  is  right. 

Q.     And  did  you  bring  them  with  you? 

A.    That's  right. 

The  Clerk:     Plaintiff's  51. 

Q.  Mr.  Sprague,  would  you  please  examine 
Plaintiff's  Identification  No.  51  and  tell  me  what 
they  are  and  if  that  is  in  your  custody? 

A.  These  are  cancelled  checks  made  out  to  Joe 
Palermo. 

Q.     For  what  year?  A.     For  the  year  1953. 

Q.    And  who  were  they  signed  by? 

A.  By  myself  and  one  check  was  signed  by  Mr. 
Seaton,  my  partner. 

Q.     And  you  recognize  his  signature? 

A.     Yes,  I  do. 

Q.     Part  of  the  business  of  Seaton  and  Sprague  ? 

A.     Right. 

Q.  And  what  were  these  cancelled  checks  paid 
for  ?  A.    Logs. 

Q.     To  Mr.  Palermo?  A.     Yes,  that's  right. 

Q.     In  the  use  of  your  mill? 

A.     That's  right. 
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Mr.  Bantz:  I  will  offer  in  evidence  Plaintiff's 
51.  [175] 

Mr.  Moore:     No  objection. 

The  Court:     Admitted. 

(Whereupon  said  group  of  checks  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No.  51.) 

Mr.  Bantz:  Your  Honor,  I  would  like  to  take  a 
moment  again,  there  is  just  five  or  six,  a  very  few 
of  these,  and  read  them  to  the  jury. 

The  Court:     All  right. 

Mr.  Bantz:     Excuse  me,  is  that  all  right? 

The  Court:     Yes,  I  said  all  right. 

Mr.  Bantz :  Plaintiff's  Exhibit  51,  the  first  check 
being  in  the  amount  of — being  dated  8/22/53,  and 
the  last  check  dated  November  10,  1953,  the  first 
check  in  the  amount  of  $7,282.81,  the  second  check 
in  the  amount  of  $3,837.45.  The  next  check  in  the 
amount  of  $5,063.99,  the  next  in  the  amount  of 
$6,806.12,  and  $4,836.55,   and  $4,119.65. 

Q.  Mr.  Sprague,  did  you  have  any  other  business 
in  the  year  1953  with  Mr.  Palermo  ?  A.     No. 

Q.  And  have  you  paid  him  any  other  monies, 
other  than  Plaintiff's  Exhibit  51?  A.     No. 

Q.     Did  you  have  any  business  prior  to  1953  ?  [176  J 

A.    No. 

Mr.  Bantz:     You  may  examine. 

Mr.  Moore :     No  questions. 

The  Court :     That  will  be  all,  Mr.  Sprague. 

(Witness  excused.) 
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Mr.  Bantz :     Mr.  Bolter. 

A.  M.  BOLTER 

jailed  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please  ? 

A.    A.  M.  Bolter. 

Q.    And,  Mr.  Bolter,  where  do  you  reside? 

A.    At  Bingen,  Washington. 

Q.     And  what  business  are  you  engaged  in? 

A.     In  the  lumber  business. 

Q.     Lumber  business?  A.     Yes,  milling. 

Q.     In  the  mill  business?  A.    Yes. 

Q.     Now,  are  you  familiar  with  a  man  who  just 
passed  away  by  the  name  of  Landgraf  ? 

A.     Yes,  he  was  my  partner  in  the  business.  [177] 

Q.     And  when  did  Mr.  Landgraf  pass  away? 

A.    A  week  ago  last  Friday,  the  12th. 

Q.     Of  your  own  knowledge  do  you  know  whether 
[  had  asked  him  to  come  to  this  trial  ? 

A.    Yes,  I  do.  Yes,  I  do. 
r  Q.    And  are  you  familiar  with  the  records  and 
books  concerning  the  operation  between  you  and  Mr. 
Landgraf?  A.    Yes,  sir. 

Q.     Did  you  office  together  or  near  each  other? 
„  A.     Oh,  yes,  we  officed  together. 

Q.     In  what  city  ?  A.     In  Bingen. 

Q.     And  now,  did  you  receive  a  subpoena  in  whieli 
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you  were  to  bring  certain  papers  and  records  with 

you?  A.    Yes,  sir. 

Q.    And  did  you  bring  them  with  you? 

A.     Yes,  sir. 

Q.  And  may  I  have  them,  please.  Would  you  tell 
me,  do  those  two  articles  go  together? 

A.    Yes,  sir. 

Q.     And  do  these  two  checks  go  with  this  paper? 

A.    Yes. 

Q.     Is  that  a  separate  item  now?  A.     Yes. 

Q.     That  is  a  separate  item?  [178] 

A.    Yes,  it  is. 

Mr.  Bantz :  Would  you  separate,  please,  the  yel- 
low sheet  from  the  other  two  and  make  each  one  an 
exhibit? 

The  Clerk:     Plaintiff's  52,  Plaintiff's  53  and  54. 

Q.  Mr.  Bolter,  handing  you  Plaintiff's  52,  53, 
and  54,  would  you  examine  those,  please? 

A.    Yes. 

Q.    Have  you  seen  those  before?  A.     Yes. 

Q.     And  what  is  the  Plaintiff's  52? 

A.     It  is  for  1952. 

Q.    Yes? 

A.  A  check  for  Mr.  Joe  Palermo  for  "cat'* 
rental. 

Q.     Will  you  speak  up  ? 

A.    A  check  for  "cat"  rental  for  1952. 

Q.  I  notice  this  signature  on  here  is  not  youu 
signature  ? 

A.  Well,  this  first  check  is  made  by  Ray  Land- 
graf.  He  had  rented  the  **cat"  along  and  then  after 
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this  check  he  and  I  as  a  partnership  took  over  the 

'cat"  and  rented  it,  and  here  is  the  other  check. 

Q.     Do  you  recognize  the  signature  of  Mr.  Land- 
?raf?  A.     Yes,  sir. 

Q.     Did  you  discuss  this  matter  with  him  person- 
iUy  before  that  took  place? 

A.     Yes.  Yes,  because  he  took  care  of  it  in  the 
Da^TTient  of  [179]  the  co-partnership. 

Q.    Now,  this  is  dated  May  22,  1952? 

A.     Yes,  sir. 

Q.     Now,  handing  you  Plaintiff's  53,  this  is  part 
)f  the  records  that  you  brought  with  you? 

A.     Yes,  sir. 

Q.     What  is  that  exhibit  ? 

A.     That  is  for  the  ' '  cat ' '  rental  for  the  year  1952. 

Q.     And  there  are  two  cancelled  checks? 

A.     Yes,  sir. 

Q.     And  some  supporting  documents  ? 

A.    Yes, 

Q.     And  these  are  not  signed  by  you  again,  is  that 
ight? 

A.     No,  he  kept  the  books  and  signed  all  checks.  I 
Jould  co-sign  checks. 

Q.     You  recognize  the  signature  on  both  checks? 

A.     Yes.  Oh,  yes. 

Q.     And  you  know  personally  what  they  are  for? 

A.    Yes. 

Q.     Will  you  please  examine  Plaintiff's  54? 

A.     Yes. 

Q.     What  is  that? 
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A.  Well,  that  is  our  notation  of  the  amount  of 
rent  that  was  due  on  the  ''cat.'' 

Q.    And  that  is  for [180]  A.     For  rent. 

Q.     For  renf?  A.    Yes,  for  rent. 

Q.  And  do  you  know  whether  Plaintiff's  54  is 
part  of  one  of  the  other  exhibits'? 

A.    Well,  I  wouldn't  be  too  sure  about  that. 

Q.     But  it  is  part  of  your  records'? 

A.    Yes,  absolutely. 

Q.  And  all  of  these  checks  are  made  payable 
to  who*?  A.     Palermo. 

Q.    And  do  you  know  Mr.  Palermo? 

A.     Oh,  yes. 

Q.    And  is  he  here  in  the  courtroom? 

A.    Yes,  sir. 

Mr.  Bantz :  Your  Honor,  may  I  withdraw  Plain- 
tiff's  54  and  attach  the  same  to  Plaintiff's — what  is 
the  one  I  have  ? 

Mr.  Moore:     53. 

Mr.  Bantz:  May  I  attach  it  to  Plaintiff's  53  as 
the  testimony  shows  that  they  should  be  together. 

The  Court :     All  right. 

Mr.  Bantz:  I  will  offer  Plaintiff's  Exhibits  5^ 
and  53  into  evidence,  your  Honor. 

Mr.  Velikanje:  Are  you  going  to  have  a  new 
No.  54"? 

The  Court:  I  think  that  the  record  will  show 
that  54  [181]  has  been  withdrawn  and  attached  to 
53,  and  so  No.  54  will  be  open  for  the  next  exhibit 
that  comes  along. 

Mr.  Velikanje :     Yes. 
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Mr.  Moore:     May  I  inquire? 

The  Court:     Yes. 

Q.  (By  Mr.  Moore):  On  this  Exhibit  53  for 
[dentification,  the  yellow  slip  in  the  back  dated 
August  16,  1952,  there  is  ''Joe  Palermo,  White  Sal- 
non,  66  hrs."  Is  that  a  statement  you  had  received 
Tom  Mr.  Palermo? 

A.  No,  this  is  Mr.  Landgraf's  handwriting.  It 
s  Mr.  Landgraf's  handwriting. 

Q.     Mr.  Landgraf  made  that  statement  out? 

A.    Yes,  that  was  for  ''cat"  rental. 

Q.  In  other  words,  Mr.  Landgraf  for  you  and 
^T.  Landgraf  kept  a  record  of  what  was  owing  to 
he  company? 

A.  Yes,  for  the  Bolter  &  Landgraf  Lumber 
Company. 

Q.  Was  there  any  other  dealings  between  you 
md  Mr.  Palermo  other  than  the  "cat"  rental? 

A.     Not  that  year,  not  in   '52. 

Mr.  Bantz.     Any  objection? 

Mr.  Moore:     No  objection. 

The  Court:     They  will  be  admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  52  and 
53.)  [182] 

Mr.  Bantz:  You  may  examine. 

The  Clerk:  Marking  Defendant's  Exhibit  54. 

Mr.  Bantz:  That  is  Defendant's  Exhibit  54,  Mr. 
Daylor? 
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The  Clerk:    Yes. 
The  Court:     All  right. 

Cross-Examination 
By  Mr.  Moore : 

Q.  Handing  you  Defendant's  54,  would  you  state 
what  that  is  ? 

A.     Well,  it  is  the  number  of  hours. 

Mr.  Bantz:     I  can't  hear  you,  Mr.  Bolter. 

The  Court :    You  will  have  to  speak  up. 

A.     It  is  the  number  of  hours. 

The  Court :     Oh,  yes.  What  niunber  of  hours  ■? 

A.     For  rental  on  this  '^eat." 

Q.  (By  Mr.  Moore) :  I  think  you  better  read 
it  again,  I  am  not  trying  to  trap  you.  I  don't  mider- 
stand  here. 

A.  Well,  it  was  rental  on  caterpillar  tractor, 
tractor  rent. 

Q.  Well,  that  is  a  statement  from  Mr.  Landgrai 
dated  May  22nd,  1952,  is  it  not? 

A.     $221.27  to  Joe  Palermo. 

Q.    To  Joe  Palermo? 

A.    Yes,  to  Joe  Palermo. 

Q.  It  is  31,609  feet  at  $10.00.  Were  you  paying 
$10.00  per  thousand?  [183] 

A.  No,  that  would  apply  to  stumpage  that  w( 
paid  for  the  lumber  cut  and  he  happened  to  mak( 
notation  for  that  on  one  slip.  That  '*cat"  renta! 
was  in  here. 

Q.     Well,    I    am    referring    to    that    check    foi 
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221.27,  which  is  the  same  amount  which  is  set  forth 

n  there?  A.     Yes. 

Q.  Now,  were  you  paying  $10.00  a  thousand  for 
he  use  of  the  ''cat"?  A.     No,  $3.50  an  hour. 

Q.     $3.50?  A.     Yes. 

Q.  But  this  does  recite  lumber  cut  and  delivered, 
0  many  thousands  at  $10.00? 

A.     Yes,  that  would  apply  to  the  stumpage. 

Q.     Do  you  mean  that  could  be  a  statement? 

A.  That  $10.00  would  apply  to  stumpage  that 
^as  paid. 

Q.    Well,  this  check  for  $221.27,  what  is  that? 

A.  Well,  that  was  this  deal  alone.  That  was  Mr. 
iandgraf 's  individual  check,  and  then  in  this  period 
le  company  took  over  the  rental  of  the  caterpillar 
Iso  and  the  other  checks  were  written  by  Bolter 
nd  Landgraf,  and  this  one  was  an  individual  deal 
ith  Mr.  Palermo. 

Q.  And  so  it  would  be  stimipage  as  well  as  cater- 
illar  rental? 

A.     That  is  correct.  That  is  correct. 

Mr.  Moore :     I  see.  That  is  all.  [184] 

The  Court :     Any  other  questions  ? 

Redirect  Examination 
►y  Mr.  Bantz: 

Q.  The  money,  Mr.  Bolter,  shown  on  the  checks, 
laintiff's  52  and  53  and  Defendant's  54  for  Iden- 
fication  that  you  just  looked  at,  the  $221.27,  was 
aid  to  Mr.  Palermo? 

A.     Yes,  this  amount  $221.27. 
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Q.  Plus  the  other  monies  as  shown  on  the 
checks  ? 

A.  No.  This  money  here  wouldn't  have  been  paid 
to  Mr.  Palermo. 

Q.     Who  would  that  have  been  paid  to? 

A.    William  Jacobson. 

Q.  In  other  words,  the  Defendant's  54  wasn't 
payable  to  Mr.  Palermo? 

A.     No,  that  wasn't  paid  to  Mr.  Palermo. 

Q.  Was  the  money  paid  to  Mr.  Palermo  con- 
cerning Plaintiff's  Exhibits  52  and  53  that  you  just 
looked  at?  What  is  your  answer,  yes  or  no? 

A.    Well,  I  am  still  confused. 

Q.  This  money  shown  on  here.  Plaintiff's  52  and 
53,  was  paid  to  Mr.  Palermo  ?  A.     Yes,  it  was. 

Mr.  Bantz:     That  is  all. 

Mr.  Moore:    Just  a  minute. 

The  Court:  Just  a  moment,  any  other  ques- 
tions? [185] 

Mr.  Moore:     Yes. 

Recross-Examination 
By  Mr.  Moore: 

Q.  I  don't  doubt  that  this  money  was  paid  to 
Mr.  Palermo,  Mr.  Bolter,  but  Exhibit  52,  which  you 
said  is  for  "cat"  rental,  recites  on  it,  and  it  is  only] 
apparently  to  Mr.  Landgraf,  recites,  ''May  22, 
31,609  feet"  and  then  it  credits  $316.09,  and  then 
there  is  a  deduction  for  labor  to  Jacobson  for  $94.82, 
and  then  there  is  a  check  for  $221.27  on  May  22, 
1952.  Now,  that  ties  in  completely  with  Exhibit  54? 
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A.    Yes. 

Q.  And  so  it  couldn't  have  been  "cat"  rental, 
hat  is  what  I  want  to  get  straight,  it  isn't  "cat" 
ental,  it  is  stumpage,  31,609? 

A.  No,  $221.27  was  "cat"  rental.  I  remember 
hat  myself,  and  the  other  money  was  paid  to  the 
perator  of  the  "cat."  I  wasn't  the  partner  in  the 
Leal  when  it  happened,  and  it  happened  indi- 
idually,  and  thereafter  we  took  this  over  in  the 
o-partnership. 

Q.     This  is  the  co-partnership  in  Exhibit  53  ? 

A.    Yes,  Bolter  and  Landgraf  Lumber  Company. 

Q.  And  June  30th  says,  in  Plaintiff's  Exhibit  52, 
'15,595  feet  of  logs  at  $10.00."  Now,  is  that  stump- 
ige? 

A.  Well,  that  could  have  been  the  scale  of  what 
le  did  with  [186]  the  "cat"  or  it  could  have  been 
;he  stumpage  or  it  could  have  been  lumber,  and  it 
loesn't  say  there. 

Q.  It  just  says  so  many  thousand  feet  on  the 
ogs*? 

A.  Scale  on  the  logs.  He  evidently  was  paying 
:he  man  by  the  thousand  to  drive  the  "cat,"  that 
s  what  it  amounted  to. 

Mr.  Moore:     That  is  all. 

The  Court :     Any  other  questions  of  this  witness  ? 

Mr.  Bantz:     No,  thank  you,  your  Honor. 

(Witness  excused.) 

The  Court:  The  court  will  recess  until  one- 
thirty. 
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The  Court:     You  may  proceed. 

Mr.  Bantz:     Please  mark  this  for  identification. 

The  Clerk:     Plaintiff's  55,  your  Honor. 

Mr.  Bantz :    Would  you  please  mark  these  checks  ? 

The  Clerk:    And  56. 

The  Court:     Plaintiff's  55  and 

The  Clerk:     55  and  56. 

The  Court:     All  right. 

Mr.  Bantz:  Your  Honor,  on  Plaintiff's  No.  55 
for  Identification,  there  are  two  checks,  one  dated 
November  21,  1952,  in  the  amount  of  $315.36,  and 
one  dated  December  22,  1952,  [187]  in  the  amount 
of  $1,857.60,  both  made  payable  to  Joe  Palermo, 
and  are  issued  by  Highland  Lumber  Company  at 
White — or  at  Bingen,  Washington.  Counsel  and  I 
have  stipulated  that  they  were  in  payment  of  logs 
from  Highland  Lumber  Company  for  payment  to 
Joe  Palermo.  Highland  Lumber  Company  is  not 
available  now,  and  these  are  duplicate  copies  of 
original  checks. 

Mr.  Moore :    It  is  so  stipulated. 

The  Court:    All  right,  it  will  be  admitted. 

The  Clerk:    That  is  55. 

(Whereupon,  said  checks  (2)  were  admitted 
in  evidence  as  Plaintiff's  Exhibit  No.  55.) 

Mr.  Bantz:  Your  Honor,  in  Plaintiff's  Exhibit 
56  for  Identification  is  a  check  in  the  amoimt  of 
$100.00  from  J.  Hofert  Company,  at  Seattle,  Wash- 
ington,   and   made    payable    to    Joe    Palermo    .*iik1 
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drawn  on  the  Seattle-First  National  Bank,  and  it  is 
stipulated  between  counsel  that  we  can  produce  the 
original,  although  we  could  get  testimony  as  to  this 
particular  check.  It  is  in  the  correspondence  that 
J.  Hofert  Company  paid  to  Joe  Palermo  in  the  sum 
of  $100.00,  and  I  move  for  admittance  on  that  basis. 

Mr.  Moore:     No  objection. 

The  Court:     It  will  be  admitted.  [188] 

Mr.  Velikanje:     What  is  the  date  of  the  check? 

Mr.  Bantz:  August  1,  1952,  is  the  date  of  the 
check. 

The  Clerk:     56. 

(Whereupon,  said  check  was  admitted  in  evi- 
dence as  Plaintiff's  Exhibit  No.  56.) 

Mr.  Bantz:     Mr.  Courtney,  please. 

JOSEPH  COURTNEY,  JR. 

called  and  sworn  as  a  witness  on  behalf  of  the  Grov- 
ernment,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please  ? 
A.     Joseph  Courtney,  Jr. 
Q.     Can  you  hear  me  all  right,  Mr.  Courtney? 
A.    Yes. 

Mr.  Bantz:    If  you  can't  hear  now  you  just  speak 
up  because  I  want  you  to  hear  each  question. 
Q.    Where  do  you  reside,  Mr.  Courtney? 
A.     Bingen,  Washington. 
Q.     Where?  A.     Bingen,  Washington. 
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Q.    And  how  long  have  you  lived  there?  [189] 

A.  Oh,  I  have  lived  in  that  vicinity  for  forty-two 
years. 

Q.     All  right.  And  what  business  are  you  in  now? 

A.     I  am  employed  by  S.D.S.  Lumber  Company. 

Mr.  Moore:     S.  D.  S.  Lumber  Company? 

A.     Yes,  that's  right. 

Q.  (By  Mr.  Bantz) :  What  business  were  you 
engaged  in  in  1949  and  1950? 

A.     I  ran  the  sawmill. 

Q.    And  where  was  the  sawmill  located? 

A.     On  the  Snowden  Road,  Klickitat  County. 

Q.     That  is  down  by  Bingen  somewhere? 

A.    Yes. 

Q.  Do  you  know  a  man  by  the  name  of  Joe 
Palermo  ?  A.     Yes. 

Q.     Is  he  in  the  courtroom  ?  A.     Yes,  sir. 

Q.     Have  you  had  business  with  Mr.  Palermo? 

A.    Yes. 

Q.  Did  you  get  a  subpoena  to  produce  some  rec- 
ords in  court  today  ?  A.     Yes ;  I  did. 

Q.     And  did  you  bring  the  records  with  you  ? 

A.     Yes;  I  did. 

Q.  Have  you  marked  it  in  here,  in  this  book,  the 
pages  that  I — concerning  the  subpoena  that  I  asked 
you  to  produce  [190]  the  records? 

A.    Yes.  That  is  1949. 

Mr.  Bantz:  All  right.  Your  Honor,  I  am  going 
to  have  this  marked,  the  whole  book,  and  will  offer 
the  book  with  the  understanding  that  it  will  be — • 
there  are  just  certain  pages  pertaining  to  the  de- 
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fendant  in  there  and  I  have  photostatic  copies  and 
after  the  defense  counsel  has  examined  it,  if  he 
wishes,  just  for  the  purpose  of  saving  bulk  in  there, 
I  would  like  to  be  able  to  substitute  the  photostats 
after  they  have  compared  them. 

The  Court:     If  there  is  no  objection. 

Mr.  Moore:     No  objection. 

The  Clerk:  I  will  mark  the  book  and  mark  the 
photostatic  copies  and  as  soon  as  I  can  give  those 
sub-numbers,  it  will  be  Plaintiff's  57  for  Identifi- 
cation, 

Q.  Mr.  Courtney,  handing  you  Plaintiff's  57  for 
Identification,  I  take  it  this  is  a  book  that  you 
brought  with  you?  A.     That's  right. 

Q.  Now,  what  do  you  have  in  this  book;  what 
LS  it? 

A.     I  have  the  records  of  logs  that  I  purchased. 

Q.     While  you  were  in  the  logging  business? 

A.     Yes. 

Q.  All  right ;  in  here  are  there  some  records  con- 
3erning  Joe  Palermo  ? 

A.     Yes;  there  are.  [191] 

Q.  Will  you  just  show  me  where  they  are  in  this 
t)ook?  A.     They  are  here. 

Q.  Now,  you  are  pointing  to  Page  60  in  the  book, 
LS  that  correct?  A.    Yes. 

'   Q.     All  right.  Now,  I  notice  that  you  have  got 
some  clips  ? 

A.  That  is  the  total  amount  of  logs  that  I  pur- 
3hased  from  him. 

Q.     Speak  up. 
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A.  That  is  the  total  amount  of  logs  that  I  pur- 
chased from  him  in 

Q.  Will  you  please  speak  up  so  the  jury  can 
hear  you? 

A.  This  is  the  record  of  the  total  amount  of  logs 
that  I  bought  from  Joe  Palermo  in  1949. 

The  Court :     And  what  page  is  that  ? 

Q.     That  is  page  85,  is  that  correct? 

A.     Yes. 

The  Court:    Page  85  is  the  total? 

Q.     For  the  year  1949?  A.    Yes. 

Mr.  Velikanje:    I  thought  you  said  60. 

"The  Court:     That  is  the  first  page. 

Q.  We  started  on  Page  60  but  the  total  is  on 
Page  85,  is  that  correct?  A.     Yes.  [192] 

Q.     Both  for  the  year  1949? 

A.     That's  right. 

Q.  Now,  you  have  one  other  clip  in  here  in  which 
is  Page  95,  is  that  correct? 

A.     That's  right. 

Q.     Now,  Page  95  to  110,  or  just  Page  95? 

A.    Yes. 

Q.     Now,  what  does  that  concern  ? 

A.  That  is  logs  that  I  purchased  from  Joe  Pa- 
lermo in  1950. 

Q.  And  on  Page  95,  to  the  best  of  your  knowl- 
edge, does  it  show  all  of  the  logs  that  you  purchased 
from  Joe  Palermo  in  the  year  1950? 

A.    Yes. 

Q.  Now,  Mr.  Courtney,  to  the  best  of  your  ability 
do  you  know  if  there  are  any  other  purchases  in 
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lere  concerning  Mr.  Palermo?  A.     No. 

Q.     No?  A.     That's  right. 

Mr.  Bantz:  Your  Honor,  if  I  may  just  have  a 
noment  on  comparison  here  (comparing  documents 
mth  Mr.  Moore).  Your  Honor,  on  Page  95  for  the 
^ear  1950  I  am  substituting,  or  giving  a  photostatic 
sopy  to  the  Clerk  and  ask  that  it  be  Plaintiff's  57 
or  whatever  number  he  desires  on  it.  Is  that  [193] 
''A'"? 

The  Clerk:    '*A." 

Mr.  Bantz:  I  am  going  to  move  for  the  admit- 
tance of  57-A  as  it  deals  with  the  year  1950,  your 
Honor. 

The  Court :     All  right. 

Mr.  Bantz :  And  I  might  add  that  there  are  other 
names  in  the  Exhibit  57-A,  other  than  Joe  Palermo 
but  we  are  only  dealing  with  the  name  of  Joe  Pa- 
lermo. 

The  Court:  The  jury  will  consider  only  the  ref- 
erence to  Joe  Palermo  and  not  the  other  individuals 
on  the  exhibit. 

Q.  (By  Mr.  Bantz)  :  Mr.  Courtney,  do  you  have 
any  cancelled  checks  for  these? 

A.     No;  I  have  not. 

Q.  These  are  the  only  records  you  have  concern- 
ing these  ?  A.     Yes ;  that  is  right. 

Mr.  Moore:  Payment  was  made  by  check,  Mr. 
Courtney  ? 

A.     Payments  were  made  by  check. 

Mr.  Moore :     As  reflected  in  here  ? 

A.     Yes;  that's  right. 

Mr.  Moore:     No  objection. 
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The  Court :    It  will  be  admitted.  57-a. 

(Whereupon,  said  photostatic  copy  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No. 

57-A.) 

Q.  (By  Mr.  Bantz)  :  Mr.  Courtney,  referring  to 
Plaintiff's  [194]  Exhibit  57-A — put  your  glasses 
back  on  so  that  you  can  see  here  now — you  will  see 
an  item  dated  January  30 A.     June  30. 

Q.  June  30th.  Oh,  you  see  better  than  I  do.  June 
30th,  Joe  Palermo,  31,100  truck. 

A.     That  was  on  logs 

Q.     Speak  up,  please, 

A.  That  was  some  logs  that  I  purchased  from 
Joe  Palermo,  and  that  $933.00  was  credited  to  him 
on  a  truck  that  he  had  purchased  from  me. 

Q.  In  other  words,  you  gave  him  credit  instead 
of  paying  him  a  check?  A.     That  is  correct. 

Q.  Now,  referring  again,  Mr.  Courtney — I  am 
referring  to  Plaintiff's  Exhibit  No.  57-A — Joe  Pa- 
lermo, $433.62,  that  was  by  check? 

A.     Yes;  that's  right. 

Q.  On  May  8,  Joe  Palermo,  $455.84,  that  was  by 
check  ?  A.    Yes. 

Q.  And  Joe  Palermo,  June  20th,  $172.50,  by] 
check  ? 

A.     By  check. 

Q.  And  June  30th,  that  is  the  item  I  went  over 
concerning  the  truck  ?  A.     Yes. 

Q.     And  July  21st?  [195]  A.     $437.10. 

Q.     $437.10?  A.     That's  right. 
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Q.    And  that  was  by  check? 

A.     Yes;  by  check. 

Q.     And  what  were  those  checks  for? 

A.     For  logs  purchased. 

Q.     And  also  $933.00,  what  was  that  for? 

A.     For  logs  purchased. 

Q.    And  also  you  did  it  on  a  credit  basis  ? 

A.     That's  right. 

Q.  Do  you  know  if  you  have  ever  done  any  other 
business  with  Mr.  Palermo  as  to  logs  other  than 
what  is  listed  in  your  books,  Mr.  Courtney? 

A.     No. 

Q.  In  other  words,  everything  you  can  recall  is 
on  your  books  there?  A.     That's  right. 

Mr.  Bantz:     You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  When  did  you  sell  the  truck  to  Mr.  Palermo? 

A.  I  sold  the  truck  to — I  can't  remember  the 

exact  date  but  it  was  some  time  in  1950.  In  the 
Spring  of  1950. 

Q.  Some  time  in  1950?  [196] 

A.  Yes;  that's  right. 

Q.  What  kind  of  truck  was  it? 

A.  It  was  a  Ford  logging  truck. 

Q.  With  a  trailer  or  without  a  trailer? 

A.  No;  it  was  a  solo  rig. 

Q.  Was  that  price  $933.00? 

A.  No;  it  wasn't. 

Q.  How  much  was  the  truck?  A.     $1,600.00. 


172  Joe  Palemno  vs. 

(Testimony  of  Joseph  Courtney,  Jr.) 

Q.  Did  he  pay  you  the  difference  between  the 
$933.00  and  $1,600.00  when  he  got  the  truck? 

A.  No;  not  when  he  got  the  truck  but  when  we 
settled  up  in  the  fall  Joe  paid  me  in  full. 

Q.     Do  you  have  a  written  contract  with  you? 

A.     No;  I  don't  have  a  written  contract  with  me. 

Q.  You  just  gave  him  the  truck  and  told  him 
how  much  it  was  going  to  be  and  he  paid  you  even- 
tuaUy? 

A.     That  is  right.  He  was  delivering  logs. 

Mr.  Moore:     That  is  all. 

Redirect  Examination 
By  Mr.  Bantz: 

Q.    Mr.  Courtney,  was  Mr.  Palermo  delivering 
logs  to  your  sawmill  with  the  truck? 
A.    Yes;  he  did. 

Mr.  Bantz:     Nothing  further.  [197] 
Mr.  Moore :     No  further  questions. 
The  Court:     That  is  all,  Mr.  Courtney. 

(Witness  excused.) 

EDWARD  LAWSON 
called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Bantz : 

Q.     Would  you  state  your  name,  please  ? 
A.     Edward  Lawson. 
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Q.     And  where  do  you  reside,  Mr.  Lawson  ? 

A.     Portland,  Oregon. 

Q.     And  what  is  your  occupation? 

A.     I  am  office  manager  for  Cohimbia-Hudson 
!jumber  Company. 

Q.     Where   is   Cokimbia-Hudson   Lumber   Com- 
)any  located?  A.     Bradwood,  Oregon. 

Q.     And  where  is  Bradwood,  Oregon? 

A.     It  is  twenty  miles  east  of  Astoria. 

Q.     Twenty  miles   east  of  Astoria? 

A.    Yes. 

Q.  And  how  long  have  you  been  with  the  Colum- 
3ia-Hudson  Lumber  Company? 

A.     Since  March,  1954. 

Q.  Did  you  say  since  1954  you  have  been  with 
:hem?  [198]  A.    Yes. 

Q.  And  did  you  have  a  subpoena  issued  you  to 
^ring  some  records  here  to  the  trial  today? 

A.     Yes;  I  did. 

Q.     And  you  brought  them,  didn't  you? 

A.    Yes. 

Mr.  Bantz:  I  think  those  are  Plaintiff's  33  and 
34,  Mr.  Taylor,  identifications. 

Q.  Mr.  Lawson,  where  all  does  Columbia-Hudson 
Lumber  Company  deal  in  logs  or  in  lumber? 

A.  Well,  they  obtain  logs  from  the — in  the  pass 
up  in  Washington,  I  suppose  up  in  Lyle  and  some 
spots  down  the  river  and  they  were  towed  down  the 
river  to  the  mill. 

Q.  And  after  they  were  towed  down,  where  were 
the  checks  issued  in  payment  for  those  logs? 
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A.     Our  office  in  Portland  issues  those  checks. 

Q.  And  that  is  the  type  of  business  you  have 
been  doing  with  them  since  1954?  A.    Yes. 

Q.  Now,  I  believe  you  had  a  subpoena  to  bring 
records  for  the  years  of  1947  and  1948,  is  that  cor- 
rect? A.     No;  I  think  it  is  1948  and  1949. 

Q.     Pardon  me,  1948  and  1949? 

A.    Yes,  sir. 

Q.  And  where  did  you  get  the  records  that  you 
brought?  [199] 

A.  Well,  the  records  were  at  our  mill  at  Brad- 
wood  in  storage. 

Q.     Did  you  have  them  sent  down  to  you?     , 

A.     They  were  sent  up  to  Portland,  Oregon. 

Q.     Into  Portland,  Oregon?  A.     Yes. 

Q.  Now,  handing  you  Plaintiff's  33,  will  you  ex- 
amine that?  Is  that  the  group  of  records  that  you 
brought  concerning  the  year  1948  ? 

A.     Yes ;  it  is. 

Q.  And  were  they  from  your  files  up  at  Brad- 
ford, Oregon?  A.     No;  Bradwood. 

Q.     Bradwood,  Oregon? 

A.     Yes;  Bradwood. 

Q.     How  would  you  classify  these? 

A.  Well,  these  are  checks  issued  in  payment  of 
logs  with  the  supporting  invoices. 

Q.  The  invoices  cover  the  breakdown  as  to  what 
the  total  amount  for  certain  checks? 

A.    Yes;  that's  right. 

Q.  And  they  are  for  your  company  that  you  are 
bookkeeper  for?  A.     Yes;  that's  right. 
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Q.    And  who  were  they  made  payable  to'? 

A.     To  Joe  Palermo. 

Q,  Do  you  recognize  the  signatures  on  the  checks 
lere?  [200]  A.     Yes;  I  do. 

Q.  And  did  you  look  through  these  checks  be- 
fore you  came  here  to  be  sure  that  they  were  all 
Torn  your  company?  A.     Yes;  I  have. 

Q.  Now,  looking  at  Plaintiff's  Exhibit  34  for 
identification,  are  they  part  of  the  records  that  you 
)rought  with  you  today?  A.     Yes;  they  are. 

Q.  And  are  they  some  of  the  ones  that  you  re- 
:eived  from  Bradwood,  Oregon? 

A.     Yes;  they  are. 

Q.     And  do  you  recognize  the  signatures? 

A.     Yes;  I  do. 

Q.     And  who  are  they  payable  to? 

A.     To  Joe  Palermo. 

Q.     And  for  what  year? 

A.     For  the  year  1949. 

Q.     All  of  them  are  for  the  year  1949? 

A.    Yes. 

Q.  All  right.  What  would  the  checks  in  Plain- 
iff's  33  and  34  be  issued  for?  A.     For  logs. 

Q.  Mr.  Lawson,  did  you  bring  any  other  papers 
in  docxmients  with  you? 

A.     No;  I  did  not.  [201] 

Mr.  Bantz :     You  may  examine. 

Mr.   Moore:     No  questions. 

The  Court:     That  is  all,  then. 

(Witness  excused.) 
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Mr.  Bantz:  Mr.  Anderson,  please.  Just  step 
right  up. 

R.  T.  ANDERSON 
called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please? 

A.     R.  T.  Anderson. 

Q.     And,  Mr.  Anderson,  where  do  you  reside? 

A.     White  Salmon,  Washington. 

Q.    And  in  what  occupation  are  you  engaged? 

A.     In  accounting. 

Q.  And  how  long  have  you  been  in  the  account- 
ing business?  A.     Eleven  years. 

Q.  And  have  you  been  eleven  years  at  White 
Salmon?  A.     Well,  my  office  is  in  Bingen. 

Q.  Well,  in  that  locality  you  have  been  there 
eleven  years  ?  A.    Yes. 

Q.  Now,  are  you  familiar  with  a  man  by  name 
of  L.  C.  Coleman?  [202]  A.    Yes;  I  am. 

Q.  And  what  was  your  relationship  mth  Mr. 
Coleman  ?  A.     Bookkeeper. 

Q.  You  did  accounting  or  bookkeeping  work  for 
him?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  name  ''Jackknife 
Mill"?  A.    Yes. 

Q.  And  what  is  your  relationship  as  to  the  Jack- 
knife  Mill?  A.     Bookkeeping. 

Q.     Bookkeeping?  A.     Yes. 
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Q.  Were  you  issued  a  subpoena  to  bring  some 
*ecords  here  with  you?  To  bring  them  into  court 
vere  you  issued  a  subpoena?  A.     Yes. 

Q.    And  you  brought  them  with  you? 

A.     Yes. 

Mr.  Bantz :     May  I  have  them  ? 

The  Clerk :    Plaintiff's  58  and  59  and  60. 

Q.  Mr.  Anderson,  handing  you  Plaintiff's  Ex- 
libit  58  for  Identification,  will  you  state  what  that 
s,  please? 

A.     It  is  a  check  payable  to  Joe  Palermo  for 

Q.  Speak  up  now  because  these  people  have  to 
lear  you,  Mr.  Anderson. 

A.  A  check  made  payable  to  Joe  Palermo  for 
51,368.00  signed  [203]  by  L.  C.  Coleman  on  the  Jack- 
mife  Mill. 

Q.     What  is  the  date  of  that  check? 

A.    October  31,  1952. 

Q.  And  handing  you  Identification  60,  will  you 
examine  that,  please?  Do  you  recognize  the  Plain- 
iff's  Exhibit  60  for  Identification?  A.    Yes. 

Q.     What  is  that? 

A.     Part  of  the  journal  sheet. 

Q.     What  company  is  it  from? 

A.     From  the  Jackknife  Mill. 

Q.     Were  you  the  accountant  for  Jackknife  Mill  ? 

A.    Yes. 

Q.  And  was  that  Exhibit  60  prepared  either  by 
TOW  or  in  your  office? 

A.     Prepared  in  my  office. 

Q.     In  your  office?  A.     Yes. 


178  Joe  Palermo  vs. 

(Testimony  of  R.  T.  Anderson.) 

Q.  Now,  referring  down  to  Line  27  on  the  face 
of  Plaintiff's  60,  there  is  the  name  of  Joe  Palermo. 
Do  you  see  that?  A.    Yes,  sir. 

Q.  And  also  then  what  is  the  figure  on  the  right- 
hand  side  as  to  the  amount  of  the  check  ? 

A.     $1,368.00. 

Q.  By  comparison  does  that  appear  to  be  the 
same — or  for  the  [204]  check  on  Plaintiff's  Exhibit 
58,  does  that  appear  to  be  the  same  as  on  Plain- 
tiff's 60  for  Identification?  A.     Yes;  it  does. 

Q.    And  do  you  know  what  this  check  was  for? 

A.  Well,  it  indicates  here  that  it  was  for  log 
purchases. 

Q.  All  right;  that  is  on  the  right-hand  side  of 
Plaintiff's  Exhibit  60  for  Identification? 

A.    Yes. 

Mr.  Bantz :  I  will  offer  Plaintiff's  58  and  60,  and, 
I  might  state,  your  Honor,  as  to  Plaintiff's  60  for 
Identification  I  am  only  concerned  with  Line  27, 
which  states  the  name  of  Joe  Palermo  in  the  sum 
of  $1,368.00,  and  the  words  ''Log  Purchases." 
Otherwise,  I  believe  it  is  immaterial  to  this  case. 

Mr.  Moore:    No  objection. 

The  Court:     It  will  be  admitted.  58  and  60. 

(Whereupon,  said  docmnents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  58 
and  60.) 

Q.  Mr.  Anderson,  handing  you  Plaintiff's  Ex- 
hibit 59  for  Identification,  state  what  those  are,  will 
you,  please? 
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A.     They  are  also  cancelled  checks. 

Q.     And  who  are  they  made  payable  to? 

A.  They  are  all  made  payable  to  Joe  [205]  Pa- 
ermo. 

Q.     Now,  is  your  signature  on  those  checks'? 

A.     Yes;  it  is. 

Q.  And  will  you  just  tell  me  why  is  your  signa- 
ure  on  there? 

A.     Well,  it  was  requested  b}^ 

Q.  I  mean  you  are  a  co-signer  on  those  checks,  is 
hat  it?  A.    Yes. 

Q.  And  you  can  identify  them  from  your  own 
lignature,  can  you  ?  A.    Yes ;  I  can. 

Q.     And  what  account  are  these  checks  drawn  on  ? 

A.     Jackknife  Mill. 

Q.     And  for  what  year  are  these  concerned? 

A.     In  1953. 

Q.  Mr.  Anderson,  what  were  these  checks  issued 
-or?  A.     For  logs — for  log  purchases. 

Q.     For  the  year  1953?  A.     Yes. 

Q.     And  would  that  be  from  Joe  Palermo  ? 

A.     Yes. 

Mr.  Bantz :    I  will  offer  in  evidence  Plaintiff's  59. 

Mr.  Moore :     No  objection. 

The  Court:     It  is  admitted. 

(Whereupon,  said  group  of  checks  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No. 
59.)  [206] 

Mr.  Bantz :    Pardon  me,  T  am  sorry.  If  I  may,  I 
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want   that   a   moment,   your   Honor,   in   order   to 

read  it. 

The  Court:     All  right. 

Mr.  Bantz:  Plaintiff's  Exhibit  58  is  a  cheek  in 
the  amount  of  $1,368.00  drawn  to  Joe  Palermo  by 
-Jackknife  Mill.  Plaintiff's  Exhibit  59  are  checks 
drawn  by  Jackknife  Mill  to  Joe  Palermo  starting 
with  February  16,  1953,  and  ending  with  May  19, 
1953,  in  the  amounts  of  $78.12,  $111.24,  $2,271.68, 
$3,615.35,  $2,388.68,  $3,747.57,  $3,870.10,  $5,046.28. 

You  may  examine,  Mr.  Moore. 

Cross-Examination 
By  Mr.  Moore: 

Q.  Mr.  Anderson,  did  you  get  these  checks  and 
that  ledger  sheet  from  Mr.  Coleman? 

A.     Yes,  sir. 

Q.     The  ones  that  you  brought  up  here  ? 

A.    Yes,  sir. 

Q.  Are  those  the  only  records  Mr.  Coleman  had 
with  reference  to  Joe  Palermo  selling  logs  in  1952 
and  1953?  A.     That  is  all  that  he  gave  me. 

Q.     That  is  all  that  he  gave  you?  A.     Yes. 

Q.  Was  he  the  sole  owner,  Mr.  Coleman,  of  the 
Jackknife  Mill,  as  far  as  you  know? 

A.     I  think  he  was  at  that  time.  [207] 

Q,  And  is  that  mill  no  longer  in  existence,  I 
mean,  as  the  Jackknife  Mill  owned  by 

A.     Not  as  the  Jackknife  Mill,  no. 

Q.     What  happened  to  the  Jackknife  Mill,  did 
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it  go  broke?  A.     Yes;  it  did. 

Q.  And  do  you  know  whether  or  not  Mr.  Palermo 
received  all  the  money  from  the  Jackknife  Mill  that 
he  had  coming  for  logs  sold  ? 

A.     I  am  not  certain  that  he  did. 

Mr.  Moore:     I  think  that  is  all. 

Mr.  Bantz:     That  is  all,  Mr.  Anderson. 

(Witness  excused.) 
Mr.  Bantz:     Mr.  Blankenship,  please. 

DONALD  M.  BLANKENSHIP 
called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please? 

A.     Donald  M.  Blankenship. 

Q.     And  where  do  you  live,  Mr.  Blankenship? 

A.     Presently  residing  at  Seattle,  Washington. 

Q.  And  where  did  you  reside  in  the  years  1953 
bo  1955?  A.     Yakima,  Washington. 

Q.    And  who  is  your  employer  ?  [208] 

A.     District  Director  of  Internal  Revenue. 

Q.     You  work  for  the  Internal  Revenue  Service? 

A.    Yes. 

Q.  And  what  is  your  position  with  the  Internal 
Revenue?  A.     Internal  Revenue  Agent. 

Q.  And  when  did  you  become  an  Internal  Rev- 
enue Agent?  A.     November  13.  1950. 
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Q.    Where  did  you  go  to  college  ? 
A.     University  of  Washington. 
Q.     What  did  you  take? 
A.     Majored  in  Accounting. 
Q.    Are  you  a  licensed  C.P.A.  ? 
A.    Yes,  sir. 

Q.    And  what  does  C.P.A.  mean'? 
A.     Certified  Public  Accountant. 
Q.     Now,  Mr.  Blankenship,  are  you  familiar  with 
the  case  of  the  United  States  vs.  Joe  Palermo? 
A.    Yes,  sir. 

Q.  And  did  you  participate  in  that  case  as  part 
of  your  duties  with  the  Internal  Revenue  Depart- 
ment? A.    Yes,  sir. 

Q.  Now,  I  asked  you  to  bring  certain  records 
with  you  into  court  today.  Did  you  bring  those  with 
you?  A.    Yes,  sir. 

The  Clerk:    Marking  Plaintiff's  61,  62,  63.  [209] 
Q.    Let  me  just  ask  him  a  question :  Was  this  at- 
tached to  one  of  the  other  ones?  A.     Yes,  sir. 
Q.     Which  one,  do  you  know?  A.     No. 
The  Clerk:    Plaintiff's  64  and  65. 
Mr.  Bantz:    Mark  those  separately,  Mr.  Taylor. 
Q.    Are  all  those  separate  sheets  or  together? 
A.     Separate. 
The  Clerk:     66,67,68,69. 

Mr.  Bantz:  Each  one  separately  unless  they  are 
clipped  together. 

The  Clerk :  The  remaining  ones  will  be  70  to  74. 
Q.  Mr.  Blankenship,  do  you  know  Mr.  Palermo  ? 
A.    Yes,  sir. 
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Q.    And  he  is  the  defendant  in  this  case? 

A.    Yes,  sir. 

Q.     The  one  that  we  are  talking  about"? 

A.     Yes. 

Q.  Now,  I  am  handing  you  Plaintiff's  Identifi- 
sation  61 ;  would  you  state  what  that  is  and  if  there 
is  any  date  on  it  ? 

A.  This  is  the  Power  of  Attorney  submitted  to 
me  by  Mr.  Moore,  authorizing  him  to  act  before  the 
Treasury  Department  for  Mr.  Palermo  and  re- 
ceived by  me  on  [210]  December  23,  1954. 

Q.  Handing  you  Plaintiff's  Exhibit  62  for  Iden- 
tification, will  you  state  what  that  is,  please  ? 

A.  This  is  Power  of  Attorney  authorizing  I. 
Allen  Brown,  C.P.A.,  to  act  for  Joe  Palermo.  This 
hasn't  the  date  on  it  but  I  do  recall  it  was  received 
around  October  19,  1954. 

Q.     And  they  are  authorized  to  act  in  what? 

A.  To  represent  the  taxpayer  before  tlie  Troa.s- 
uary  Department. 

Q.  Handing  you  Plaintiff's  Exhibit  63  for  Iden- 
tification, will  you  state  what  that  is  ? 

A.  This  is  another  Power  of  Attorney  authoriz- 
ing I.  Allen  Brown,  C.P.A.,  to  act  before  the  Treas- 
ury Department  to  represent  Bertha  Palermo,  and 
it  would  be  received  around  February — or  Decem- 
ber, 1954. 

Q.  Handing  you  Plaintiff's  Exhibit  64  for  Iden- 
tification, will  you  state  what  that  is  ? 

A.  This  is  Power  of  Attorney  naming  I.  Allen 
Brown  and  John  S.  Moore,  and  E.  F.  Velikanje  to 
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act  for  Joe  Palermo  before  the  Treasury  Depart- 
ment, dated  November  28,  1955. 

Q.  And  handing  you  Plaintiff's  Exhibit  65  for 
Identification,  what  is  that? 

A.  Power  of  Attorney,  naming  John  S.  Moore, 
I.  Allen  Brown  and  E.  F.  Valikanje  to  act  for  Joe 
Palermo — rather  [211]  Bertha  Paleraio  before  the 
Treasury  Department,  received  by  me  on  November 
30,  1955. 

Q.  And  for  what  years  were  these  Powers  of 
Attorney  concerned  with  as  to  their  representation 
with  the  Internal  Revenue  Service?  You  can  check 
on  that. 

A.  The  Power  of  Attorney  received  on  Novem- 
ber 30th,  1955,  covers  the  years  1946  through  1954. 

Q.  Mr.  Blankenship,  are  these  Power  of  Attor- 
neys received  in  connection  with  the  case  at  issue 
here  today?  A.    Yes,  sir. 

Mr.  Bantz:     Do  you  want  to  see  them? 

Mr.  Moore:     Yes. 

Mr.  Bantz:  Any  objection?  I  am  going  to  offer 
them  in  evidence. 

Mr.  Moore:  I  don't  see  the  materiality  of  them, 
your  Honor. 

Mr.  Bantz:  Your  Honor,  I  think  I  have  some 
statements  now  that  I  received  from  counsel  and  he 
couldn't  represent  him  unless  he  had  a  Power  of 
Attorney,  and  I  have  a  net  worth  statement  and 
some  other  financial  statements,  and  the  only  way 
I  feel  that  I  can  put  them  in  is  through  the  power 
of  attorney   saying  that   they  were  authorized   to 
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turn  them  over  to  us,  and  that  they  are  true  and 

correct. 

The  Court:  Well,  for  that  purpose  they  will  be 
admitted.  It  is  the  authority  of  counsel  to  act  for 
the  [212]  defendant,  is  that  correct? 

Mr.  Moore :    Yes. 

The  Court:  For  that  limited  purpose  they  will 
be  admitted. 

(Whereupon,  said  Power  of  Attorneys  were 
admitted  in  evidence  as  Plaintiff's  Exhibits 
Nos.  61,  62,  63,  64,  and  65.) 

Q.  Now,  Mr.  Blankenship,  handing  you  Plain- 
tiff's Exhibit  QQ  for  Identification,  would  you  state 
what  that  is  % 

A.  It  is  a  statement  for  Joe  and  Bertha  Pa- 
lermo called  a  ^'Net  Worth  Trace,"  1949  through 
1953. 

Q.  Where  did  you  receive  that,  and  how  did  you 
receive  if? 

A.     I  received  it  from  Mr.  Moore. 

Q.     Do  you  know  when  you  received  it  ? 

A.     Yes.  My  date — I  dated  it  December  23,  1954. 

Q.  And  does  that  concern  the  net  worth  of  Joe 
Palermo  in  that*?  A.     Yes. 

Q.     And  what  years  does  that  cover? 

A.     It  covers  1949,  1950,  1951,  1952  and  1953. 

Q.  I  will  hand  you  Plaintiff's  Exhibit  67  for 
Identification.  Will  you  examine  that  ?  What  is  that  ? 

A.  It  is  a  statement  for  Joe  and  Bertha  Pa- 
lermo,   White    Salmon,   Washington,    "Differences 
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Between  Reported  Income  and  Indicated  Net  In- 
come, for  the  years  '51,  '52  and  '53.  [213] 

Q.     And  where  did  you  receive  it  from? 

A.     I  received  it  from  Mr.  Moore. 

Q.     When? 

A.     At  the  same  time,  December  23,  1954. 

Q.  And  both  66  and  67  exhibits  were  received  in 
connection  with  the  power  of  attorney  that  we  have 
now  in  evidence?  A.    Yes,  sir. 

Q.  Handing  you  Plaintiff's  Exhibit  68  for  Iden- 
tification, would  you  please  state  what  that  is,  if 
you  know  ? 

A.  This  is  a  ''Statement  of  Profit  and  Loss"  for 
Joe  and  Bertha  Palermo,  White  Salmon,  Washins^- 
ton,  for  the  calendar  years  1951,  1952  and  1953. 

Q.  All  right;  where  did  you  receive  it  and  when 
did  you  receive  it? 

A.  I  received  it  from  Mr.  Moore,  December  17, 
1954. 

Q.     When?  A.     December  17,  1954. 

Q.     And  in  what  city  did  you  receive  it? 

A.     Yakima,  Washington. 

Q.  And  was  that  in  connection  with  the  power 
of  attorney  that  the  Internal  Revenue  Service  had 
received  ? 

A.  At  that  time  it  was — Mr.  Moore's  power  of 
attorney  had  been  received. 

Q.    Who  does  it  state  is  the  paper  that  it  is  on? 

A.  It  is  on  the  stationery  of  Mickelwait  and 
Brown,  [214]  Certified  Public  Accountants. 

Q.    Who  is  Mr.  Brown? 
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A.    The  C.P.A.  in  this  case. 

Q.    And  he  is  the  gentleman  sitting  here? 

A.     Yes ;  sitting  at  the  counsel  table. 

Q.  And  there  was  a  power  of  attorney  for  Mr. 
Brown,  was  there?  A.     Yes. 

Q.  And  handing  you  Plaintiff's  Exhibit  69  for 
Identification,  will  you  examine  that  and  state  what 
it  is,  if  you  know  ? 

A.  This  is  statement  of  deposits  in  the  National 
Bank  of  Commerce,  White  Salmon,  for  Joe  and 
Bertha  Palermo,  1951,  1952  and  1953,  and  showing 
a  comparison  between  the  deposits  per  bank  state- 
ments and  deposits  not  in  book,  and  sales  not  in  the 
bank. 

Q.     When  did  you  receive  this  one? 

A.     I  received  it  on  January  6,  1955. 

Q.  In  connection  with  the  power  of  attorney  that 
is  now  in  evidence  ?  A.    Yes,  sir. 

Q.  Now,  Mr.  Blankenship,  have  66,  67,  68  and 
69  for  Identification,  have  they  been  in  the  custody 
of  either  yourself  or  the  Internal  Revenue  since 
you  received  them?  A.     Yes,  sir. 

Q.  To  your  knowledge,  have  they  been  changed, 
altered,  or  in  any  manner  changed  from  the  time 
you  got  them?  [215]  A.     No,  sir. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  offer 
Plaintiff's  Exhibits  66,  67,  68,  and  69  for  Identifi- 
cation into  evidence. 

Mr.  Moore :    May  I  ask  one  question,  your  Honor  ? 

The  Court:     Yes;  surely. 

Mr.  Moore:     Plaintiff's  Exhibits  for  Identifica- 
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tion  66,  67,  68  and  69,  Mr.  Blankenship,  were  all 
delivered  to  you  by  me  in  connection  with  this  case, 
is  that  correct?  A.     Yes,  sir. 

Mr.  Moore :     No  objection. 

The  Court:     They  will  be  admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  66,  67, 
68  and  69.) 

Q.  Handing  you  Plaintiff's  Exhibits  for  Iden- 
tification 70,  71,  72,  73,  and  74,  will  you  please  ex- 
amine each  one  of  those  and  by  number  state  what 
they  are  and  what  date  they  are  concerned  with? 

A.  Plaintiff's  Exhibit  74 — pardon  me.  Plain- 
tiff's Exhibit  70  is  a  photostatic  copy  of  the  sales 
records  of  Joe  Palermo  for  1949. 

Q.    Where  did  you  get  that  photostat? 

A.     They  were  given  to  me  by  Mr.  Moore.  [216] 

Q.     The  photostats  were?  A.     Yes,  sir. 

Q.  And  was  that  given  to  you  in  connection  with 
the  power  of  attorney  that  is  now  in  evidence? 

A.    Yes,  sir. 

Q.     All  right ;  continue  with  71. 

A.  Exhibit  71  is  a  sales  record — copy  of  sales 
record  for  Joe  Palermo  for  1951  given  to  me  by  Mr- 
Moore. 

Q.    What  year  does  that  cover? 

A.     It  covers  the  year  1950. 

The  Court:     1950? 

A.    71  is  '50. 

The  Court:     Is  70  for  '49? 
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A.     Yes,  sir. 

Q.     Go  ahead  with  72. 

A.  72  is  a  photostatic  copy  of  sales  records  for 
1951  given  to  me  by  Mr.  Moore. 

Q.     Continue. 

A.  Exhibit  73  is  photostatic  copy  of  sales  records 
for  1952  given  to  me  by  Mr.  Moore,  and  72  is  photo- 
static copy  of  sales  record  of  Mr.  Palermo  for  1953 
^iven  to  me  by  Mr.  Moore. 

Q.  Now,  each  of  the  Exhibits  70  through  74,  in- 
clusive, were  given  to  you  in  connection  with  the 
power  of  attorney  that  is  in  evidence  now,  is  that 
correct?  A.     Yes,  sir.  [217] 

Q.  Do  you  know  where  the  originals  are,  Mr. 
Blankenship  ? 

A.     I  believe  they  are  in  the  courtroom. 

Q.     I  mean,  are  they  in  your  possession? 

A.     No,  sir. 

Q.  Are  they  in  possession  of  the  Internal  Rev- 
3nue?  A.    No,  sir. 

Q.  Do  you  have  any  way  with  which  we  can  ob- 
tain the  originals?  A.     No;  not  that  I  know. 

Mr.  Bantz:  I  think  the  Court  will  take  judicial 
mowledge  that  the  originals  are  with  the  defendant. 

The  Court:  Well,  we  will  wait  and  see  if  they 
ivill  object  to  the  offer  when  you  offer  them. 

Mr.  Bantz:  I  am  going  to  offer  71,  72,  73,  and 
74,  and  I  am  not  offering  70  at  this  time. 

Mr.  Moore:     No  objection. 

The  Court :    They  will  be  admitted.  71  through  74  ? 

Mr.  Bantz:     Yes,  your  Honor. 
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(Whereupon,  said  photostats  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  71,  72, 
73,  and  74.) 

Q.  Mr.  Blankenship,  did  you  state  how  long  you 
had  been  with  the  Internal  Revenue  Service  ? 

A.     Yes,  sir.  [218] 

Q.  How  long  was  it;  how  long  have  you  been 
with  the  Internal  Revenue  Service? 

A.  Well,  the  period  is  about  six  and  a  half 
years. 

Q.  Are  you  familiar  with  the  requirements  as 
to  the  filing  of  income  tax  returns  in  the  United 
States'?  A.     Yes,  sir. 

Q.     What  are  the  requirements? 

A.  If  any  individual  has  a  gross  income  of 
$600.00  or  more  he  is  required  to  file  a  return. 

Q.     And  where  does  he  file  the  return? 

A.  He  files  the  return  in  the  district  in  which  he 
resides  or  has  his  principal  place  of  business. 

Q.  Now,  what  district  is  Bingen  and  White 
Salmon,  Washington,  in  ? 

A.     District  of  Washington. 

Q.  Does  the  District  of  Washington  encompass 
the  whole  state?  A.    Yes,  sir. 

Q.  Mr.  Blankenship,  if  an  individual  is  married, 
how  do  they  file  or  how  can  they  file  income  tax  re- 
turns? A.     There  are  two  ways. 

Q.    What  are  the  two  ways?  ' 

A.  In  our  state  here  you  can  either  file  joint  or 
separate  returns. 
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Q.  Well,  when  you  say  joint  returns,  what  do 
^ou  mean  by  that  ? 

A.  Both  names  appear  on  the  return  and  both 
ign.  [219] 

Q.     Man  and  wife  ? 

A.     Yes;  husband  and  wife,  that's  right. 

Q.  Now,  have  you  examined  the  income  tax  re- 
urns  in  this  case  which  are  Plaintiff's  Exhibits  3, 
:,  and  5 A.     Yes,  sir. 

Q.     Or,  3,  4,  5  and  6,  I  guess,  they  are? 

A.    Yes,  sir. 

Q.     Have  you  examined  those? 

A.     Yes,  sir. 

Q.     Are  those  what  you  call  joint  returns? 

A.     Yes,  sir. 

Q.  Now,  what  is  the  terminology,  "Gross  In- 
ome, ' '  what  does  it  mean  ? 

A.  It  generally  means  salary,  wages,  interest, 
ividends,  gross  receipts  from  the  operation  of  the 
business  if  he  is  on  a  cash  basis;  gross  profit  from 
he  operation  of  the  business  if  you  are  on  accrual. 

Q.     Gross  profit  now  is  what ;  state  that  again  ? 

A.     Gross  Income? 

Q.    Yes. 

A.  That  is  it  can  include  gross  receipts  from 
he  business  if  you  are  on  a  cash  basis,  or  the  gross 
►rofit  from  the  operation  of  the  business  if  the  tax- 
>ayer  is  on  the  accrual  basis  of  accounting. 

Q.  Is  it  true  that  gross  profit  is  gross  income 
hen?  [220]  A.     Yes,  sir. 

The  Court:    Are  these  returns  all  on  a  cash  basis? 
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Mr.  Bantz :     Yes. 

The  Court:  If  there  is  no  dispute  about  that,  if 
they  are  all  on  a  cash  basis  I  suggest  you  not  con- 
fuse the  jury  on  that  by  getting  on  the  accrual. 

Mr.  Bantz:  I  was  just  trying  to  straighten  it 
out  for  them. 

Q.  The  returns,  Mr.  Blankenship,  do  you  know 
if  they  are  on  accrual  or  cash  basis'? 

A.     Cash  basis. 

Q.     Explain  what  does  cash  basis  mean? 

A.  Generally  it  means  that  you  will  account  for 
income  when  you  receive  it  in  cash  and  you  claim 
expenses  when  you  pay  for  those. 

Q.  And  by  cash  you  mean  in  any  negotiable 
form  %  A.    Yes. 

Mr.  Bantz:    You  may  examine,  Mr.  Moore. 

Cross-Examination 
By  Mr.  Moore : 

Q.  Are  Exhibits  66  through  69,  71  through  74 
and  Exhibit  for  Identification  70,  all  of  the  infor- 
mation that  was  provided  to  you  in  connection  with 
the  case  by  myself,  Mr.  Palermo  and  Mr.  Brown  1 

A.  I  believe  there  are  some  depreciation  [221] 
schedules. 

Q.     There  were  some  depreciation  schedules  ? 

A.  Yes.  Reserve  depreciation  schedules  and  I  be-" 
lieve  a  list  of  bank  deposits,  National  Bank  of  Com- 
merce of  White  Salmon. 

Q.     x\nd  you  were  granted  the  right  to  go  over 
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^r.  Palermo 's  books ;  you  did  go  over  Mr.  Palermo 's 
)ooks?  A.     Yes,  sir. 

Q.  And  his  cancelled  checks  and  bank  state- 
nents?  A.    Yes,  sir. 

Mr.  Moore:  May  we  approach  the  bench,  your 
ilonor  ? 

The  Court:     All  right. 

Mr.  Moore  (With  counsel  at  the  bench  out  of 
learing  of  the  jury)  :  This  seems  like  a  pretty  good 
ime,  your  Honor,  if  he  rendered  any  reports  in  this 
;ase,  in  connection  with  this  case,  to  make  a  demand 
;o  see  their  reports  and  then  we  can  get  into  our 
liscussion. 

The  Court:  Suppose  I  just  excuse  the  jury  for 
'ecess. 

Mr.  Bantz:  We  are  getting  so  speedily  through 
:his  today  and  I  have  gone  through  ten  witnesses 
:oday  and  I  am  wondering  if  we  could  finish  up  this 
irgument.  I  have  got  three  more  witnesses  which 
.vill  take  only  maybe  thirty  minutes  and  then  I 
A^ould  come  back  with  Paul  Simonson  which  would 
^o  through  today. 

The  Court:  I  was  going  to  recess  at  4:00  o'clock 
:oday. 

Mr.  Bantz :  We  could  have  recess  and  then  come 
back  [222]  and  argue  this  motion  and  he  can  ask 
the  question  and  I  can  object  to  it. 

The  Court:  I  don't  think  it  is  necessary  for  you 
to  make  demand  in  the  presence  of  the  jury.  The 
court  will  take  a  ten-minute  recess. 
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(Whereupon,  the  following  proceedings  oc- 
curred after  recess  and  in  the  absence  of  the 
jury.) 

The  Court:  I  think  I  may  have  misunderstood 
you,  Mr.  Moore,  the  reason  I  didn't  excuse  the  jury 
for  recess  I  thought  you  said  that  you  wished  to 
ask  this  witness,  and  I  assume  in  the  presence  of 
the  jury,  if  he  had  a  report. 

Mr.  Moore:  I  don't  think  it  is  necessary,  your 
Honor. 

The  Court :  Well,  then,  I  may  as  well  excuse  the 
jury. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  presence  of  the  jury.) 

The  Court:  Now,  ladies  and  gentlemen  of  the 
jury,  we  have  reached  a  point  in  the  trial  where  it 
will  be  necessary  for  the  Court  to  hear  the  attorneys 
on  some  law  points  with  which  the  jury  is  not  con- 
cerned, and  rather  than  keep  you  around  here  the 
rest  of  the  afternoon — I  think  it  will  take  the  rest 
of  the  afternoon  to  take  care  of  these  matters — I 
think  I  will  excuse  you  imtil  tomorrow  morning. 
The  jury  will  be  excused  until  tomoiTow  morning 
at  10:00  o'clock  and  you  can  return  then. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  absence  of  the  jury.)  [223] 

The  Court :    All  right,  Mr.  Moore. 
Q.     (By  Mr.  Moore) :    Mr.  Blankenship,  you  tes- 
tified before  in  connection  with  Exhibits  67  through 
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39  and  71  through  74  and  Exhibit  for  Identification 
N'o.  70,  relating  that  those  matters  were  submitted 
to  you  by  me  in  connection  with  this  case  ? 

A.    Yes. 

Q.  And  that  in  addition  you  examined  Mr.  Pa- 
lermo's tax  returns,  Exhibits  3,  4,  5,  and  6,  I  believe 
it  was,  and  that  you  had  become  acquainted  with 
Mr.  Palermo  in  connection  with  this  case.  Along 
that  line,  and  as  the  same  relates  to  this  case,  did 
you  in  the  course  of  your  employment  for  the  In- 
ternal Revenue  Service,  submit  written  reports  to 
your  superiors  in  connection  with  your  investigation 
which  resulted  in  this  case? 

Mr.  Bantz:    Your  Honor,  I  would  object  to  him 
answering  the  question  as  being  immaterial  to  the 
case  in  hand.  But  if  there  was  some  purpose  in  the 
inquiry  as  to  impeachment  or  something  that  was 
f^aid — the  witness  has  only  testified  on  direct  ex- 
amination as  to  records  which  were  turned  over  to 
him  in  his  possession  by  other  counsel,  not  what  was 
in  the  records,  but  just  the  naming  off  of  them,  and 
this   witness   not   having   testified   to   anything   on 
direct  examination  concerning  the  case  but  except 
for  the  matters  in  evidence,  I  think  that  the  ques- 
tioning should  be  limited  to  the  scope  of  the  [224] 
direct  examination,  and  it  is  certainly  immaterial 
what  he  said  in  an  inter-office  communication  to  his 
superiors  in  any  form  unless  the  matter  comes  up 
in  the  form  of  evidence  in  the  trial,  either  through 
direct   evidence   or   through   some   exhibit   that   is 
put  in. 
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The  Court:  I  think  we  might  as  well  have  him 
answer  the  question  in  the  absence  of  the  jury  to 
find  out  whether  he  did  make  reports  or  not  and 
decided  whether  that  will  be  admitted. 

Mr.  Moore :     All  right ;  you  may  answer. 

A.     Yes;  I  did. 

Q.  And  in  the  course  of  making  those  reports, 
that  would  have  been  during  the  period  that  you 
first  began  an  examination  into  Mr.  Palermo's  in- 
come tax  returns,  is  that  correct  ?  A.     Yes,  sir. 

Q.    And  that  was  started  when?  A.     1954. 

Q.    In  the  Fall  of  1954? 

A.     The  first  date  would  be  September  28,  1954. 

Q.  And  those  reports  that  you  submitted  would 
have  included  references  to  the  Exhibits  71,  72,  73, 
and  74,  and  Exhibit  for  Identification  70,  all  being 
the  photostats  of  sales  records ;  and  also  with  refer- 
ence to  Exhibits  3,  4,  5,  and  6,  being  the  tax  [225] 
returns?  A.     I  don't 

Mr.  Bantz:  Just  a  minute.  Your  Honor,  I  don't 
understand  the  question.  It  appears  to  me  that  it  is 
so  broad  that  it  couldn't  be  answered.  He  is  starting 
out  with  the  exhibits  that  he  received  from  Mr. 
Moore  and  that  goes  back  to  the  income  tax  returns 
themselves.  Now,  if  he  made  a  report  concerning 
the  income  tax  returns  and  found  fault  with  the  in- 
come tax  returns  that  is  a  different  matter,  from 
the  items  that  are  in  66  through  70  and  71  through 
74,  those  are  just  matters  that  were  turned  over  to 
us ;  I  mean  that  the  defendant  himself  turned  them 
over  to  us.  Certainly  there  can  be  no  inquiry  as  to 
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those.  It  would  have  to  be  limited  to  something  re- 
ceived from  the  defendant  because  we  are  applying 
Rule  16  and  Rule  17  at  the  time  of  trial,  along  with 
the  Jenks  case  in  conjunction  with  the  Browning 
case,  and  certainly  they  just  have  something  that 
they  gave  to  us  and  had  the  originals  there.  He  is 
asking  duplicate  questions  and  they  can't  be  an- 
swered. 

The  Court:  I  think  that  the  purpose  of  Mr. 
Moore's  question  is  to  find  out  whether  he  made  any 
reports,  rather  than  for  his  opinion.  He  may  an- 
swer. 

A.  Of  course,  my  report  makes  reference  to  the 
income  tax  returns.  As  to  the  other  exhibits,  I  don't 
think  so.  I  am  not  sure.  I  don't  think  so.  I  am  not 
sure  that  would  be  a  sales  record  if  my  exhibit  num- 
bers are  correct.  [226] 

Q.     Yes ;  71  through  74. 

A.  I  don't  recall  making  any  specific  references 
to  that — to  those  sales  records. 

The  Court :  Let  me  see,  Mr.  Blankenship.  I  think 
yon  said  in  your  direct  examination  here  that  you 
were  an  Agent  of  the  Bureau  of  Internal  Revenue  ? 

A.     Yes. 

The  Court:  And  were  you  working  at  the  time 
out  of  the  Tacoma  office? 

A.     Out  of  the  Yakima  office. 

The  Court :     Yakima  office  here  ? 

A.    Yes. 

The  Court:  To  whom  did  you  make  these  re- 
ports "? 
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A.     I  made  them  first  to  my  group  supervisor. 

The  Court:    Where  is  your  group  supervisor? 

A.     In  Seattle,  Washington. 

The  Court:  I  see.  Where  were  you  stationed  at 
the  time  of  the  work? 

A.    In  Yakima. 

The  Court :  In  Yakima,  and  you  were  doing  the 
work  around  White  Salmon  and  Bingen? 

A.    Yes. 

The  Court :  Did  you  have  a  superior  in  the  Yak- 
ima office  ? 

A.     No;  I  didn't.  [227] 

The  Court:    You  were  alone  here  at  your  office? 

A.    Yes. 

The  Court:     Working  alone? 

A.    Yes. 

The  Court:  And  who  was  your  immediate  su- 
perior then? 

A.    At  that  time  and  still  is  Mr.  E.  P.  Hunt. 

The  Court :  In  the  Seattle  office  of  the  Bureau  of 
Internal  Revenue? 

A.    Yes. 

The  Court :  Is  that  where  you  were  making  these 
communications  and  reports? 

A.    Yes,  sir. 

The  Court :  Is  that  in  the  nature  of  a  communi- 
cation from  the  Yakima  office  to  the  Seattle  office 
of  the  Bureau? 

A.  Yes ;  it  was  from  me  as  an  Agent  to  my  super- 
visor. 
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The  Court:  Were  you  working  under  the  direct 
supervision  of  anybody? 

A.     Only  from  the  supervisor  in  Seattle. 

The  Court:     The  supervisor  in  Seattle? 

A.    Yes. 

The  Court:  And  that  is  where  these  reports 
vent? 

A.     Yes. 

The  Court :  And  those  reports  covered  all  of  your 
ictivities,  I  suppose,  in  connection  with  the  case  as 
;he  case  progressed  ?  [228] 

A.     Yes. 

The  Court:  Were  the  documents  that  you  ob- 
;ained  here,  as  you  testified,  and  have  been  admitted 
n  evidence  now,  were  they  transmitted  to  the  Se- 
ittle  office  as  you  received  them? 

A.     No,  your  Honor. 

The  Court :    What  did  you  do  with  them  ? 

A.     I  retained  them  in  my  file. 

The  Court:     You  kept  them  here? 

A.     Yes. 

The  Court:  Do  you  have  any  further  questions, 
fc  Moore? 

Mr.  Moore :  I  thought  I  might  ask  along  another 
ine,  your  Honor,  in  order  to  possibly  clarify  the 
lituatioii  so  that  we  can  get  it  out  of  the  way  this 
ifternoon. 

The  Court:     All  right. 

Q.  (By  Mr.  Moore)  :  In  line  with  this  investi- 
gation, Mr.  Blankenship,  after  September,  1954,  you 
vorked  with  Mr.  Paul  Sinioiisou  also,  did  von  not? 


200  Joe  Pdlenno  vs. 

(Testimony  of  Donald  M.  Blankenship.) 
A.    Yes. 

Q.  In  investigating  Mr.  Palermo  and  his  tax  re- 
turns? A.     Yes;  I  did. 

Q.  And  the  investigation  continued  thereafter 
with  you  and  Mr.  Simonson  working  together? 

A.    Yes,  sir.  [229] 

Q.  And  in  the  course  of  that  investigation  both 
you  and  Mr.  Simonson  would  render  reports  at 
either  regular  or  irregular  times  to  your  superiors 
in  the  Internal  Revenue  Service  in  Seattle? 

A.  Only  at  the  conclusion  did  I  render  a  report, 
except  perhaps  maybe  an  oral  statement. 

Q.  And  to  your  knowledge  did  Mr.  Simonson 
render  written  reports  to  the  Seattle  office  on  more 
than  one  occasion?  A.     Pardon  me? 

Q.     On  more  than  one  occasion? 

A.     To  my  knowledge,  no. 

Q.  The  reports  that  were  written  by  you  and 
Mr.  Simonson  were  based  upon  your  investigations 
from  the  Fall  of  1954  until  your  active  investigation 
had  terminated?  A.     Yes,  sir. 

Q.  And  this  case  is  to  a  certain  extent  the  result 
of  investigation  conducted  by  you  and  Mr.  Simon- 
son? A.    Yes,  sir. 

Q.  Did  you  see  the  report  or  reports  which  Mr. 
Simonson  submitted? 

Mr.  Bantz:  Yoiu'  Honor,  I  would  object  to  that 
anyway  as  being  immaterial  whether  he  saw  them 
or  not. 

The  Court:    Yes;  I  will  sustain  the  objection. 

Q.     Did  you  collaborate  with  Mr.   Simonson  in 
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the  creation  of  his  report  or  reports  to  his  [230] 

superiors  ? 

A.  Well,  what  he  did  with  it  after  he  trans- 
mitted it  to  them  I  don't  know.  We  fully  discussed 
items  back  and  forth,  yes. 

Q.     Do  you  mean  you  gave  him  information  1 

A.  Well,  information  that  we  gathered  jointly, 
I  would  say.  We  did  work,  oh,  I  mean  on  things 
and  discuss  things  back  and  forth  that  we  dug  up. 

Q.  Did  those  reports  of  you  and  Mr.  Simonson 
contain  facts  found  by  you  and  Mr.  Simonson  in 
your  investigation  as  to  income  of  Mr.  Palermo  and 
expenses  of  Mr.  Palermo  in  the  operation  of  his 
business  during  the  years  '50  through  '53 1 

Mr.  Bantz :  Just  a  minute.  I  would  object  there, 
your  Honor,  unless  there  is  some  showing  that  we 
are  not  producing  at  the  time  of  trial  any  informa- 
tion as  to  his  income  that  we  have  or  expenses  that 
we  have.  Certainly  he  is  going  beyond  this  witness' 
direct  examination  on  any  testimony  he  could  give 
in  this  particular  case.  He  is  asking  now  to  find  out 
what  our  testimony  is  before  the  man  has  testified 
to  anything  in  the  trial,  if  he  would  be  eligible  to 
testify  to  it. 

The  Court :  I  am  not  sure  that  I  understand  Mr. 
Moore's  question.  He  says :  Does  your  report  contain 
facts'?  It  is  hard  to  see  how  an  investigative  agent's 
report  would  not  contain  facts  and  records  or  the 
investigative  agent's  [231]  report  of  what  he  had 
heard  or  what  somebody  else  has  told  him  or  what 
some  witness  has  testified. 
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Mr.  Moore:    Yes. 

The  Court:  I  don't  think  you  are  permitted  to 
go  that  far. 

Mr.  Moore:  I  will  advise  the  Court  that  one  of 
the  reasons  for  asking  questions  along  this  line  was 
that  I  was  trying  to  form  the  basis  at  this  time  in 
relation  to  Mr.  Simonson's  testimony  so  that  we 
won't  have  to  take  it  up  in  the  morning. 

The  Court :  Oh,  I  see.  The  view  that  I  have  taken 
may  be  wrong,  but  I  have  reached  the  conclusion, 
as  I  told  counsel  in  the  Chambers  as  to  the  Jenks 
case,  that  the  defense  goes  no  further,  after  the  wit- 
ness takes  the  stand  and  after  it  is  made  to  appear 
that  he  had  made  reports  concerning  the  subject 
matter  of  his  testimony,  that  they  have  the  right 
to  demand  statements  that  he  has  made  or  reports 
that  he  has  made,  but  I  think  also  there  should  be 
added:  If  they  are  requested  in  good  faith  for  use 
in  the  cross-examination  of  the  witness  to  effect 
his  credibility.  Now,  in  this  particular  instance  I 
can't  believe  that  the  Supreme  Court  in  the  Jenks 
case  meant  that  if  the  Grovemment  puts  on  an  in- 
vestigative witness  and  has  him  testify  to  the  time 
of  day,  we  will  say,  or  has  him  testify  that  he  saw 
the  defendant  on  a  certain  day,  that  does  not  mean 
that  they  can  turn  the  witness  [232]  inside  out  and 
get  a  history  of  the  case  and  use  the  reports  and 
say:  Here  is  what  we  are  going  to  prove  and  we 
know  exactly  what  the  Government's  case  is.  You 
cannot  get  the  entire  case  laid  out  on  the  reports 
of  the  investigative  witness,  and  if  he  testifies  to 


United  States  of  America  203 

(Testimony  of  Donald  M.  Blankenship.) 
one  thing  and  one  document,  then  to  get  the  whole 
Government's  case  laid  out.  I  don't  think  that  can 
be  done.  It  must  be  something  that  is  demanded  in 
good  faith  and  can  be  used  in  cross-examination. 
Here  there  is  nothing  to  cross-examine  on  except 
the  admissibility  of  a  few  documents  that  have  not 
yet  been  offered.  Here  he  has  testified  as  to  the 
documents  and  what  is  necessary  to  file  joint  re- 
turns and  what  is  not,  and  I  can't  see  that  some  re- 
ports he  has  made  in  inter-office  communications 
would  be  admissible. 

Of  course,  the  big  problem  of  the  Trial  Judges 
on  the  benches  from  time  to  come  and  the  Ap- 
pellate Courts  is  just  what  the  Supreme  Court 
meant  and  how  far  they  intended  to  go  in  the  Jenks 
case.  And,  of  course,  they  had  not  agents  of  the 
Government  but  undercover  investigators  that  had 
been  planted  by  the  Government  in  subversive  or- 
ganizations and  Communist  organizations,  and  it 
was  their  reports  that  we  are  concerned  with  there. 
Now,  whether  that  means  any  Government  agent 
who  is  employed  full  time  or  on  a  regular  basis  like 
the  F.B.I.  Agents  or  like  an  agent  in  the  Internal 
Revenue  Service,  if  they  get  on  the  stand,  that  they 
should  disgorge  [233]  all  the  documents.  I  don't 
think  you  can  go  that  far. 

Mr.  Moore :  Your  Honor,  I  don't  want  to  go  that 
far  myself.  I  was  hoping  by  examining  Mr.  Blank- 
enship and  being  aware  of  what  Mr.  Simonson  is 
going  to  testify  to  tomorrow,  I  thought  we  could 
get  this  out  of  the  way.  I  wanted  to  bring  this  out. 
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The  Court:     Mr.  Simonson  is  here? 

Mr.  Bantz :  Yes ;  he  is  the  man  sitting  behind  me 
here,  and  Mr.  Simonson  is  an  Intelligence  Agent 
who  does  accounting  work  in  the  preparation  of 
these  cases.  It  starts  with  the  Agent  that  is  on  the 
stand  and  he  examines  the  books  and  consults  with 
Mr.  Simonson  and  Mr.  Simonson  takes  the  case 
over  and  it  goes  from  there. 

The  Court:     Yes;  I  understand  that  distinction. 

Mr.  Moore :  Maybe  we  will  have  to  just  let  it  go 
until  Mr.  Simonson  takes  the  stand. 

The  Court:  It  seems  to  me  that  this  wasn't  just 
the  right  witness  to  try  it  out  on ;  he  hasn  't  testified 
to  much  except  documents. 

Mr.  Moore :  I  thought  we  could  work  it  out  this 
afternoon. 

Mr.  Bantz:  Of  course,  my  objection  to — your 
Honor,  if  I  may  have  a  minute  here? 

The  Court:     Yes;  surely. 

Mr.  Bantz:  As  to  tomorrow,  I  am  going  to  put 
on  Mr.  [234]  Simonson  on,  who  undoubtedly  knows 
much  about  the  case,  and  I  must  keep  his  examina- 
tion within  the  bounds  of  the  case.  He  can't  testify 
as  to  his  summary  of  the  evidence  that  isn't  here  in 
court.  You  wouldn't  allow^  me  for  a  minute  unless 
it  is  something  within  some  of  the  issues  that  have 
been  admitted,  and  you  are  not  going  to  allow  me 
to  do  it,  and  so,  unless  he  testifies — I  want  to  state 
my  position  today  so  that  Mr.  Moore  will  know  it, 
if  he  testifies  basically  100  per  cent  on  the  facts  that 
are  here  so  that  the  jury  is  given  a  summary  of 
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what  went  on,  certainly  it  doesn't  open  the  door  as 
'o  what  did  you  do  in  1954  about  this  case.  If  I  don 't 
jover  it  on  direct  examination,  I  don't  think  that  his 
lies  should  be  open.  I  am  not  trying  to  belittle  the 
notion  when  they  have  good  cause  to  make  it  but  I 
strenuously  object  unless  they  show  some  good 
;ause. 

The  Court:  Of  course,  the  difficulty  about  pass- 
ng  upon  applications  for  disclosure,  I  think  it  is 
mfair  for  the  Government,  because  it  can't  be  re- 
ciprocal, to  make  the  Government  make  an  undue 
lisclosure  during  the  trial  or  during  the  progress 
)f  the  trial  on  communications  and  evidence  back 
md  forth  as  to  inter-office  commmiications.  Of 
course,  if  a  witness  takes  the  stand  whether  he  is  an 
expert  on  evidence  or  whatever  he  is,  if  he  has  made 
)rior  statements  or  reports  that  might  be  incon- 
listent  with  his  present  testimon}^,  that  v.'oiild  ])e 
isefu]  for  the  defense  obviously  in  [235]  the  matter 
)f  cross-examination  and  in  the  attempted  impeach - 
nent  of  the  witness.  Of  course,  I  think  one  of  the 
)ig  subjects  for  discussion  and  covering  quite  a  bit 
>f  the  opinion  in  the  Jenks  case  was  whether  or  not 
omeone  else  other  than  the  defense  counsel  should 
letermine  whether  or  not  the  prior  statements  were 
lontradictory  or  inconsistent  and  the  court  there 
iaid  that  the  United  States  Attorney  and  not  even 
he  Court  can  say  that  these  reports  or  prior  state- 
nents  are  not  inconsistent,  and  if  the  effort  is  a 
^ood  faith  one  and  it  is  an  evidentiary  matter  that 
hey  are  seeking  to  get — would  be  evidciitiai'v  in  trie 
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matter  of  cross-examination,  then  I  think  they  are 
entitled  to  determine  whether  it  would  be  contra- 
dictory. Of  course,  if  the  witness  has  testified  on 
direct  examination,  the  matter  of  premature  dis- 
closure is  not  present.  I  don't  know  how  many  wit- 
nesses you  would  have  after — Mr.  Simonson,  is  it? 

Mr.  Bantz:     Yes;  Mr.  Simonson. 

The  Court:  I  don't  know  how  many  witnesses 
you  would  have  after  Mr.  Simonson  but  you  have 
already  disclosed  what  you  are  going  to  prove  by 
him,  and  I  can't  see  where  there  would  be  very 
much  detriment  or  unfairness  of  his  disclosure  of 
the  reports.  It  does  not  mean  that  the  defense  can 
bring  in  all  the  evidence  that  is  contained  in  Mr. 
Simonson 's  reports.  I  think  he  has  the  privilege  of 
looking  over  it  and  then  by  proper  cross-examina- 
tion bring  it  out.  I  may  not  let  [236]  him  use  any 
of  it  and  he  has  the  right  to  determine  whether  it 
is  inconsistent  and  can  be  used  on  cross-examina- 
tion, and  then  it  is  finally  for  the  Court  to  determine 
whether  or  not  it  is  proper  cross-examination  upon 
proper  objection.  I  suppose  you  understand  that  you 
can't  get  in  everything  that  he  shows  in  his  report. 

Mr.  Moore :  I  think,  your  Honor,  we  have  accom- 
plished this  much ;  I  think  when  Mr.  Simonson  gets 
on  the  stand  or  Mr.  Blankenship  testifies  further 
we  can  make  the  request  without  any  further  argu- 
ment. We  at  least  have  the  expression  of  how  the 
Court  is  going  to  rule  on  it. 

The  Court :  I  don't  think  I  want  to  cut  Mr.  Bantz 
off  from  expressing  his  views.  I  think  that  the  De- 
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►artment  of  Justice  has  given  this  considerable  con- 
ideration.  I  don't  think  that  it  is  a  new  matter  as 
ar  as  the  Department  of  Justice  is  concerned. 

Mr.  Bantz:  I  am  going  to  follow  along  the  lines 
f  what  he  testifies  to ;  if  he  testified  he  has  made  a 
>rior  statement,  we  will  not  argue  about  that.  I 
hink  we  do  not  want  to  go  beyond  what  he  has 
estified  to. 

The  Court:  I  think  it  should  be  confined  to  re- 
)orts  he  has  made  and  that  are  pertinent  to  the 
estimony,  with  the  matters  concerning  which  he  has 
estified. 

Mr.  Bantz:     Yes. 

Mr.  Moore:     Yes.  [237] 

The  Court :  Where  he  has  testified  to  reports  and 
^here  he  has  got  something  that  has  nothing  in  the 
vrorld  to  do  with  this,  I  don't  think  counsel  is  en- 
itled  to  that.  It  must  be  something  that  pertains 
0  his  testimony  on  the  stand  here,  and  then  coun- 
lel  is  entitled  and  has  a  right  to  look  it  over  and 
ee  whether  prior  statements  are  inconsistent,  and 
'  think  that  is  what  the  court  said  in  the  Jenks  case. 

Mr.  Moore:  That  is  the  way  I  understood  it. 
rhank  you,  your  Honor. 

Mr.  Bantz:     Thank  you,  your  Honor. 

The  Court:  The  Clerk  tells  me  that  you  have  in 
nind  making  photostats  of  certain  of  the  exhibits 
lere.  I  think  that  counsel  can  arrange  among  your- 
selves and  with  the  Clerk  to  have  them  taken  out 
md  photostated. 
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Mr.  Moore:     By  agi'eement  with  the  Court  and 

counsel    I   won't   cross-examine    Mr.    Blankenship 

until  the  jury  gets  back. 

The  Court:     All  right;  the  court  will  adjourn 

until  tomorrow  morning  at  10:00  o'clock. 

July  25,  1957—10:02  A.M. 

The  Court:     All  right;  proceed. 

Mr.  Bantz :  I  think  that  the  record  should  show 
that  Mr.  Blankenship  was  on  the  stand  last.  Mr. 
Moore  says  he  has  no  further  examination  and  I 
have  no  further  examination.  [238] 

The  Court :  I  see.  Yes ;  he  was  on  the  stand  when 
the  jury  was  excused. 

Mr.  Bantz:     Yes.  I  will  call  Mr.  Nickols. 

CECIL  NICKOLS 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Will  you  state  your  name,  please? 

A.  Cecil  Nickols. 

Q.  Just  sit  down.  You  can  sit  down,  Mr.  Nickols. 

What  is  it  now?  A.     Cecil  Nickols. 

Q.  And  where  do  you  live,  Mr.  Nickols? 

A.  White  Salmon. 

Q.  And  how  long  have  you  resided  in  that  area? 

A.  Since  1904. 
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Q.  Yes;  all  right.  And  in  what  business  are  you 
ngaged  ? 

A.     I  am  in  the  fishing  business  now. 

Q.  In  1950  to  1953  what  business  were  you  en- 
gaged in?  A.     Sawmill  business. 

Q,    And  where  was  that  sawmill  business  located  ? 

A.  In  the  White  Salmon  area,  West  Klickitat 
bounty. 

Q.  Are  you  familiar  with  a  man  named  Joe  Pa- 
ermo?  [239]  A.     Yes;  I  know  him. 

Q.     Do  you  know  him  personally  ?  A.     Yes. 

Q.     Is  he  in  the  court  room"?  A.     Yes. 

Q.    Will  you  point  him  out? 

A.  He  is  the  second  gentleman  on  the  right-hand 
able. 

Q.  Mr.  Nickols,  were  you  issued  a  subpoena  to 
>ring  some  records  here  in  court?  A.     Yes. 

Q.     Do  you  have  them  with  you?  A.     Yes. 

Q.  Let  us — may  I  have  them,  please?  You  can 
ust  sit  there. 

The  Clerk:    Plaintiff's  75  and  76. 

Q.  Handing  you  Plaintiff's  Exhibit  75  for  Iden- 
ification,  Mr.  Nickols,  these  are  some  items  you 
ust  handed  me.  Now,  what  is  that  exhibit  there  ? 

A.     It  is  a  check  to  Mr.  Palermo  for  stumpage. 

Q.     All  right;  is  it  more  than  one  check? 

A.     There  is  three  checks  here. 

Q.     What  year  does  it  cover? 

A.     It  covers  October  13th. 

Q.     Of  what  year?  A.     1951. 
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Q.  And  the  other  checks,  what  year  do  they 
cover?  [240] 

A.     November  6th,  1951,  and  November  29th,  '51. 

Q.     And  what  were  these  checks  for? 

A.     For  stumpage. 

Q.     All  right,  and  they  are  all  to  Mr.  Palermo? 

A.    Yes. 

Q.  Handing  you  Exhibit  76  for  Identification, 
those  are  some  items  that  you  just  handed  me,  and 
state  just  what  those  are,  please. 

A.     Well,  these  are  checks  for  stumpage. 

Q.     For  what  year  now  is  that  group  of  checks? 

A.     For  '52. 

Q.     And  are  they  all  to  Mr.  Palermo? 

A.     Yes;  these  are  to  Mr.  Palermo. 

Q.     Now,  is  your  signature  on  these  checks? 

A.     They  are  my  wife 's. 

Q.     Do  you  recognize  your  wife's  sig-nature? 

A.    Absolutely. 

Q.  All  right;  were  they  in  the  course  of  busi- 
ness? 

A.     Yes;  they  were  in  the  course  of  business. 

Q.  All  right.  Plaintiff's  Exhibit  76  for  Identifi- 
cation, what  were  these  checks  for? 

A.     They  were  for  stumpage. 

Q.     And  to  Mr.  Palermo  ? 

A.    Yes,  to  Mr.  Palermo. 

Q.  Now,  Mr.  Nickols,  do  you  know  if  you  have 
any  other  or  [241]  additional  checks  to  Mr.  Pa- 
lermo for  logs  or  stumpage? 

A.     No;  I  have  not. 
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Q.     You  checked  your  records'? 

A.     I  checked  my  records.  I  have  no  more. 

Mr.  Bantz:    I  will  offer  Plaintiff's  75  and  76  in 
vidence,  your  Honor. 

Mr.  Moore:     No  objection. 

The  Court:    Admitted. 

(Whereupon,  said  groups  of  checks  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  75 
and  76.) 

Mr.  Bantz :     You  may  examine. 

Cross-Examination 
3y  Mr.  Moore : 

Q.  Were  you,  you  say,  in  the  sawmill  business 
Tom  1950  to  1953?  A.    Yes. 

Q.  And  you  did  business  with  Mr.  Palermo  only 
n  1951  and  1952 <?  A.     That's  right. 

Q.  Was  the  termination  of  your  business  re- 
ationship  the  result  of  some  difficulty  between  the 
:wo  of  you? 

A.     No.  No.  I  got  excessive  timber  otherwise. 

Q.     Pardon?  [242] 

A.  I  got  excessive  timber  otherwise  than  Mr. 
Palermo's  timber. 

Q.     There  were  no  difficulties  between  you? 

A.  No.  No ;  our  business  relationships  were  fine. 
There  were  no  difficulties  whatever. 

Q.     Were  you  in  the  logging  business  before  1950  ? 

A.  Oh,  yes;  I  have  been  in  the  logging  business 
since  1949. 
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Mr.  Moore:     That  is  all. 

The  Court:     Any  other  questions? 

Mr.  Bantz:     No. 

(Witness  excused.) 

Mr.  Bantz:     Call  Mr.  Everett  Thoren. 

EVERETT  THOREN 
called  and  affirmed  as  a  witness  on  behalf  of  the 
Government,  was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Bantz : 

Q.     Would  you  state  your  name,  please? 

A.     Everett  Thoren. 

Q.    And  where  do  you  reside,  Mr.  Thoren? 

A.     I  am  living  at  Lyle,  Washington,  now. 

Q.     What  business  are  you  engaged  in? 

A.     In  the  lumber  business. 

Q.     And  what  firm  is  that?  [243] 

A.  We  are  known  as  Thoren  Lumber  Com- 
pany now. 

Q.    And  are  you  one  of  the  owners? 

A.    Yes ;  I  am  one  of  the  owners. 

Q.  Now,  are  you  familiar  with  the  Lyle  Lumber 
Company  ? 

A.    Yes;  I  am  familiar  with  that  company. 

Q.  What  connection  did  you  have  with  the  Lyle 
Lumber  Company? 

A.  We  did  planing  work  for  them  for  a  numbei 
of  years,  and  in  1953  we  received  the  assets  of  the 
Lyle  Lumber  Company  into  our  firm. 
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Q.  Now,  when  you  received  the  assets,  did  you 
ret  the  books  and  records  of  the  Lyle  Lumber  Com- 

3any  ? 
A.     Yes ;  they  gave  me  everything  that  was  there 

)n  the  premises, 

Q.     Including  books  and  records'? 

A.    That's  right. 

Q.  And  have  you  had  those  books  and  records 
under  your  custody  and  control  since  that  time  ? 

A.     Yes;  they  are  in  the  boxes  ever  since  that 

time. 

Q.  And  what  is  your  position  with  the  Thoren 
Lumber  Company  at  the  present  time  ? 

A.     Well,  I  am  presently  the  owner  and  manager. 

Q.  Now,  were  you  subpoenaed  to  bring  all  of  the 
records  into  court?  A.     Yes;  I  was. 

Q.     And  do  you  know  Mr.  Joe  Palermo  ■?  [244] 

A.     Yes. 

Q.     Is  he  in  the  courtroom*?  A.     Yes,  he  is. 

Mr.  Bantz :    May  I  have  these  marked  as  exhibits, 

please  ? 

The  Clerk :     Plaintiff's  77,  78,  79. 

Q.  Mr.  Thoren,  handing  you  Plaintiff's  Exhibit 
77  for  Identification,  which  is  one  of  the  items  you 
just  handed  me,  would  you  examine  that  ?  Now,  what 
do  those  purport  to  be  ? 

A.  Well,  this  is  a  check,  a  Lyle  Lumber  Com- 
pany check  made  out  to  Joe  Palermo,  signed  by 
Fred  Ross,  in  the  amount  of  $3,600.52. 

Q.     What  is  the  date  of  that  check? 

A.     Mav  18,  1948. 
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Q.     Now,  there  is  another  one  there. 

A.  That  is  made  out  to  Joe  Palermo  and  the 
amount  is  different,  and 

The  Court:  If  there  is  no  objection  you  really 
should  not  give  the  contents  of  the  checks  until  they 
have  been  admitted. 

Mr.  Bantz:  I  am  sorry.  I  am  just  trying  to  get 
along. 

Q.  Did  you  receive  these  checks  along  with  the 
other  records  of  the  Lyle  Lumber  Company  ? 

A.    Yes ;  these  are  the  checks. 

Q.     And  those  have  been  in  your  custody?  [245] 

A.     They  have  been  in  my  custody. 

The  Court:  He  can  state  who  they  are  to  and 
what  they  are  for. 

Q.  Plaintiff's  78  for  Identification,  will  you  just 
state,  if  you  know,  what  those  are  ? 

A.  Those  are  Lyle  Lumber  Company  checks 
made  out  to  Joe  Palermo.  May  31,  1949 

Q.  Now,  are  those  all  for  the  same  year,  the 
checks'?  A.    Yes;  they  are  all  for  1949. 

Q.  What  business  was  the  Lyle  Lumber  Com- 
pany in*? 

A.  They  had  a  sawmill  for  manufacturing  logs 
into  lumber. 

Q.     Do  you  know  what  these  are  for? 

A.     Those  are  apparently  log  checks. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  79  for 
Identification,  would  you  please  examine  that  and 
would  you  state  what  it  is  ? 
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A.  This  is  a  log  ledger  showing  a  summary  of 
the  logs  purchased  by  Lyle  Lumber  Company. 

Q.     By  Lyle  Lumber  Company  ?  A.     Yes. 

Q.  All  right.  Now,  in  that  Plaintiff's  79  is  there 
any  reference  to  Joe  Palermo? 

A.  On  Page  15  there  is — it  shows  logs,  Joe  Pa- 
lermo, April  30th  to  May  15th. 

Q.  All  right.  Now,  there  are  other  references  in 
that  book  [246]  that  you  have  also  clipped  in  there, 
is  that  right  ? 

A.  On  Page  20  there  is  a  reference  to  logs  pur- 
3hased  from  Joe  Palermo  for  May  16th  to  the  31st. 

Q.  I  am  just  w^anting  to  know  what  was  in  there. 
Did  you  check,  Mr.  Thoren,  whether  Exhibits  77 
and  78  are  also  contained  in — I  mean  that  the  figures 
and  information  that  details  the  checks  is  contained 
in  Exhibit  79  for  Identification  ? 

A.     I  checked  some  of  them. 

Q.  And  how  did  they  compare?  Are  they  in- 
3luded  ? 

A.     As  near  as  I  can  tell  for  the  same  amounts. 

Q.     And  w^hat  is  a  book  like  that  called? 

A.    Well,  it  says  ''Record"  on  here. 

Q.  Well,  you  are  in  the  logging  or  milling  busi- 
less;  what  is  that  called? 

A.  Well,  we  would  call  it  an  account  book,  log 
iccount  book. 

Q.     For  logs  purchased? 

A.  Yes,  for  logs  purchased  from  different  log- 
gers, yes. 

Q.     Did  you  in  your  records  that  you  have  in 
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your  possession  find  any  additional  matter  concern- 
ing Joe  Palermo,  checks  or  other  books  or  records? 

A.     I  never  looked  for  them. 

Q.     Those  are  the  years  you  were  asked  for? 

A.     That's  right. 

Q.  When  did  the  Lyle  Lumber  Company  go  out 
of  business?  [247] 

A.  We  took  over  the  assets  of  the  Lyle  Lumber 
Company,  I  believe,  January  13,  1953. 

Mr.  Bantz :     You  may  examine. 

Cross-Examination 
By  Mr.  Moore: 

Q.  Did  you  used  to  work  for  the  Lyle  Lumber 
Company  % 

A.  We  did  their  milling  on  a  custom  milling 
basis  from  1948  for — I  believe  it  was  right  up  until 
1950,  some  time  in  there. 

Q.  And  your  knowledge  of  Exhibits  for  Identifi- 
cation 77,  78  and  79  is  by  reason  of  having  found 
those  matters  in  your  record  books? 

A.  That's  right.  We  never  paid  too  much  atten- 
tion to  those  records  until  they  were  showed  to  us. 
In  fact,  they  were  all  in  a  box  over  there,  that  is 
the  way  they  were  given  to  us. 

Q.  And  have  you  done  business  with  Mr.  Pa- 
lermo since  you  took  over  the  Lyle  Lumber  Com- 
pany? 

A.  Yes.  Yes ;  we  have  bought  logs  from  Mr.  Pa- 
lermo. 
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Mr.  Moore :     I  think  that  is  all. 
Mr.  Bantz :     You  may  be  excused. 

(Witness  excused.) 

Mr.  Schmid,  please.  [248] 

DAN  SCHMID 

called  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Bantz: 

Q.     Will  you  state  your  name,  please "? 

A.     Dan  Schmid. 

Q.    And  where  do  you  reside,  Mr.  Schmid? 

A.     Stevenson,  Washington. 

Q.     In  what  business  are  you  engaged? 

A.  At  the  present  time  I  am  working  for  Hege- 
wald  Company,  that  is  in  Stevenson,  Washington. 

Q.  Mr.  Schmid,  have  you  ever  been  connected 
with  the  Stevenson  Plywood  Corporation? 

A.     Yes,  sir. 

Q.     When  were, you  connected  with  them? 

A.  I  was  connected  with  them  from  July,  1948, 
until  April,  1956. 

Q.  All  right.  What  was  your  position  with  that 
corporation?  A.     Office  manager. 

Q.  As  officer  manager  were  you  familiar  with 
the  books  and  records  of  the  Stevenson  Plywood 
Corporation?  A.    Yes,  sir,  I  was. 

Q.  Mr.  Schmid,  are  you  familiar,  or  do  you 
know  a  mnn  bv  the  name  of  Toe  Pn lermo? 
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A.     I  have  met  Mr.  Palermo.  [249] 

Q.  And  do  you  know  if  the  Stevenson  Plywood 
Corporation  had  any  business  with  him? 

A.    Yes,  they  did. 

Q.  And,  now,  were  you  subpoenaed  to  bring  cer- 
tain books  and  records  with  you  ?  A.     Yes,  sir. 

Q.     In  connection  with  Joe  Palermo? 

A.    Yes,  sir. 

Q.    And  did  you  bring  them  with  you? 

A.     Yes. 

Q.     May  I  have  them,  please  ? 

A.  It  is  just  this  top  envelope.  These  others  are 
empty. 

The  Clerk:     Marking  Plaintiff's  80,  81,  82,  83,  84. 

Q.  Mr.  Schmid,  handing  you  Plaintiff's  Exhibit 
80  for  Identification,  are  these  a  part  of  the  records 
now  that  you  brought  with  you?  A.     Yes. 

Q.     In  connection  with  the  subpoena? 

A.     Yes. 

Q.  Now,  would  you  just  tell  the  jury  what  are 
those? 

A.  Well,  these  are — this  is  the  detail  and  the 
checks  for  logs  that  were  purchased  from  Palermo. 

Q.     And  who  are  they  to? 

A.    Made  payable  to  Mr.  Joe  Palermo. 

The  Court:    Keep  your  voice  up,  please.  [250J 

A.     Made  payable  to  Mr.  Joe  Palermo. 

The  Court:  Yes,  tell  the  jury  so  that  they  can 
hear. 

Q.    What  years  were  they  concerning? 

A.     Years  1949  through  1953. 
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Q.  No,  the  ones  that  you  have  in  your  hand, 
Plaintiff's  80,  what  year  are  they^  A.     1949. 

Q.  And  there  are  some  other  sheets  besides  the 
checks?  A.     That  is  the  detail. 

Q.  The  detail  is  concerned  with  the  checks  that 
they  are  attached  to?  A.     Yes,  that's  right. 

Q.  Did  you  check  during  the  year  1949,  did  you 
check  to  see  if  that  is  all  the  records  you  had  in  con- 
nection with  Mr.  Palermo?  A.     Yes. 

Q.    And  is  that  all  the  records  you  could  find? 

A.    Yes. 

Q.  Handing  you  Plaintiff's  Exhibit  81  for  Iden- 
tification, would  you  please  examine  that  and  tell 
the  Court  and  jury  what  it  is,  if  you  know?  As  a 
group,  you  don't  have  to  go  over  each  one. 

A.  This  represents  payment  for  logs  we  pur- 
chased from  Mr.  Palermo  during  the  year  1950. 

Q.  And  they  are  for  the  Stevenson  Plywood 
Corporation?  [251]  A.     That  is  correct. 

Q.     Now,  are  they  all  for  one  year? 

A.     These  are  all  for  one  year. 

Q.  And  did  you  check  your  records  to  see  if  you 
had  any  other  checks  or  supporting  vouchers  con- 
cerning the  year  1950?  A.     For  Mr.  Palermo? 

Q.     Yes,  for  Mr.  Palermo. 

A.  I  have  checked  and  this  is  all  that  I  could 
find,  and  I  am  sure  that  these  is  all  that  there  were. 

Q.  And  you  recognize  these  checks  as  being 
checks  on  the  Stevenson  Plywood  Corporation? 

A.    Yes. 

Q.     And  what  are  the  checks  for? 
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A.  They  were  for  logs  purchased  from  Mr.  Pa- 
lermo. 

Mr.  Bantz:  I  will  offer  Identification  No.  81  in 
evidence,  Your  Honor. 

Mr.  Moore:     No  objection. 

The  Court:    Admitted. 

(Whereupon,  said  group  of  checks  were  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No. 
81.) 

Q.  Handing  you  Plaintiff's  Exhibit  82  for  Iden- 
tification, would  you  please  examine  that  [252]  ex- 
hibit? A.     Yes. 

Q.  All  right,  now,  for  what  year  is  Plaintiff's 
Exhibit  82  for  Identification  concerned  with? 

A.     For  the  year  1951. 

Q.     And  who  are  the  checks  made  payable  to  ? 

A.     Mr.  Joe  Palermo. 

Q.  And  would  your  testimony  as  to  Plaintiff's 
82  be  the  same  as  the  one  you  have  just  testified 
for  the  year  1950,  which  is  Plaintiff 's  Exhibit  81  ? 

A.     Yes. 

Q.  You  recognize  all  these  and  recognize  what 
these  matters  are?  A.    Yes,  I  do. 

Mr.  Bantz:  I  will  offer  Plaintiff's  82  in  evi- 
dence. Your  Honor. 

Mr.  Moore:     No  objection. 

The  Court:     Admitted. 

(Whereupon,  said  group  of  checks  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No. 
82.) 
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Q.  Handing-  you  Plaintiff's  Exhibit  83  for  Iden- 
tification, would  you  please  examine  that  exhibit  *? 

A.    Yes. 

Q.  That  is  part  of  the  records  you  brought  with 
you  this  [253]  morning?  A.     Yes,  sir. 

Q.  And  what  year  is  that  exhibit  concerned 
with?  A.     1952. 

Q.  Did  you  check  the  records  to  see  if  there  was 
any  other  checks  or  supporting  vouchers  concern- 
ing Joe  Palermo  for  the  year  1952  with  the  Steven- 
son Plywood  Corporation?  A.     I  did. 

Q.     Could  you  find  any  additional  ones  ? 

A.    No. 

Q.  And  would  your  testimony  as  to  Plaintiif's 
83  concerning  the  year  1952  be  the  same  for  the 
years  1950  and  1951  which  you  have  just  testified 
about  ?  A.     Yes. 

Q.  Now,  handing  you  Plaintiff's  Identification 
84,  what  is  that? 

A.     That  covers  the  year  1953. 

Q.     Are  those  from  your  corporation? 

A.    Yes.  !■ 

Q.     Do  you  recognize  them?  A.     Yes. 

Q.     And  who  are  they  made  payable  to? 

A.     Mr.  Joe  Palermo. 

Q.  And  would  your  testimony,  concerning  1953, 
concerning  Plaintiff's  84  be  the  same  as  it  was  con- 
cerning Plaintiff 's  [254]  83,  concerning  1952  ? 

A.    Yes. 

Q.  Did  you  find  any  additional  checks  made  pay- 
able to  Mr.  Joo  Palermo  during-  the  year  1953? 
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A.    No. 

Mr.  Bantz:  I  will  offer  Plaintiff's  83  and  84, 
Your  Honor. 

Mr.  Moore:    No  objection,  Your  Honor. 

The  Court:     Admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibit  Nos.  83  and 
84.) 

Q.  Mr.  Schmid,  discussing  or  referring  now  to 
the  Plaintiff's  Exhibits  81,  82,  83,  and  84,  which  I 
just  handed  to  you  and  you  identified,  would  you 
please  state  what  all  of  those  checks  in  there  were 
payable  to  Mr.  Palermo  for? 

A.  For  logs  that  were  purchased  from  Mr.  Pa- 
lermo. 

Q.  Now,  did  your  company  do  any  other  type 
business  with  Mr.  Palermo  ?  A.     No. 

Mr.  Bantz :    You  may  examine. 

Cross-Examination 
By  Mr.  Moore : 

Q.  How  was  delivery  of  the  checks  to  Mr.  Pa- 
lermo effected?  [255] 

A.  I  can't  tell  you.  Some  loggers  picked  their 
checks  up  and  others  were  mailed  out.  We  had  as 
many  as  200  loggers  in  there  at  the  time. 

Q.     I  beg  your  pardon  f 

A.  We  had  as  many  as  200  loggers  in  there  in 
different  vears. 
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Mr.  Moore :     That  is  all. 

Mr.  Bantz :    You  may  be  excused. 

(Witness  excused.) 

Mr.  Bantz:  Your  Honor,  at  this  time  I  would 
ike  to  request  about  fifteen  to  twenty  minutes  recess 
or  us.  The  next  witness  is  Mr.  Paul  Simonson  and 
'.  have  to  have  him  examine  some  of  the  records  that 
lave  just  been  put  in  this  morning  so  that  he  can 
estify  to  them.  I  want  to  have  the  witness  check 
hem  before  we  continue  and  if  you  would  not  object 
t  would  save  us  time. 

The  Court:  I  will  just  recess  subject  to  call,  if 
^ou  will  let  me  know. 

(Whereupon,  after  recess  the  following  pro- 
ceedings occurred:) 

PAUL  SIMONSON 

sailed  and  sworn  as  a  witness  on  behalf  of  the  Gov- 
ernment, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Now,  will  you  state  your  name,  please  ?  [256] 

A.  Paul  Simonson. 

Q.  And  where  do  you  live,  Mr.  Simonson? 

A.  Yakima,  Washington.  ; 

Q.  And  how  long  have  you  lived  here? 

A.  Since  1954. 

Q.  Now,  what  position  are  you  occupied  with  at 
the  present  time? 


224  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

A.  I  am  a  Special  Agent  with  the  Internal  Rev- 
enue Service. 

Q.  And  how  long  have  you  been  with  the  In- 
ternal Revenue  Service? 

A.     Since  September,  1948. 

Q.  And  what  does  a  Special  Agent  with  the  In- 
ternal Revenue  Service  do;  what  are  your  duties? 

A.  One  of  our  duties  is  to  make  income  tax  in- 
vestigations where  fraud  is  alleged. 

Q.  Now,  where  did  you  go  to  college,  Mr.  Simon- 
son? 

A.  Michigan  State  College  and  Seattle  Univer- 
sity. 

Q.  And  what  subjects — what  did  you  major  in 
at  school?  A.     Accounting. 

Q.    And  are  you  an  accountant? 

A.    Yes,  sir,  I  am. 

Q.  And  have  you  passed  the  Certified  Public  Ac- 
countant's Examination?  A.     I  have. 

Q.     And  when  did  you  become  a  C.  P.  A.  ?  [257] 

A.    In  1950. 

Q.    And  you  are  still  an  active  C.  P.  A.  ? 

A.     I  am  not  in  active  practice. 

Q.     No.  I  mean  you  are  still  a  licensed  C.  P.  A.  ? 

A.    Yes. 

Q.  Mr.  Simonson,  are  you  familiar  with  the 
case  of  United  States  vs.  Joe  Palermo? 

A.    Yes,  I  am. 

Q.  And  what  position  did  you  have  in  relation 
to  that  case  ? 
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A.  I  was  a  Special  Agent  for  the  Internal  Rev- 
jnue  Service  investigating  Joe  Palermo. 

Q.  Now,  do  you  recall  wlien  you  were  first 
issigned  to  this  case?  A.     December  14,  1954. 

Q.  And  were  you  then  a  resident  of  Seattle  or 
lere? 

A.     I  was  a  resident  of  Yakima  at  that  time. 

Q.  And  where  were  you  employed  by  the  In- 
;ernal  Revenue  prior  to  your  tour  at  Yakima  ? 

A.    At  Seattle,  Washington. 

Q.    What  were  you  doing  at  Seattle  1 

A.     I  was  a  Special  Agent  in  Seattle. 

Q.  Have  you  always  been  a  Special  Agent  with 
;he  Internal  Revenue?  A.     I  have,  yes. 

Q.     Now,  do  you  know  Mr.  Joe  Palermo?  [258] 

A.     I  do. 

Q.  You  have  met  him,  have  you? 

A.  Yes,  I  have. 

Q.  You  conducted  your  portion  of  the  investiga- 
;ion  of  this  case,  I  take  it?  A.     I  did,  yes. 

Q.  Now,  did  you  have,  that  is  in  the  past  did  you 
lave  a  meeting  with  Mr.  Palermo  in  which  you  in- 
;pected  any  records  of  any  kind? 

A.    Yes,  I  did. 

Q.    When  was  that,  and  where  was  that? 

A.  The  first  meeting  I  had  with  Mr.  Palermo 
A'as  December  28th,  1954,  at  Goldendale,  Washing- 
■on,  in  the  Internal  Revenue  office  there. 

Q.     And  who  was  present  at  that  meeting? 

A.  Mrs.  Palermo,  Mr.  Palermo,  Mr.  Moore,  Mr. 
Brown,  Mr.  Blankenship  and  mvself. 
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Q.  Now,  did  you  inspect  any  records  of  Mr.  Pa- 
lermo at  that  time? 

A.    We  looked  at  Ms  books.  He  had  them  present. 

Q.    What  do  you  mean  by  books  ? 

A.  The  books  where  he  recorded  his  receipts 
from  the  logging  business  and  other  information  in- 
cluded in  his  books. 

Q.  And  what  years  were  involved  that  you  were 
looking  at,  at  that  time  ?  [259] 

A.  I  don't  recall  what  the  years  were  we  had  at 
that  particular  meeting  but  we  did  have  his  books 
covering  at  least  a  portion  of  the  years  we  were 
checking. 

Q.  Now,  did  you  have  any  other  occasion  to  ex- 
amine the  books  and  records  of  Mr.  Palermo  ? 

A.     I  did,  yes,  sir. 

Q.    Where  and  when  was  that  ? 

A.  I  examined  the  books  in  Mr.  Moore's  office 
here  at  Yakima,  during  the  year  1955  and  about  in 
June,  1955,  there  was  several  days  in  June  I  ex- 
amined those  books  and  later  I  recall  I  did  not  have 
1948  books  which  he  did  not  have  there  at  one  time 
but  he  did  bring  those  up  and  I  examined  those 
later. 

Q.  Now,  you  have  then  examined  the  books  and 
records  from  the  year  1948  through  the  indictmenli 
years  of  1950,  through  1953?  A.     I  have. 

Q.  And  did  you  make  yourself  a  schedule  rH 
that  time  of  what  was  included  in  the  books  and  rec- 
ords? 

A.     No,   T   did   not.    Mr.   Moore    furnislierl    Mv. 
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Blankenship  with  photostats  of  the  records  so  far  as 
^oss  receipts  are  concerned  and  I  examined  the 
books  in  Mr.  Moore's  office. 

Q.  Now,  have  you  examined  the  photostatic 
copies  of  books  and  records  given  to  Mr.  Blanken- 
ship? A.    I  have.  [260] 

Q.  And  those  are  the  photostats — some  of  those 
photostats  are  now  in  evidence,  is  that  correct? 

A.     That  is  correct. 

Q.  Do  you  have  in  your  possession  one  of  those 
photostats  that  was  given  to  you  ? 

A.     There  is  one  that  was  given  for  the  year  1948. 

Q.     And  do  you  have  that  with  you  ? 

A.     No,  I  don't  have  that  with  me. 

Q.     Or  do  I  have  that? 

A.     I  don 't  have  it.  You  have  it. 

Q.    I  have  it?  A.    Yes. 

Mr.  Bantz :  Would  you  mark  this  for  identifica- 
tion? 

The  Clerk:     Plaintiff's  85. 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  85, 
would  you  examine  that  and  tell  me  if  you  have  seen 
it  before  and  when? 

A.  I  have,  and  this  is  a  photostat  of  a  record 
which  was  given  to  me  by  Mr.  Moore. 

Q.    When  did  you  receive  it? 

A.     On  September  14th,  1955. 

Q.     What  is  it  alleged  to  be,  or  purported  to  be? 

A.  Tt  is  a  record  for  receipts  for  1948  for  Joe 
Palermo  and  also  includes  receipts  for  '47. 

Q.     Mr.  Simonson.  have  you  had  a  chance  to  ex- 
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amine  the  books  [261]  and  records  of  Mr.  Palermo 

as  to  the  year  of  1950  ?  A.     Yes,  I  have. 

Q.  And  you  did  that  through  your  meetings  with 
him  and  the  exhibits  that  are  now  in  evidence? 

A.    Yes. 

Q.  Did  you  have  a  chance  to  examine  the  bank 
records  involving  the  deposits  of  Mr.  Palermo  in 
the  National  Bank  of  Commerce  at  White  Salmon? 

A.    Yes,  I  did. 

Q.    And  when  was  that? 

A.  We  examined  the  deposits  in  the  National 
Bank  of  Commerce  on  March  9th  and  10th  of  1955. 

Q.  And  are  those  bank  deposit  ledgers  in  evi- 
dence now?  A.     They  are. 

Q.    And  have  you  examined  them  ? 

A.    Yes,  I  have. 

Q.     They  are  one  and  the  same?  A.     Yes. 

Q.  Did  you  have  an  opportunity  to  examine  the 
records  of  the  bank  in  Stevenson  for  the  year  of 
1950?  A.     I  did. 

Q.    And  do  you  recall  when  that  was? 

A.  It  was  about  March  10th  or  11th  or  in  that 
period  of  time. 

Q.     And  are  those  records  in  evidence  now? 

A.    Yes,  they  are.  [262] 

Mr.  Bantz:  May  I  have  Plaintiff's  Exhibits  26 
through  30,  please,  Mr.  Taylor.  May  I  have  Ex- 
hibits 71  through  74? 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
hibit 71,  have  you  seen  that  before? 

A.    Yes,  I  have. 
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Q.     And  what  is  that  now'? 

A.  That  is  a  photostatic  copy  of  Joe  Palermo's 
receipts  for  the  year  1951. 

Q.     For  1951? 

A.     I  mean — I  am  sorry,  I  mean  1950. 

The  Court:    What  number  is  that? 

Mr.  Bantz:  That  is  Plaintiff's  Exhibit  71,  Your 
Honor. 

The  Court:     All  right. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  27  for 
Identification,  have  you  had  an  opportunity  to  ex- 
amine that  exhibit?  A.     Yes,  I  have. 

Mr.  Bantz:  And,  Mr.  Taylor,  would  you  eli]) 
that  in  there,  that  loose  |>iece  oi  }>aper? 

Q.  Have  you  had  a  chance  to  examine  this 
Plaintiff's  exhibit?  A.     Yes,  I  have. 

Q.  And  have  you  checked  that  exhibit  for  identi- 
fication in  connection  with  Plaintiff's  Exhibit  71 
that  you  have  in  your  hand?  A.     Yes,  I  have. 

Mr.  Bantz:  All  right.  May  I  have,  Mr.  Taylor, 
plaintiff's  [263]  Exhibits  3,  4,  5,  and  6. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  3, 
which  is  the  1950  income  tax  return  of  Mr.  Palermo, 
will  you  just  look  at  that  again.  Have  you  had  a 
chance  to  examine  that  previously? 

A.     Yes,  I  have. 

Q.  Now,  Mr.  Simonson,  have  you  ever  checked 
the  figures  on  Plaintiff's  Exhibit  71  and  Plaintiff's 
Exhibit  27  for  Identification  and  Plaintiff's  Ex- 
hibit 3,  which  is  the  1950  income  tax  return  of  Mr. 
Palermo,  against  each  other? 
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A.    Yes,  I  have. 

Q.  Just  tell  me  what  is  the  relationship  of  Plain- 
tiff's Exhibit  27  for  Identification  to  71  and  3  that 
have  been  admitted? 

Mr.  Moore:  Your  Honor,  I  don't  think  that  is 
proper  examination  for  the  witness  to  tell  or  testify 
as  to  the  contents  of  an  identification  that 

Mr.  Bantz:  I  am  trying  to  get  it  admitted  on 
the  relationship,  that  is  what  I  am  trying  to  do. 

The  Court:  I  think  what  counsel  is  asking  him, 
as  an  accounting  expert  what  from  the  standpoint 
of  accounting  and  record  keeping  is  the  relation  be- 
tween them.  Is  that  it? 

Mr.  Bantz:     Yes;  that  is  right. 

Mr.  Moore :  I  thought  he  was  going  to  testify  as 
to  accounting.  [264] 

The  Court:     The  relationship  between  them. 

Mr.  Bantz:    Yes,  the  relationship  between  them. 

A.  The  Exhibit  27  is  work  papers  of  R.  J.  Bates 
used  in  the  preparation  of  the  income  tax  return 
which  is  Plaintiff's  Exhibit  3. 

Q.  And  what  is  the  relation  of  71  to  27  for  Iden- 
tification? 

A.  Exhibit  71  is  Mr.  Palermo's  receipt  record 
which  were  the  figures  which  w^ere  obtained  to  be 
put  on  Exhibit  27  being  the  work  papers  and  also 
Exhibit  3. 

Q.  Do  the  work  papers  and  Exhibit  71  for  all 
practical  purposes  have  the  same  figures? 

A.  The  total  of  the  receipts  of  71  acree  on  the 
v:ork  papers  and  on  the  income  tax  return. 
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Mr.  Bantz :  Now,  Your  Honor,  at  this  time  I  am 
^oing  to  offer  Plaintiff's  Exhibit  27  for  Identifica- 
tion, which  was  identified  by  Mr.  Bates  previously. 

Mr.  Moore:  Now,  Your  Honor,  I  frankly  don't 
jelieve  that  Plaintiff's  Exhibit  27  for  Identification 
las  been  properly  identified.  The  witness  has  testi- 
ied  that  these  are  the  work  papers  of  Mr.  Bates 
3ut  I  don't  think  that  we  know  that  they  are  all 
NOYk  papers  that  were  used  by  Mr.  Bates  because 
Mr.  Bates  couldn't  tell  us,  nor  could  his  son.  The 
Dapers  to  all  intents  and  purposes  have  only  been 
dentified  as  being  papers  upon  which  the  year  1950 
;vas  written  and  which  Mr.  Bates'  son  said  con- 
;ained  his  father's  handwriting  [265]  and  somebody 
jlse's  handwriting. 

The  Court:     Is  that  the  year  1950? 

Mr.  Moore:     Yes,  1950,  Your  Honor. 

The  Court:     That  is  27,  do  you  mean? 

Mr.  Bantz:  Yes,  27  for  Identification  for  the 
^ear  1950. 

The  Court:  Well,  I  think  that  that  should  be 
idmitted.  I  think  they  have  been  sufficiently  iden- 
ified,  that  is  not  all  of  them,  and  that  is  subject  to 
^ebuttal  or  explanation. 

Mr.  Bantz :     Thank  you.  Your  Honor. 

Q.  Would  you  please  examine  Plaintiff's  Ex- 
libit  4,  which  is  the  income  tax  return  of  1951  for 
Foe  Palermo.  Have  you  reviewed  that  before,  Mr. 
Simonson?  A.    Yes,  T  have. 

Q.     And  you  are  familiar  with  it? 

A.     Yes,  T  am  familiar  with  it. 
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Q.  Now,  Mr.  Simonson,  handing  you  Plaintiff's 
Exhibit  72,  have  you  seen  that  before? 

A.    Yes,  I  have. 

Q.    And  have  you  reviewed  it  before  ? 

A.    Yes,  I  have. 

Q.    And  just  what  is  Plaintiff's  Exhibit  72 ? 

A.  That  is  the  receipt  record — that  is  photostatic 
copy  of  Mr.  Joe  Palermo's  receipt  record  for  1951. 

Q.    And  where  did  you  receive  that? 

A.     That  was  received  from  Mr.  Moore.  [266] 

Q.  Now,  checking  Plaintiff's  Exhibit  72  against 
Plaintiff's  4,  can  you  look  and  tell  whether  the  fig- 
ures on  Plaintiff's  Exhibit  72  appear  on  Plaintiff's 
Exhibit  4  as  to  income  ? 

A.  The  amounts  recorded  on  Plaintiff's  Exhibit 
72,  the  total  of  those  amoimts  agree  with  the  total 
shown  on  Exhibit  4,  the  income  tax  return. 

Q.     For  the  same  year? 

A.     For  the  same  year. 

Q.  All  right.  Now,  handing  you  Plaintiff's  Ex- 
hibit 28  for  Identification,  will  you  examine  that 
please.  Now,  have  you  seen  that  exhibit  before? 

A.     Yes,  I  have. 

Q.     And  have  you  reviewed  that  exhibit  before? 

A.     Yes,  I  have. 

Q.  Now,  have  you  had  an  opportunity  to  com- 
pare Plaintiff's  Exhibit  28  for  Identification  with 
Plaintiff's  Exhibit  72  and  Plaintiff's  Exhibit  4? 

A.    Yes,  I  have. 

Q.     What    is    the    general    comparison    between 


United  States  of  America  233 

Testimony  of  Paul  Simonson.) 

Plaintiff's  Exhibit  28  for  Identification  and  Plain- 

iff's  Exhibits  4  and  72? 

A.  The  total  of  the  figures  on  Exhibit  72  agrees 
vith  the  total  shown  on  Exhibit  28  and  on  Exhibit 
t,  the  income  tax  return.  The  totals  are  all  the  same 
■or  gross  receipts. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  offer 
Plaintiff's  [267]  Exhibit  28  for  Identification  that 
vas  previously  identified  by  Mr.  Bates. 

Mr.  Moore:  Same  objection,  Your  Honor,  im- 
properly identified. 

The  Court:    All  right,  it  will  be  admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  27  and 
28.) 

Q.  Handing  you  Plaintiff's  Exhibit  5,  will  you 
please  examine  the  exhibit?  What  is  it  and  have 
^ou  seen  it  before? 

A.  This  is  income  tax  return  of  Joe  Palermo  and 
Bertha  Palermo  for  the  year  1952,  and  I  have  seen 
it  before. 

Q.    And  have  you  reviewed  it  previously? 

A.    Yes,  I  have. 

Q.  Handing  you  Plaintiff's  Exhibit  73,  have  you 
seen  that  Exhibit?  A.    Yes,  I  have. 

Q.    What  is  that  Exhibit? 

A.  That  is  photostatic  copy  of  receipt  record  of 
Joe  Palermo  for  the  year  1952. 

Q.  And  where  did  we  receive  Plaintiff's  Exhil)it 
7^?  A.     From  Mr.  ^Toore, 
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Q.  And  that  alleges  to  be  the  receipts  for  the 
year  1952?  A.     Yes,  sir.  [268] 

Q.  Handing  you  Plaintiff's  Exhibit  29  for  Iden- 
tification, would  you  please  examine  Exhibit  29. 
Have  you  seen  Plaintiff's  Exhibit  29  for  Identifi- 
cation before,  Mr.  Simonson? 

A.    Yes,  I  have. 

Q.  Have  you  had  an  opportunity  to  examine 
Plaintiff's  Exhibit  29  for  Identification  along  with 
Plaintiff's  Exhibit  73  and  Plaintiff's  Exhibit  5? 

A.    I  have. 

Q.  And  how  does  Plaintiff's  Exhibit — Is  that 
28?  A.     29. 

Q.  29  compare  with  Plaintiff's  Exhibit  73  and 
Plaintiff's  Exhibit  5? 

A.  The  gross  receipts  figure  on  a]l  these  three 
are  exactly  the  same. 

Q.    And  are  all  for  the  same  year  ? 

A.    Yes,  all  for  the  same  year. 

Q.    And  all  for  Mr.  Palermo? 

A.    Yes,  all  for  Mr.  Palermo. 

Mr.  Bantz:  Your  Honor,  at  this  time  I  will 
offer  in  evidence  Plaintiff's  Exhibit  29. 

Mr.  Moore:  Same  objection,  insufficient  identifi- 
cation. 

The  Court:    Admitted.  That  is  for  the  year  1952 f 

Mr.  Bantz :     That  is  for  the  year  1952. 

(Whc^reupon,  said  document  was  [269]  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No. 
29.) 
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Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
libit  6,  will  you  please  see  if  you  have  seen  it  be- 
:ore  and  state  what  it  is  and  if  you  are  familiar 
\dth  it? 

A.  This  is  income  tax  return  for  the  year  1953 
)f  Joe  and  Bertha  Palermo.  I  have  seen  it  before 
ind  I  have  had  a  chance  to  look  it  over. 

Q.  Handing  you  Plaintiff's  Exhibit  74,  will  you 
)lease  examine  that  and  state  what  it  is? 

A.  This  is  photostatic  copy  of  receipts  record  of 
Foe  Palermo  for  the  year  1953. 

Q.     And  where  did  you  see  that  previously  ? 

A.    WeU 

Q.     Or  where  did  you  get  it? 

A.     Mr.  Moore  gave  it  to  us. 

Q.     To  you  or  Mr.  Blankenship  ? 

A.     Yes,  to  Mr.  Blankenship. 

Q.     Were  you  present  at  that  time  ? 

A.    No,  I  wasn't. 

Q.  Have  you  had  an  opportunity  to  review  it 
vhile  it  has  been  in  evidence  ?  A.     Yes. 

Q.  Handing  you  Plaintiff's  Exhibit  30  for  Iden- 
ification,  have  you  seen  Plaintiff's  Exhibit  30  for 
:dentification  [270]  before?  A.     Yes. 

Q.     And  have  you  had  a  chance  to  check  it  over? 

A.    Yes,  I  have. 

Q.  Now,  Mr.  Simonson,  have  you  had  an  oppor- 
nnity  to  examine  Plaintiff's  Exhibit  30  for  Tden- 
ification  in  connection  with  Plaintiff's  Exhibit  74 
md  Plantiff's  Exhibit  6?  A.     Yes,  T  have. 
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Q.  And  how  does  the  Plaintiff's  Exhibit  30  for 
Identification  compare  with  Plaintiff's  Exhibits  6 
and  74? 

A.  The  figure  for  gross  receii)ts  on  Exhibits  30 
and  74  is  exactly  the  same.  However,  on  the  income 
tax  return,  Exhibit  6,  where  Exhibits  30  and  74 
show  seventy-three  cents  at  the  end  of  gross  re- 
ceipts. Exhibit  6  shows  seventy-two  cents. 

Q.  In  other  words,  on  Plaintiff's  Exliibit  6  it 
reads  $102,901.72?  A.     Yes. 

Q.  And  what  does  it  read  then  on  Plaintiff's 
Exhibit  30?  A.    $102,901.73. 

Q.     Does  it  appear  to  be  the  same  item? 

A.    Yes. 

Mr.  Bantz:  Your  Honor,  I  offer  Identification 
30  in  evidence. 

Mr.  Moore:  Same  objection,  insufficient  identi- 
fication. 

Mr.  Bantz:  Your  Honor,  I  offer  it  in  [271]  evi- 
dence. 

The  Court:  Will  counsel  step  up  to  the  bench 
with  the  exhibit. 

(Whereupon,  the  following  proceedings  oc- 
curred at  bench.) 

The  Court:  This  is  supposed  to  be  Bates'  work 
sheet? 

Mr.  Bantz:  That  is  what  he  testified  he  got  from 
Palermo. 

The  Court:    Oh,  I  see. 
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Mr.  Baiitz:    And  here  are  his  books  and  records. 

Mr.  Moore:    He  couldn't  even  see. 

The  Court:  The  boy  testified  that  it  wasn't  even 
in  his  father's  handwriting. 

Mr.  Bantz:  He  testified  that  he  got  the  papers 
that  he  wrote  up  the  income  tax  from  Palermo  and 
that  the  figure  on  here  coincides  with  the  figure  on 
the  income  tax  return. 

The  Court:  I  think  that  he  testified  that  this 
1953  was  his  handwriting. 

Mr.  Bantz:    Yes. 

The  Court:  He  seemed  to  be  able  to  see  better 
with  his  glasses  off.  The  reason  I  was  doubtful 
about  it,  the  boy  didn't  identify  it. 

Mr.  Bantz:  But  he  did,  the  father.  He  testified 
that  he  received  '53  from  Joe  Palermo. 

The  Court:     Yes,  all  right.  It  will  be  admitted. 

(Whereupon,    the    following   proceeding    oc- 
curred in  open  court.) 

The  Court:     It  will  be  admitted.  30  [272] 

(Whereupon,  said  document  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  30.) 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
libit  85,  will  you  state  if  you  have  seen  that  before  ? 

A.     Yes,  I  have. 

Q.     And  what  is  that? 

A.  That  is  a  photostat  of  a  receipt  record  for 
he  year  1948,  and  inchiding  1947,  of  Joe  Palermo. 
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Q.  All  right,  handing  you  Plaintiff's  Exhibit  2, 
have  you  examined  Plaintiff's  Exhibit  2  before? 

A.    Yes,  I  have. 

Q.     And  what  is  Plaintiff's  Exhibit  21 

A.  Plaintiff's  Exhibit  2  is  an  income  tax  return 
for  the  year  1949,  of  Joe  and  Bertha  Palermo. 

Q.  And  handing  you  Plaintiff's  Exhibit  26  for 
Identification,  have  you  had  an  opportunity  to  ex- 
amiae  that?  A.    Yes,  I  have. 

Q.    And  what 

A.    These  are  work  sheets 


Q.  No,  just  a  minute.  Have  you  had  an  oppor- 
tunity to  compare  Plaintiff's  Exhibit  26  in  connec- 
tion with  Plaintiff's  Exhibits  2  and  85? 

Mr.  Bantz:  Excuse  me,  just  a  moment,  Your 
Honor. 

The  Court:    Yes.  [273] 

Mr.  Bantz:  May  I  have  Plaintiff's  Exhibit  70. 
I  got  the  wrong  one. 

Q.  Handing  you  Plaintiff's  Exhibit  70,  have  you 
seen  that  exhibit  before  ?  A.    Yes,  I  have. 

Q.    And  what  is  that  exhibit? 

A.  That  is  photostatic  copy  of  Joe  Palermo's 
receipts  record  for  the  year  1949. 

Q.  Now,  have  you  had  a  chance  to  compare 
Plaintiff's  Exhibit  70.  Plaintiff's  Exhibit  2  and 
Plaintiff's  Exhibit  for  Identification  No.  26? 

A.    Yes,  I  have. 

Q.     And  what  is  the  comparison  ? 

A.  The  total  receipts — the  total  figure  for  re- 
ceipts shown  on  each  one  of  those  is  the  same,  the 
total. 
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Q.  Now,  Plaintiff's  Exhibit  70  was  the  receipts 
of  Palermo?  A.     For  the  year  1949. 

Q.     They  match  the  others?  A.     Yes. 

Mr.  Bantz:  Your  Honor,  at  this  time  I  would 
like  to  offer  in  evidence  Plaintiff's  26  which  is  for 
the  year  1949,  not  for  the  purpose  of  the  indictment 
but  to  show  the  general  trend  and  scheme  of  han- 
iling  books  on  prior  years  and  with  that  limited  un- 
ierstanding. 

Mr.  Moore:    Your  Honor,  I  don't  think 

The  Court:  I  [274]  will  ask  the  jury  to  step  out 
for  a  moment. 

(Whereupon,   the   following-  ]:>roeee(]ini>s   oc- 
curred ill  the  absence  of  the  jury.) 

Mr.  Bantz:  I  just  want  to  put  in  evidence  for 
;he  year  1949  to  show  that  there  were  similar  acts 
)r  transactions  for  prior  years,  and  in  this  particu- 
ar  case  he  handled  it  with  Mr.  Bates  the  same  way 
hat  he  handled  it  in  1950,  1951,  '52  and  '53.  We 
vould  show  the  same  in  1949. 

The  Court:  You  propose  to  show  understate- 
nent  of  income  tax  for  the  year  1949? 

Mr.  Bantz:     I  do,  yes. 

The  Court:     Are  you  going-  back  of  that? 

Mr.  P>antz:  Well,  T  have  1948  but  T  don't  have 
he  worlv  sheets  of  Mr.  Bates,  and  T  don't  propose 
0  i^-o  ]\-u'k  of  that  For  tliat  reason.  T  waited  luitil 
.  got  all  of  the  evidence  in  here  and  there  is  some 
ndication  that  I  could  g(>t  some  in  bnt  1  think,  yonr 
Tonor,  r  am  going  to  stay  within  1.949  for  fh;\i:  piw- 
icular  item. 
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The  Court:  You  said  you  were  going  to  use  net 
worth  at  present.  Actually  you  used  both  of  them, 
net  receipts  for  these  particular  items  not  included 
in  the  returns  and  the  net  worth,  too,  is  that  it? 

Mr.  Bantz :  Well,  I  will  state  that.  Your  Honor, 
the  net  worth  used  we  are  going  to  assume  that  the 
net  woi-th  which  [275]  defendant  made  up  doesn't 
vary  much  from  being  correct,  and  it  is  in  the  files 
and  we  have  an  affidavit 

The  Court:     You  are  going  to  have  that? 

Mr.  Bantz:  Well,  it  is  offered  to  us  by  his  at- 
torney imder  power  of  attorney  and  we  have  it. 
And  I  might  make  an  offer  of  proof  as  to  what  may 
be  testified  to  at  this  time  and  that  is  that  our  ac- 
countants will  agree  that  it  is  correct,  that  is  in  all 
major  phases  of  it.  There  may  be  a  dollar  or  two 
difference. 

The  Court:  The  point  I  was  getting  at:  When 
was  the  beginning  of  the  net  worth  computations'? 

Mr.  Bantz:  We  are  going  to  have  to  go  into 
1948  a  little  bit  to  make  this  work. 

The  Court:  The  reason  I  was  asking  that — I 
will  ask  Mr.  Moore.  The  reason  that  I  asked,  the 
Goverimaent  can't  start  on  the  first  day  of  the  in- 
dictment. They  are  permitted  to  go  back  a  reason- 
able time  and  a  reasonable  time  is  considered  to  be 
a  nmnber  of  years,  and  carry  it  down.  Of  course, 
that  Avouldn't  permit  the  introduction  after  the  be- 
ginning date  of  the  net  worth  computations.  It 
wouldn't  permit  the  introduction  of  net  worth  re- 
ceipts and  disbursements.  I  don't  tliiiik  it  would 
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nake  admissible  the  prior  income  tax  returns  for 
Drior  years.  However,  if  you  claim  that  there  was 
I  similar  method  of  operation  and  that  there  was 
inderstatement  in  prior  years,  then  the  prior  years 
)ecome  [276]  admissible  for  the  purpose  of  bearing 
m  the  intent  or  wilfulness  or  guilty  knowledge,  and 
[  think  that  that  is  the  way  that  courts  have  in- 
structed when  it  has  been  in  the  income  tax  cases, 
[t  was  in  the  Bales  case  and  it  was  affirmed  by  the 
2)ircuit  Court  of  Appeals.  I  think  that  can  be  used. 
What  is  your  position,  Mr.  Moore? 

Mr.  Moore:  Well,  first  of  all,  I  again  must  urge 
:hat  Plaintiff's  26  has  not  been  properly  identified, 
that  Mr.  Simonson  has  added  only  that  he  looked  at 
three  sheets  of  paper  and  he  advised  that  the 
3T0SS — what  appears  to  be  the  gross  is  the  same. 

The  Court:  Do  you  still  claim  that  as  to  26  that 
Mr.  Bates,  Senior,  said  he  got  that  from  Mr.  Joe 
Palermo  ? 

Mr.  Bantz :     Yes,  I  do. 

The  Court:     I  don't  know  whether  it  shows  that. 

Mr.  Moore :  I  don't  think  that  Mr.  Bates,  Senior, 
said  anything  more  than:  ''There's  some  papers 
and  T  can't  read  them."  And  he  testified  generally 
that  Mr.  Palermo  brought  some  papers  to  him  for 
his  use  in  preparing  Mr.  Palermo's  tax  returns, 
but  I  don't  think  that  he  ever  testified  that  26  for 
Identification  were  the  papers  that  Mr.  Palermo 
brought  or  that  they  were  the  papers  that  he  used 
to  prepare  Mr.  Palermo's  tax  returns,  any  more 
than  he  did  the  rest  of  these. 
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Mr.  Bantz:  Well,  I  think  he  said  that  it  was 
taken  down  from  the  discussion  with  Mr.  Palermo, 
so  that  they  were  his  [277]  notes.  Now,  I  am  not 
saying  that  they  can't  cross-examine  but  as  to  the 
gross  income  he  testified  that  he  got  that  informa- 
tion from  Mr.  Palermo's  receipts,  from  the  papers 
he  received  from  Mr.  Palermo  and  if  he  did  not  get 
the  papers  he  wrote  it  down  from  what  was  said, 
and  certainly  you  can't  get  any  more  positive  iden- 
tification. That  was  information  from  Mr.  Palermo 
and  certainly  you  can't  get  anything  more  positive 
than  that. 

Mr.  Moore:     May  I  say  one  word? 

The  Court:     Yes. 

Mr.  Moore:  I  think  that  the  identification  of 
these  papers.  Plaintiff's  27,  28,  29,  and  30  is  simi- 
lar to  having  his  son  get  on  the  stand  and  look  at 
those  papers  and  say:  ''That  is  my  father's  hand- 
writing," and  fold  them  up  and  seal  them,  because 
Mr.  Bates  didn't  see  them. 

The  Court:  His  eyesight  wasn't  that  bad.  The 
figures  were  his  figures  although  he  wasn't  able  to 
identify  it  entirely.  Wasn't  he  the  witness  who  took 
his  glasses  off? 

Mr.  Bantz:  No,  there  was  another  witness  that' 
took  his  glasses  off. 

The  Court :  If  I  remember  right,  he  did  look  and 
say:  '"53  is  my  handwriting." 

Mr.  Moore:  Then,  I  can  make  one  more  objec- 
tion and  T  will  be  through. 
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The  Court:     Yes.  [278] 

Mr.  Moore :  The  Government  contends  that  they 
ntend  to  introduce  all  of  these  for  the  purpose  of 
Droving  a  pattern  which  is  another  statement  for 
;howing  intent.  As  I  remember  the  cases,  Your 
ilonor,  the  cases  require  with  reference  to  the  proof 
)f  intent  there  must  not  merely  be  understatement 
)f  income  tax  nor  must  there  be  understatement  of 
ncome  for  one  year  but  there  must  be  a  consistent 
3attem,  and  when  they  say  consistent  pattern  I 
;hink  they  mean  exactly  what  they  say,  that  there 
nust  be  some  consistent  pattern  to  the  under  report- 
ng,  and  I  see  that  there  is  nothing  here  to  show 
;hat  with  the  prior  year  and  the  years  of  '50,  '51, 
52,  and  '53  there  is  a  consistent  pattern. 

Mr.  Bantz:  Of  course.  Your  Honor,  we  are  go- 
ng to  be  out  of  court  if  we  can't  show  that  there  is 
I  pattern  from  1948  to  1953  in  withholding  checks 
md  not  putting  them  on  his  books,  and  that  is  what 
le  was  doing.  We  are  showing  net  worth  all  along 
)ecause  they  came  up  with  net  worth  and  it  sub- 
itantiates  our  position,  but  we  are  certainly  going 
;o  prove  that  in  1948  there  were  checks  that  weren't 
'ecorded,  and  that  he  didn't  turn  into  his  income 
;ax  returns  and  were  not  in  the  books  there  and  that 
s  what  I  am  trying  to  show  here. 

The  Court:  Well,  I  don't  think  that  the  pattern 
las  to  be  an  elaborate  pattern. 

Mr.  Bantz:    No.  [279] 

The  Court:  And,  of  course,  the  Government 
jan't  prove  all  of  its  case  at  one  time.  They  have 
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to  start  somewhere  with  these  documents,  and  if  you 
propose  what  you  are  going  to  show  I  am  going  to 
admit  the  evidence,  and  if  you  don't  follow  it  out 
the  best  I  can  do  is  grant  a  motion  to  strike  it  and 
the  jury  disregard  it.  I  think  if  you  can  state  what 
you  propose  that  you  should  be  permitted  to  show 
that.  As  I  understand  it,  you  are  not  going  beyond 
this  at  this  time? 

Mr.  Bantz :  Well,  we  got  some  checks  and  we  are 
going  on  only  to  prove  one  matter  on  it,  and  we 
are  going  to  prove  what  was  identified  and  what  can 
be  identified  by  the  witness  on  the  stand,  and  I  am 
going  to  stay  right  here  in  the  courtroom  and  I  am 
not  going  to  get  out  of  here  and  not  show  any  other 
previous  time. 

The  Court:  If  you  wish,  Mr.  Moore,  the  record 
may  show  that  you  object  to  all  of  this  as  prior  to 
the  indictment  time. 

Mr.  Moore:  Yes,  I  think  I  better  get  up  and  ob- 
ject. 

The  Court:  Yes.  By  showing  the  prior  transac- 
tions in  prior  years  the  record  may  show  your  ob- 
jection without  your  repeating  it  each  time  a  ques- 
tion is  asked.  All  right,  if  you  will  bring  in  the 

jury. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  presence  of  the  jury.)  [280] 

The  Court:  Now,  ladies  and  gentlemen  of  the 
jury,  there  has  been  offered  here,  as  you  recall  be- 
fore you  were  sent  out  to  the  jury  room,  there  was 
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offered  some  documents  which  pertained  to  the  cal- 
endar tax  year  of  1949.  I  call  your  attention  to  the 
fact  that  the  four  counts  of  the  indictment  cover  the 
tax  years  which  are  the  calendar  years  of  1950 
through  1953,  inclusive.  Now,  those  are  the  only 
fears  on  which  the  defendant  is  charged  in  this  in- 
iictment  with  attempting  to  evade  income  tax  by 
making  false  and  fraudulent  returns.  The  evidence 
that  is  offered  is  for  the  year  1949,  the  prior  year,  the 
^ear  prior  to  the  first  year  in  the  indictment  which  is 
mly  offered  for  the  limited  purpose,  and  that  is 
:he  United  States  Attorney  is  endeavoring  to  show 
:hat  there  was  not  only  understatement  of  income 
:ax  for  the  prior  year  1949,  but  that  it  was  in  ac- 
cordance with  the  same  plan  and  scheme  for  other 
i^ears,  and  by  that  evidence  he  hopes  to  give  some 
consideration  of  the  intent  as  far  as  the  guilty 
?:nowledge  when  it  was  made  for  the  prior  year, 
^ow,  it  is  only  for  the  purpose  of  bearing  on  the 
vilfullness,  as  I  will  define  that  to  you  in  my  in- 
itructions,  and  it  is  not  any  evidence  that  he  com- 
nitted  the  offenses  charged  in  the  indictment.  It 
mly  goes  to  the  intent.  All  right,  you  may  proceed. 

Mr.  Bantz :     I  will  offer  26  into  evidence. 

The  Court:     It  will  be  admitted  now.  Which  one 
lid  [281]  you  offer  now? 

Mr.  Bantz:     26. 

The  Court:    70  is  not  in  yet,  according  to  my 
Lotes. 

:Mr.  Bantz:     Yes,  that's  right.  And  I  am  pxAnn-  fo 
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offer,  well,  I  have  already  made  an  offer  on  2  and 

70,  Your  Honor. 

The  Court :  Well,  let  me  see,  26  will  be  admitted. 
You  offered  that,  didn't  you? 

Mr.  Bantz:    Yes. 

The  Court:    And  then  2? 

Mr.  Bantz:    Yes. 

The  Court:  And  2  will  be  admitted  and  70.  The 
record  will  show  the  objections. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  Nos.  26,  2, 
and  70.) 

Mr.  Bantz:    May  I  have  66  and  67. 

Q.  Mr.  Simonson,  did  you  have  an  opportunity 
to  check  the  records  of  Mr.  Zunke  as  to  the  checks 
he  put  in  evidence  or  that  he  testified  about? 

A.     Yes,  I  have. 

Mr.  Bantz:  Now,  Mr.  Taylor,  let  me  have  Ex- 
hibits 12  and  16,  would  you. 

The  Court :     Both  in  evidence  ? 

Mr.  Bantz :     They  are.  Your  Honor.  [282] 

Q.  Handing  you  Plaintiff's  Exhibit  12  and 
Plaintiff's  Exhibit  16,  Mr.  Simonson,  have  you  had 
the  chance  to  review  those  previously? 

A.     I  have. 

Q.  And  have  you  examined  them  as  to  the  de- 
posits of  Mr.  Zunke?  A.    Yes,  I  have. 

Q.  Did  you  examine  the  books  of  Mr.  Palermo 
for  the  year  of  1950  to  see  if  he  had  recorded  the 
money  he  received  from  Mr.  Zunke? 
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A.     I  did. 

Q.     And  what  did  those  books  and  records  show '? 

A.  Mr.  Zunke  testified  that  three  deposits,  one 
iated  June  29,  1950,  for  $753.46,  one  dated  Septem- 
3er  27,  1950,  for  $789.37,  and  one  dated  November 
I6th,  1950,  in  the  amount  of  $1677.32  were  paid  to 
Toe  Palermo  for  logs.  I  compared  those  payments 
ind  deposits  with  the  record  book  in  Exhibit  71 
md  none  of  those  three  payments  were  recorded  on 
the  books  of  Joe  Palermo. 

Q.  Mr.  Simonson,  were  the  deposits  that  we  are 
talking  about  there,  or  the  checks  that  we  are  talk- 
ing about  there  deposited  in  the  bank  ? 

A.     They  were. 

Q.     And  what  bank  were  they  deposited  in? 

A.  Check  for  $753.46  was  deposited  in  the  Bank 
of  Stevenson,  [283]  and  the  other  two  checks  were 
deposited  at  the  National  Bank  of  Commerce  or  Se- 
curity State  Bank  at  that  time  in  White  Salmon. 

Mr.  Bantz:  May  counsel  approach  the  bench, 
Your  Honor,  for  a  moment? 

The  Court:     Yes,  all  right. 

(Whereuijon,  the  following  proceedings  oc- 
curred at  the  bench,  away  from  hearing  of  the 
jury.) 

Mr.  Bantz:  Your  Honor,  I  am  sorry  I  didn't 
take  this  up  at  the  time  the  jury  was  out.  We  are 
going  to  go  down  through  each  of  these  fellows  that 
have  testified  and  put  in  the  present  compiled  list, 
Your  Honor.  T  don't  want  to   identify  tliese  sc])- 
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arately  if  I  can  avoid  it.  I  am  willing  to  do  it,  and 
they  are  separate  items.  Can  I  wait  and  have  a  dis- 
cussion about  it  and  clip  them  together  and  offer 
them  as  one  exhibit  and  show  the  compilation  ? 

The  Court :    Is  this  the  accounting  simmiary  I 

Mr.  Bantz :     This  is  my  copy  of  the  summary. 

The  Court:     Made  by  the  witness? 

Mr.  Bantz:     Yes. 

The  Court :     That  is  evidentiary  material  ? 

Mr.  Bantz :     Yes,  that  is. 

The  Court:  If  Mr.  Moore  has  no  objection,  cer- 
tainly I  haven't. 

Mr.  Bantz:  I  just  want  to  be  sure,  and  I  will 
go  over  [284]  each  one. 

The  Court:  Your  point  is  that  it  would  be  less 
confusing  if  they  were  all  together  instead  of  hav- 
ing separate  sheets'? 

Mr.  Bantz:  This  is  what  is  testified  to,  I  mean 
this  is  a  total  siunmary  of  these  here. 

The  Court:     This  is  a  recapitulation? 

Mr.  Bantz :     That  is  right. 

The  Court:  Oh,  I  see.  Well,  I  have  no  objection. 
Of  course,  counsel  should  be  given  an  opportimity  to 
object  in  detail  if  he  wants  to. 

Mr.  Moore:    When  he  introduces  it. 

The  Court:  Yes,  when  he  introduces  it,  of 
course. 

(Whereupon,  the  following  proceedings  oc- 
curred in  open  court  before  the  jury.) 

Q.     Now,  Mr.   Simonson,   did  you  for  the  year 
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L950  examine  the  books  and  records  of  Mr.  Palermo 
IS  to  receipts  from  Mr.  Ackley  of  Bingen,  Wash- 
ngton?  A.     I  did. 

Q.  And  did  you  compare  them — or  check  the  de- 
posit slips  in  the  bank  or  the  ledger  sheets  in  the 
3ank  with  the  checks  paid  to  Mr.  Palermo  by  Mr. 
ickley?  A.     Yes,  I  did. 

Q.  Now,  did  you  check  and  see  what  checks  were 
recorded  or  the  record  of  checks  recorded  in  the 
30oks  and  records  of  [285]  Mr.  Palermo  from  Mr. 
Ackley  in  the  year  19501  A.     Yes,  I  did. 

Q.  And  how  many  checks  w^ere  there  recorded 
n  the  books  ?  A.     Eleven  checks. 

Q.  And  were  there  any  checks  not  recorded  in 
lis  books  and  records  ? 

A.  There  was  a  check  of  April  20,  1950,  in  the 
amount  of  $1,593.71  not  recorded  on  the  books, 
rhere  was  a  check  as  of  Jime  20,  1950,  in  the 
amoimt  of  $3,475.14  not  recorded  on  the  books. 
There  was  a  check  dated  December  5th,  1950,  for 
^516.40,  which  was  recorded  on  the  book.  On  Au- 
gust 7th,  1950,  Mr.  Palermo — Mr.  Ackley 's  check  in 
the  amount  of  $2,612.10  was  received  by  Mr.  Pa- 
lermo and  he  recorded  it  on  his  book  at  approxi- 
mately of  that  date,  received  from  Mr.  Ackley  $2,- 
471.10  or  $141.00  less  than  the  actual  check.  The 
total  there  is  $5,726.25  which  I  did  not  find  recorded 
on  the  book. 

Q.     All  right,  were  the  checks  which  you  have 
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discussed   previously   for   the   year   1950   received 
from  Mr.  Ackley  by  Mr.  Palermo  deposited  in  the 
bank?  A.     Yes,  they  were. 

Q.     And  which  bank  were  they  deposited  in? 

A.  They  were  deposited  either  at  the  National 
Bank  of  Commerce,  White  Salmon,  or  the  Bank  of 
Stevenson. 

Q.  Now,  Mr.  Simonson,  did  you  have  an  oppor- 
tunity to  examine  [286]  the  records  of  Mr.  Palermo, 
his  books  and  records  as  to  receipts  he  received  for 
the  year  1950  from  Stevenson  Plywood  Corpora- 
tion? A.     Yes,  I  did. 

Q.  Now,  would  you  just  state  what  checks  were 
recorded  in  the  books  and  records  of  Mr.  Palermo 
from  Stevenson  Plywood  Corporation,  and  what 
checks  were  not  recorded  in  the  books  and  records  ? 

A.  I  found  fifteen  payments  recorded  in  the 
book.  I  found  April  10,  1950,  there  is  a  check  for 
$465.08  not  recorded  on  the  book.  On  July  10th, 
1950,  there  was  a  payment 

Q.  Just  a  moment,  I  am  asking  you  about  Ste- 
venson Plywood  Corporation.  I  shifted  one  sheet,  I 
am  sorry.  Stevenson  Plywood  Corporation,  would 
you  let  me  know  how  many  checks  were  recorded 
in  his  books  and  records  and  how  many  were  not  re- 
corded? 

A.  There  were  five  checks  recorded,  and  on 
July — August  31,  1950,  there  was  a  check  in  the 
amount  of  $2,612.63  not  recorded  on  the  book,  and  a 
check  of  October  31,  1950,  for  $739.12  not  recorded 
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on  the  book,  a  total  of  $3,351.75  not  recorded  on  the 

books. 

Q.    How  much  was  recorded  on  the  books? 

A.     $8,361.49. 

Q.     And  were  the  checks  deposited  at  the  bank  ? 

A.     Yes,  they  were.  [287] 

Q.  All  right,  now^,  referring  to  the  receipts  of 
Mr.  Palermo  for  the  year  1950,  in  connection  with 
the  McCormick  Lumber  Company.  Did  you  have  an 
opportunity  to  review  the  receipts  given  to  Mr.  Pa- 
lermo from  McCormick  Lumber  Company  against 
his  books  and  records,  did  you  have  that  opportu- 
nity? A.    Yes,  I  did. 

Q.  Now,  did  you  find  any  of  the  checks  recorded 
in  the  books?  A.     Yes,  I  did. 

Q.  And,  all  right,  did  you  find  any  not  recorded 
on  the  books?  A.     Yes,  I  did. 

Q.  And  did  you  find  the  checks  deposited  in  the 
bank? 

A.  They  were  all  in  the  year  1951,  except  for 
one  payment  indicated  on  the  McCormick  record 
for  $19.71,  they  were  all  deposited  to  the  National 
Bank  of  Commerce  at  White  Salmon  or  the  Bank 
of  Stevenson. 

Q.     You  are  talking  about  the  year  1950? 

A.     Yes,  the  year  1950. 

Q.  Now,  how  many  checks  were  recorded  in  his 
books  and  records  from  McCormick? 

A.  There  were  fifteen  payments  recorded  in  the 
books  and  records  from  McCormick  Lumber  Com- 
pany. 


252  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

Q.  All  right,  how  many  checks  were  not  re- 
corded? 

A.  There  was  four  checks  I  saw  not  recorded 
at  all  in  the  books.  However,  I  would  like  to  ex- 
plain that,  sir.  [288] 

Q.    All  right. 

A.  Mr.  Palermo  showed  recorded  in  his  books  a 
payment  of  $1,584.00,  a  payment  of  $1,200.00  for 
which  I  could  not  find  a  check  for  McCormick.  I  did 
find  that  on  April  10  there  was  a  check  for  $465.08 
not  recorded  on  the  books;  July  10,  1950,  a  pay- 
ment of  $19.71  not  recorded  on  the  book; 
on  August  25,  1950,  payment  for  $2,632.68  not  re- 
corded on  the  book,  and  on  November  25,  1950,  a 
check  for  $2,405.76  not  recorded  on  the  book.  The 
total  amounts  including  differences  between  the 
checks  and  the  book  showed  $3,214.40  not  recorded 
on  the  books. 

Q,  The  $3,214.40  you  are  talking  about  does  not 
include  the  checks  that  you  gave  him  credit  for  as 
you  have  testified  about? 

A.  I  credited  those  payments  against  the  checks 
w^hich  I  could  not  find  recorded  on  the  books. 

Q.  All  right.  Now,  referring  to  Mr.  Palermo 
again  and  his  books  and  records  of  1950,  did  you] 
have  an  opportunity  to  check  them  against  the  rec- 
ord of  Joe  Courtney  as  to  checks  that  have  been 
paid  by  Mr.  Courtney  to  Mr.  Palermo? 

A.    Yes,  I  did. 
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Q.  Did  you  find  some  that  were  recorded  in  his 
i^arious  books  and  records? 

A.  I  found  two  in  the  year  1950  from  Joe 
dourtne}^  were  recorded  on  his  records.  [289] 

Q.     And  how  much  did  that  total? 

A.     $889.46. 

Q.  And  did  you  find  any  not  recorded  in  his 
)ooks  and  records? 

A.  I  found  three  not  recorded  in  his  books  and 
records. 

Q.    And  how  much  did  that  amount  to  ? 

A.     $1,542.60. 

Q.  Did  you  find  any  of  those  checks  deposited  at 
;he  bank? 

A.  I  found  two  of  these  checks  deposited  in 
Jie  bank. 

Q.  And  did  you  find  any  not  deposited  in  the 
)ank? 

A.  I  found  that  there  were  three  i^ayments 
vhich  were  not  shown  in  the  bank  records.  How- 
ever, one  payment  is  for  $933.00  which  Avas  a  credit 
>n  a  truck  which  Mr.  Courtney  testified  about. 

Q.     All  right,  that  was  testified  about? 

A.     Yes. 

Mr.  Bantz:  Do  you  want  me  to  start  with  an- 
)tlier  one.  Your  Honor? 

The  Court :  No,  I  think  we  may  as  well  adjourn. 
t^^e  will  now  recess  until  one-thirty  this  afternoon. 

Thursday,  July  25,  1957—1:30  o'Clock  P.M. 

The  Court :    All  right,  proceed. 

Q.     Mr.  Simonson,  I  believe  when  we  recessed 
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that  we  finished  with  McCormick  Lumber   [290] 

Company?  A.     No,  with  Joe  Courtney. 

Q.  Yes,  Joe  Courtney.  Now,  did  you  have  an  op- 
j)ortimity  to  examine  Mr.  Palermo's  records  in  the 
evidence  that  is  now  in  the  case  in  connection  with 
the  receipts  received  by  Mr.  Palermo  from  the  Mt. 
Adams  Loggers  Association?  A.     I  did. 

Q.     For  the  year  1950?  A.     1950. 

Q.  How  many  checks  were  received  that  year 
from  the  Mt.  Adams  Loggers  Association  ? 

A.     Six  checks. 

Q.  And  how  many  checks  were  recorded  in  his 
books  and  records? 

A.  I  found  three  checks  which  were  marked 
^^Kingley"  in  Mr.  Palermo's  record  which  approx- 
imated that  amount  shown  in  the  Mt.  Adams  Asso- 
ciation. 

Q.     What  did  you  say  they  were  marked? 

A.     In  his  books  they  were  marked  '  ^  Kingley. ' ' 

Q.  Mr.  Kingley  was  the  signator  of  some  checks 
from  Mt.  Adams;  wasn't  Kingley  the  man  who 
signed  some  checks  from  Mt.  Adams  in  1950? 

A.     I  don't  know,  sir. 

Q.  Now,  were  there  any  checks  from  the  Mt. 
Adams  Association  not  recorded  in  his  books  and 
records?  A.     There  were  three.   [291] 

Q.     What  were  they? 

A.  It  was  October  18,  $218.23,  and  October  24, 
$186.39,  and  one  on  November  20th,  1950,  for 
$194.60. 
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Q.  Now,  how  many  checks  for  the  year  1950 
were  deposited  in  the  bank  which  in  accordance 
with  the  records  were  from  the  Mt.  Adams  Loggers 
Association  ? 

A.  Three  of  those  checks  were  deposited  in  the 
bank. 

Q.     How  many  were  not  deposited  in  the  bank '? 

A.  I  did  not  find  three  checks  deposited  in  the 
bank. 

Q.  Now,  turning  to  the  year  1950,  with  Mr.  Pa- 
lermo and  the  S.  D.  S.  Lumber  Company,  did  you 
have  an  opportunity  to  check  his  records  against 
the  records  now  in  evidence  in  this  court? 

A.     Yes,  I  did. 

Q.  And  did  you  find  that  there  were  any  checks 
recorded  in  his  books  or  records  from  the  S.  D.  S. 
Lumber  Company? 

A.  I  found  a  payment  recorded  in  the  book  in 
the  amount  of  $900.00  from  S.  D.  S.  Lumber  Com- 
pany in  1950,  one  payment. 

Q.  And  did  you  find  any  not  recorded  in  the 
book? 

A.  A  check  from  S.  D.  S.  Limaber  Company  in 
A^ugust  5,  1950,  in  the  amount  of  $148.58  wasn't 
recorded  in  the  book.  However,  may  I  make  an  ex- 
planation, sir? 

Q.    You  bet,  or  yes,  sir. 

A.  There  was  a  $900.00  item  recorded  on  Pa- 
lermo's books  for  which  I  don't  find  in  the  evidence 
that  S.  D.  S.  Company  [292]  issued  him  any  checks. 
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Q.  Well,  then,  what  was  the  total  then  of  not 
recorded  in  the  books? 

A.  Reflecting  a  credit  for  the  $900.00  total  indi- 
cating that  as  far  as  the  S.  D.  S.  Lumber  Company 
there  was  an  overstatement  of  income  reported  of 
$751.42. 

Q.  And  on  your  statement  there  you  show  that 
by  a  parenthesis,  the  $751.42'? 

A.    Yes,  I  did. 

Q.  Under  the  heading,  "Not  Recorded  in 
Book"?  A.     Yes,  I  do. 

Q.  Now,  did  you  find  any  checks  deposited  in 
the  bank  ?  A.     No,  I  did  not. 

Q.     And  were  any  not  deposited  in  the  bank? 

A.  A  Check  for  $148.58  I  did  not  find  deposited 
in.  the  bank. 

Q.  Now,  Mr.  Simonson,  I  believe  Exhibit  16  is 
the  deposits  in  the  Security  State  Bank  at  White 
Salmon,  and  did  you  make  a  compiled  list  of  the 
checks  from  Exhibit  16  for  the  year  of  1950  insofar 
as  the  ledger  sheets — I  mean  the  deposit  slips  were 
concerned  for  Joe  Palermo?  A.     Yes,  I  did. 

Q.  And  you  have  entitled  it  "Total  Deposit" 
and  "Identified  as  Income"  or  "Non-Income  or  Un- 
identified," is  that  correct?  A.     Yes.  [293] 

Q.  What  do  you  mean  by  the  words  "Identified 
as  Income"? 

A.  Wo  have  in  evidence  checks  which  have  been 
put  in  evidence  and  those  checks  have  been  identi- 
fied bv  the  witnesses  as  pnymont  for  lop;s  or  for  other 
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services  and  those  are  the  checks  that  I  have  identi- 
fied as  income. 

Q.  And  then  there  is  the  heading  ^'Non-Income 
or  Unidentified."  What  do  you  mean  by  that? 

A.  Those  are  items  on  deposit  for  which  there 
is  no  checks  in  e^ddence  or  the  item  wasn't  income 
for  some  reason.  We  have  not  identified  it  as  in- 
come in  this  particular  case. 

Q.  Now,  I  notice  at  the  top  left-hand  side  is  the 
date  January  12,  1940,  on  my  slip  which  I  have 
erased  and  put  '^50."  1950.  Is  that  a  typographical 
error?  A.     Yes,  it  is  a  typographical  error. 

Q.  And  have  you  changed  your  copy  accord- 
ingly ? 

A.     I  have  changed  that  in  pencil  on  my  copy. 

Q.  Now,  what  were  the  total  deposits  at  the  Se- 
curity State  Bank  for  the  year  1950  f 

A.  The  total  deposits  for  the  year  1950  in  the 
Security  State  Bank,  $37,204.46. 

Q.  And  how  much  was  identified  as  income  of 
the  total  amount?  A.     $36,217.76. 

Q.  And  then  there  was  some  of  it  ''Non-Income 
or  Unidentified"?  A.     $986.70.  [294] 

Q.  Now,  did  you  review  the  bank  deposits  as 
to  the  Bank  of  Stevenson  for  the  year  1950  in  con- 
nection with  Mr.  Palermo?  A.     Yes,  I  did. 

Q.     And  did  you  make  a  summary  of  that? 

A.  A  similar  summary  to  the  other  one,  yes, 
sir. 

Q.  Now,  for  the  Bank  of  Stevenson  for  the  year 
1950,  what  were  the  total  deposits? 
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A.     $49,496.56. 

Q.  And  what  was  the  total  amount  "Identified 
as  Income"?  What  is  the  total  amount  from  the 
exhibits  on  this  trial? 

A.     Bank  of  Stevefnson,  $44,226.44. 

Q.     What  is  the  "Non-Income  or  Unidentified'"? 

A.     $4,270.01. 

Q.  And  now  what  is  the  total  bank  deposits 
shown  for  the  two  banks,  the  Security  State  Bank 
and  the  Bank  of  Stevenson? 

A.     Total  deposit  of  the  two  banks  is  $86,700.91. 

Q.    And  what  is  "Identified  as  Income"? 

A.     $80,444.20. 

Q.  And  how  much  is  "Non-Income  or  Unidenti- 
fied"? A.     $6,256.71. 

Q.  Now,  Mr.  Simonson,  did  you  make  such  a 
summary  of  all  of  the  receipts  for  the  year  1950  for 
Mr.  Palermo,  in  accordance  with  the  evidence  ad- 
mitted and  recorded — that  has  been  recorded  in  his 
books  and  records  and  that  has  not  [295]  been  re- 
corded in  his  books  and  records  as  well  as  being  de- 
posited in  the  bank  or  not  deposited  in  the  bank? 

A.     I  did. 

Q.  Now,  for  the  year  of  1950,  then,  would  you 
state  what  the  total  amoxmt  of  deposits — no,  the 
total  amount  recorded  in  the  books  and  records  of 
Mr.  Palermo?  A.     $66,090.94. 

Q.  Now,  will  you  state  the  amount  not  recorded' 
in  the  books?  A.     $16,873.70. 

Q.     And  what  are  the  total  amount  of  deposits? 

A.     $80,444.20. 
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Q.    And  what  is  the  total  amount  not  deposited? 

A.     $2,520.44. 

Q.  Now,  did  you  make  a  total  summary  of  how 
many  checks  he  received  during  the  course  of  the 
^ear?  A.     Yes,  I  did. 

Q.     And  what  is  the  total? 

A.     There  is  a  total  of  sixty-two  checks. 

Q.    And  how  are  those  checks  broken  down? 

A.  We  show  checks  for  income  '53,  and  non-in- 
eome  or  unidentified  checks,  nine  checks. 

Q.  And  how  many  checks  were  recorded  in  his 
books? 

A.  Thirty-six — no,  thirty-seven  of  the  income 
checks. 

Q.  And  how  many  were  not  recorded  in  his 
books?  A.     Sixteen.  [296] 

Q.     And  how  many  checks  were  deposited? 

A.     Forty-five  checks. 

Q.     And  how  many  were  not  deposited? 

A.     Eight  checks. 

Q.  Now,  I  believe,  Mr.  Simonson,  that  at  the 
bottom  or  the  top  of  each  of  the  pages  in  either  your, 
handwriting  or  in  somebody  else's  handwriting 
you  have  put  the  nimaber  of  the  exhibit  pertaining 
to  what  you  have  testified  about? 

A.     I  have,  yes. 

Q.     That  is  indicated  on  each  page? 

A.    Yes. 

Mr.  Bantz:  Would  you  clip  those  pages  to- 
gether ? 

The  Clerk:     As  one  exhibit? 
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Mr.  Bantz:    Yes,  as  one  exhibit. 

The  Clerk:     Plaintiff's  86. 

Q.  Now,  Mr.  Simonson,  handing  you  Plaintiff's 
Exhibit  86  for  Identification,  let  me  ask  you  now, 
that  is  the  summary  sheets  that  you  have  been 
working  with  and  reading  from  while  we  have  been 
discussing  the  income  from  Mr.  Palermo  for  the 
year  1950,  from  the  evidence  that  has  been  pro- 
duced here  in  court?  A.     That  is  right. 

Q.  And  does  that  cover  a  complete  summary  of 
receipts  insofar  as  you  can  tell  by  reviewing  all  of 
the  evidence?  A.     That  is  right.  [297] 

Q.  Does  it  show  the  amounts  that  have  been  re- 
ceived, the  amounts  recorded  in  his  books  and  rec- 
ords, the  amounts  not  recorded,  the  amounts  de- 
posited and  the  amounts  not  deposited  individually 
by  accounts  and  as  a  total  simimary  ? 

A.     That  is  right. 

Mr.  Bantz :  Your  Honor,  at  this  time  I  am  going 
to  offer  Plaintiff's  86  into  evidence.  I  might  say 
that  I  have — oh,  no,  I  have  one  more — May  I  ask  a 
couple  more  questions? 

Q.  Mr.  Simonson,  you  have  made  up  an  original 
copy  of  what  you  have  handed  me  as  Plaintiff's  Ex- 
hibit 86?  A.     Yes. 

Q.    Where  is  the  original?  A.     You  have  it. 

Q.  Is  there  any  difference  between  the  original 
and  the  copy,  to  your  knowledge?  A.     No. 

Q.     Do  you  mean  as  to  the  figures  ? 

A.  Except  for  the  originals  which  I  have  orig- 
inally prepared,  T  had  different  headings  on  those 
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md  these  numbers,  and  exhibit  number  to  make 

ny  report  on  that. 

Q.  Let  me  ask  you,  by  pointing  out  on  Plain- 
iff's  Exhibit  86,  your  original  would  be  exactly 
;he  same  except  it  had  your  identifying  marks  on 
t?  A.     Yes. 

Q.  Has  your  own  and  Internal  Revenue  exhibit 
lumber?  [298]  A.     That's  right. 

Q.  And  it  had  a  heading  of  some  other  type  on 
t?  A.    Yes. 

Q.  Was  there  any  change  in  the  exact  figures 
)resented  on  this  exact  summary  ■? 

A.  No.  No,  except  for  possibly  typographical 
jrrors  in  transcribing. 

Q.     Yes. 

Mr.  Bantz :  I  will  now  offer  it  in  evidence,  your 
lonor,  and  I  am  prepared  to  turn  over  to  the  de- 
'endant  a  copy  of  it  also  with  the  understanding 
hat  it  is  a  copy  of  the  original  of  which  I  am  wili- 
ng to  have  him  compare  at  any  time  afterward  that 
le  desires  to  compare  it  with  the  figures  that  I  have. 
-  would  have  put  in  the  other  but  there  was  a  memo 
>n  there  which  I  couldn't  feel  was  material  to  the 
ase. 

The  Court:     I  see. 

Mr.  Moore.  Is  it  all  right,  Your  Honor,  if  we 
lave  just  a  little  bit  of  time  to  examine  it? 

The  Court:     Yes. 

Mr.  Bantz:  Is  it  agreeable  that  I  proceed  with 
he  next  year  while  you  are  examining  this  one? 

Mr.  Moore:     Yes. 
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Mr.  Bantz:  Because  I  assume  your  accountant 
is  going  to  examine  it. 

Mr.  Moore:    Yes,  all  right,  fine.  [299] 

Q.  Mr.  Simonson,  now  referring  to  the  year  of 
1951,  do  you  have  in  front  of  you  a  summary  sheet 
as  we  just  have  discussed  for  the  year  of  1950  ? 

A.    I  do. 

Q.    I  will  at  this  time  identify  it.  A.     Yes. 

Mr.  Bantz:  Mark  it  for  identification,  please. 
Will  you  clip  the  two  together?  Would  you  excuse 
us  just  a  moment,  Your  Honor? 

The  Court:     Yes.  That  is  Plaintiff's  87. 

Q.  Mr.  Simonson,  for  the  year  of  1951  did  you 
compile  from  the  evidence  in  this  trial  a  summary 
for  the  deposits  of  Mr. — or  for  the  gross  income  of 
Mr.  Palermo  as  to  being  recorded  in  his  books  and 
records  and  not  being  recorded  in  his  books  and  rec- 
ords, as  well  as  the  deposits  in  the  bank  and  not  be- 
ing deposited  in  the  bank  for  the  following  individ- 
uals or  firms :  Cecil  C.  Nichols,  Stevenson  Plywood, 
Mt.  Adams  Loggers  Association,  McCormick  Lum- 
ber Company,  C.  O.  Ackley;  and  then  the  deposits 
in  the  two  banks  that  we  have  been  talking  about? 

A.     I  did. 

Q.  Now,  referring  to  a  summary  that  you  made 
in  connection  with  Mr.  Cecil  Nichols  for  the  year 
1951,  how  many  checks  were  received  by  Mr.  Pa- 
lermo during  that  year?  A.     Three.  [300] 

Q.  How  many  checks  were  recorded  in  his  books 
and  records?  A.     None. 
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Q.  And  how  many  were  not  recorded  in  his 
)Ooks  and  records? 

A.     Three  checks  were  not  recorded. 

Q.  What  was  the  total  amount  of  checks  not  re- 
corded? A.    $445.85. 

Q.     And  how  many  were  deposited  in  the  bank? 

A.  There  were  two  checks  that  were  deposited  in 
he  bank. 

Q.  And  how  many  were  not  deposited  in  the 
)ank? 

A.  I  foiuid  one  check  wasn't  deposited  in  the 
)ank. 

Q.  Now,  referring  still  to  1951,  and  as  to  Steven- 
on  Plywood  Company,  did  you  find  any  checks — 
low  many  checks  did  you  find  that  had  been  paid  to 
ilr.  Palermo  by  Stevenson  Plywood? 

A.     I  found  five  checks. 

Q.     How  many  were  recorded  in  his  books? 

A.     One  check  was  recorded  in  his  book. 

Q.     How  many  were  not  recorded  in  liis  books  ? 

A.  There  were  four  checks  not  recorded  in  the 
lOok. 

Q.     How  many  were  deposited  in  the  bank  ? 

A.  There  were  five  of  those  checks  deposited  at 
he  bank. 

Q.    And  how  many  not  deposited  at  the  bank? 

A.     There  were  none  that  were  not  deposited. 

Q.  Now,  referring  to  the  receipts  received  by 
Ir.  Palermo  from  the  Mt.  Adams  Loggers  Associa- 
ion  for  1951,  how  many  [301]  did  he  receive  that 
ear?  A.     Twelve. 
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Q.    And  how  many  were  recorded  in  the  books? 

A.  I  found  one  item  recorded  in  the  book  under 
the  name  of  McCormick  which  agrees  with  the 
check  that  he  received  exactly  in  amount  from  the 
Mt.  Adams  Loggers  Association. 

Q.  And  you  checked  that  with  reference  to  and 
against  the  bank  records,  did  you,  and  the  deposit 
slips'?  A.     Yes,  I  did. 

Q.     And  then  that  was  recorded  in  his  book? 

A.     That  one  check  was  recorded  in  his  book. 

Q.  And  how  many  were  not  recorded,  in  his 
books,  out  of  the  twelve  ? 

A.     There  were  eleven  not  recorded  in  the  book. 

Q.    And  how  many  were  deposited  in  the  bank? 

A.    Eight. 

Q.  And  how  many  were  not  deposited  in  that  at 
the  bank?  A.     Four. 

Q.  Now,  referring  to  the  same  year,  to  Mr.  Pa- 
lermo, and  checking  the  McCormick  Lmnber  Com- 
pany records  against  the  books  of  Mr.  Palermo,  how 
many  checks  did  j^ou  find  he  received  from  the  Mc- 
Cormick Lumber  Company? 

A.     Twenty  checks. 

Q.  How  many  were  recorded  in  his  books  and 
records  ? 

A.     Fourteen  recorded  in  his  books.  [302] 

Q.     And  how  many  not  recorded? 

A.  There  were  nine,  totaling  nine — or  six,  I  am 
Sony,  totaling  $9,365.49. 

Q.  And  how  many  was  the  total  deposited  in 
the  bank? 
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A.  There  were  nineteen  checks  deposited  in  the 
bank. 

Q.    And  how  many  not  deposited  in  the  bank? 

A.     One  check. 

Q.  And  going  back  now  to  the  Mt.  Adams 
Loggers  Association,  did  I  ask  you  what  was  the 
total  amount  not  deposited  in  the  books  and  records 
for  1951  for  Mt.  Adams  Loggers  Association? 

A.     You  asked  the  number  of  checks. 

Q.     What  was  the  amount? 

A.     Eight,  amounting  to  $4,924.97. 

Q.     Not  deposited  in  the  bank? 

A.     There  were  four  checks. 

Q.  Now,  referring  to  the  receipts  for  the  year 
1951  from  C.  O.  Ackley  to  Mr.  Palermo,  did  you 
check  the  books  and  records  as  to  this  account? 

A.     I  did. 

Q.  And  how  many  checks  did  he  receive  from 
Mr.  Ackley?  A.     Fourteen. 

Q.  And  how  many  checks  were  recorded  in  his 
books? 

A.  There  were  thirteen  payments  recorded  in  his 
book. 

Q.  And  how  many  not  recorded  in  his  [303] 
books?  A.     There  was  one. 

Q.  All  right,  were  there  some  additional  items 
not  recorded  in  his  books  or  partial  payments  not 
recorded  in  his  books  ? 

A.  There  were.  For  instance  August  9.  19^)1.  lv> 
received  a  check  for  $5,053.97  from  Mr.  Ackley.  On 
that  dnto  ho — or  approximately  that  date  he  re- 
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corded  in  his  book  $4,853.16,  and  an  understatement 

there  of  $200.81,  and  the  same  is  true  of  the  check 

September  10,  1951.  The  amount,  not  recorded  in 

the  book  was  $799.35,  less  than  that,  than  the  actual 

check. 

Q.  All  right,  and  then  what  was  the  amount  of 
checks  not  recorded? 

A.  The  total  amount  of  income  not  recorded  in 
1951 

Q.  No,  what  was  the  amount  of  his  checks  not 
recorded  in  his  book — well  was  the  total  amount  not 
recorded  in  his  book  from  Mr.  Ackley  $3,502.75? 

A.    Yes. 

Q.  Now,  as  to  the  National  Bank  of  Conunerce, 
which  was  formerly  Security  State  Bank,  did  you 
have  a  chance  to  compile  the  ledger  sheets  and  the 
amount  of  the  deposits  for  the  year  1951? 

A.     I  did. 

Q.     And  what  was  the  total  deposit  for  1951  ? 

A.     $119,898.79. 

Q.  That  is  the  total  amount  at  the  White  Sal- 
mon bank?  [304]  A.     That  is  correct,  sir. 

Q.  And  how  much  was  identified  as  income 
through  the  checks  and  records  in  evidence? 

A.    $118,948.79. 

Q.  And  how  much  was  nonincome  or  unidenti- 
fied? A.     $950.00. 

Q.  Now,  did  you  compile  a  summary  of  unre- 
ported income  for  1951  that  we  have  been  discussing 
bv  individuals  boforohand?  A.     Yes,  I  had. 
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Q.  All  right,  what  was  the  total  amount  recorded 
n  the  books  and  records  of  Mr.  Palermo  ? 

A.     $98,178.22. 

Q.  And  how  much  is  the  total  not  recorded  in  his 
>ooks  and  records  ?  A.     $21,951.48. 

Q.    And  what  was  the  total  amount  deposited  ? 

A.  The  total  amount  deposited  in  the  bank  was 
119,898.79,  and  the  income  items  there  was  $118,- 
48.79. 

Q.  That  wasn't  deposited?  The  last  figure  wasn't 
[eposited  which  you  read? 

A.     No,  I  am  sorry,  I  read  deposited. 

Q.  How  much  was  not  deposited  in  the  year 
951?  A.     $1,180.91. 

Q.  Making  a  total  amount  of  gross  income  ac- 
ording  to  the  evidence  in  what  amount  ?  [305] 

A.  That  would  be  a  total  of  $98,178.22  and  $21,- 
'51.48,  about  $119,000.00. 

Q.  What  is  the  total  amount  of  $121,000.00  that 
ou  have  got  on  the  lefthand  side  ? 

A.     That  is  $120,129.70. 

Q.     That  is  the  total  amount  of  gross  income  ? 

A.     Yes,  that's  right. 

Q.  How  many  were  the  total  checks  in  1951  that 
le  received  on  which  the  records  were  received  ? 

A.     Fifty-four. 

Q.  And  how  many  recorded  in  his  books  and 
ecords  ?  A.     Twenty-nine. 

Q.  And  how  many  were  not  recorded  in  his  books 
,nd  records?  A.     Twentv-five. 
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Q.    And  how  many  checks  were  deposited? 

A.     Forty-eight. 

Q.     And  how  many  were  not  deposited*? 

A.     Three  checks. 

Q.     Three?  A.     No,  six  checks,  I  am  sorry. 

Q.     Six  checks  were  not  deposited  ?  A.    Yes. 

Q.     How  many  checks  were  for  nonincome? 

A.     Three  checks  were  for  nonincome. 

Q.  Again  on  the  bottom  of  each  of  the  pages,  Mr. 
Simonson,  [306]  have  you  in  your  own  handwriting 
or  my  stenographer's  handwriting  generally  placed 
the  exhibit  number?  A.     Yes,  sir. 

Q.     Concerning  each  of  these  pages  ? 

A.     Yes,  at  the  top  of  each  page. 

Mr.  Bantz:  I  have  offered  Plaintiff's  Exhibit  87 
for  evidence,  your  Honor. 

Q.  Is  your  record  a  duplicate  of  what  you  origi- 
nally made  up  from  the  files — from  your  files  and 
investigation  of  this  case? 

A.     Except  for  headings  and  exhibits. 

Q.     Headings  and  exhibit  numbers  ? 

A.     That  is  correct. 

Q.  But  the  figures  and  the  amounts  are  the  same 
unless  there  was  typographical  errors,  I  take  it  ? 

A.     That  is  right. 

Q.  Did  you  have  any  typographical  errors  in  this 
one  that  we  changed  with  pencil  ? 

A.    Not  that  I  know  of. 

Mr.  Bantz:  If  you  don't  mind,  your  Honor,  I 
think  that  they  want  to  be  looking  at  those  while  I 
continue. 
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The  Court :     That  is  all  right. 

Q.  Now,  Mr.  Simonson,  referring  to  the  year  1952, 
lid  you  make  the  same  type  of  investigation  or  cross 
checking  between  the  books  and  records  of  Mr.  Pa- 
ermo  and  the  [307]  evidence  in  this  trial  either  at 
;he  time  or  prior  to  the  time  of  this  trial  and  then 
iheck  it  in  the  last  day  or  so  as  to  the  year  1952  for 
he  following  individuals :  Stevenson  Plywood,  Cecil 
1  Nichols,  Bolter  and  Landgraf ,  Roy  Landgraf,  now 
leceased,  Mt.  Adams  Loggers  Association,  S.  D.  S. 
L<umber  Company,  J.  Hofert  Company,  C.  O.  Ackley, 
^IcCormick  Lumber  Company,  Highland  Lumber 
Company,  Jackknif e  Mill,  Columbia-Hudson,  and  the 
leposits  at  both  banks,  the  National  Bank  of  Com- 
nerce  and  the  Bank  of  Stevenson  ? 

A.     Yes,  I  did. 

Q.  Now,  the  records  that  3^ou  have  before  you, 
ire  they  a  duplicate  or  an  original  report — or  a  copy 
►f  an  original  report  that  is  in  my  possession  pre- 
)ared  with  headings  that  we  have  discussed  pre- 
dously  ?  A.     Yes,  they  are. 

Q.     And  the  other  identifying  marks  ? 

A.     Yes. 

Q.  Now,  referring  to  the  year  1952,  to  the  Steven- 
on  Plywood  account,  did  you  check  your  records 
Lccording  to  that  one?  A.     I  did. 

Q.  And  find  any  checks  received  by  Palermo 
rom  Stevenson  Plywood?  A.     I  did. 

Q.     How  many  checks  were  received  ? 

A.     Six  checks.  [308] 

Q.     And  whr.t  i^  th'^  totnl  nmoimt? 
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A.     $4,701.34. 

Q.  How  many  checks  were  recorded  by  Mr.  Pa- 
lermo in  his  hooks  and  records? 

A.     None  were  recorded. 

Q.     How  many  were  recorded ;  did  you  say  none  ? 

A.     None  were  recorded  in  his  books. 

Q.  What  was  the  total  not  recorded  in  his  books 
and  records  ?  A.    All  six  totaling  $4,701.34. 

Q.  How  many  were  deposited  in  the  bank  by  Mr. 
Palermo  for  the  year  1952  ?  A.     Six  checks. 

Q.  Now,  referring  to  the  account  of  Cecil  C. 
Nichols  for  1952,  how  many  checks  did  Mr.  Palermo 
receive  in  accordance  with  the  evidence  here  ? 

A.     Seven  checks  for  1952. 

Q.     And  what  was  the  total  amount  of  the  checks  *? 

A.     $1,397.97. 

Q.  And  were  any  of  them  recorded  in  his  books 
and  records'?  A.     No,  they  were  not. 

Q.  And  what  was  the  number  not  recorded  in 
books  by  Mr.  Palermo  ? 

A.     All  six — or  all  seven. 

Q.  And  what  was  the  amount  of  the  checks  un- 
recorded? A.     $1,397.97.  [309] 

Q.  And  how  many  checks  were  deposited  in  the 
bank  ?  A.     One  check. 

Q.  And  how  many  checks  not  deposited  in  the 
bank?  A.     Six  checks. 

Q.     What  is  the  total  deposited? 

A.     $326.21. 

Q.    And  how  much  money  not  deposited  ? 

A.     $1,071.76. 
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Q.  Referring  to  the  receipts  from  Roy  Landgraf 
or  1952,  did  you  check  that  account  ? 

A.     Yes,  I  did. 

Q.  And  what  did  you  find  as  to  the  number  of 
hecks  ? 

A.  There  was  one  check  from  Roy  Landgraf  in 
952. 

Q.     And  what  was  the  amount  of  that  check  ? 

A.     $221.27. 

Q.  And  was  it  or  was  it  not  recorded  in  his  books 
nd  records  ? 

A.     It  wasn't  recorded  in  his  books. 

Q.     And  was  it  deposited  in  the  bank  ^ 

A.     It  was  deposited  in  the  bank. 

Q.  All  right,  refer  now  to  the  receipts  from 
5olter  and  Landgraf  for  1952,  what  did  your  investi- 
ation  show  there? 

A.  I  found  that  he  received  two  checks  totaling 
490.45.  These  were  checks 

Q.     Were  these  checks  recorded  or  not  recorded? 

A.     They  were  not.  [310] 

Q.     And  what  was  the  total  amount  not  recorded  ? 

A.     $490.45. 

Q.     And  what  was  the  total  deposited  in  the  bank  ? 

A.     One  check  for  $231.00. 

Q.     And  what  was  not  deposited  in  the  bank  ? 

A.     One  check  for  $259.45. 

Q.  In  the  year  1952  please  refer  to  the  Mt. 
Ldams  Loggers  Association,  did  you  check  the  rec- 
rds  as  to  this  account?  A.     I  did. 


272  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

Q.  And  what  was  the  number  of  checks  he  re- 
ceived from  the  Mt.  Adams  Loggers  Association? 

A.     There  were  fourteen  checks  from  Mt.  Adams. 

Q.    And  what  was  the  total  amount  of  the  checks? 

A.     $3,686.95. 

Q.  And  how  many  were  recorded  in  his  books  and 
records  ?  A.     None  were  recorded  in  his  books. 

Q.  There  were  fourteen  not  recorded  in  his  books 
and  records  ?  A.     That  is  correct. 

Q.  And  the  total  amount  not  recorded  in  his 
books'?  A.     $3,686.95. 

Q.     And  how  much  was  deposited  in  the  bank? 

A.     $3,431.71,  twelve  checks. 

Q.     And  how  many  were  not  deposited  ? 

A.     Two  checks  for  $255.24. 

Q.  Now,  referring  to  the  account  of  S.  D.  S.  Lum- 
ber Company  [311]  for  the  year  1952,  did  you  ex- 
amine the  checks  payable  to  Joe  Palermo? 

A.     Yes.  There  was  one  check  for  $762.45. 
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Was  this  recorded  in  his  books  and  records  ? 
It  wasn't. 

Was  it  deposited  in  the  bank  ? 
It  was  deposited  in  the  bank. 
And  the  receipts  from  J.  Hof ert  Company  for 
to  Joe  Palermo,  what  does  this  account  show? 
It  shows  one  check  in  the  amount  of  $100.00. 
Was  it  or  was  it  not  recorded  ? 
It  wasn't  recorded  in  the  book. 
And  was  it  deposited  in  the  bank? 
It  wasn't  deposited  in  the  bank. 
Referring  to  the  receipts  for  tlie  year  1952 


United  States  of  America  273 

Testimony  of  Paul  Simonson.) 
rom  C.  O.  Ackley,  did  you  find  any  checks  or  does 
he  evidence  show  any  checks  received  from  Mr. 
Lckley  for  this  year  ?  A.    Yes,  sir. 

Q.     How  many'?  A.     Eleven. 

Q.     What  was  the  total  amount  that  year? 

A.     $44,496.68. 

Q.  How  many  checks  were  recorded  in  his  books 
nd  records'?  A.     Eight  checks. 

Q.     What  was  the  total  amount  recorded  ?  [312] 

A.     $33,150.74. 

Q.  How  many  checks  were  not  recorded  in  his 
lOoks  and  records  *?  A.     Three. 

Q.  And  what  was  the  total  amount  of  those  not 
ecorded  *? 

A.     It  was  $11,345.94,  in  income  not  reported. 

Q.  All  right,  what  was  the  total  amount  deposited 
n  the  bank  <?  A.     $44,496.68. 

Q.  Referring,  Mr.  Simonson,  to  the  McCormick 
jumber  Company  account  for  1952  will  you  refer  to 
hat  and  the  material  that  is  in  evidence,  how  many 
hecks  did  you  find  that  the  McCormick  Lumber 
Company  paid  to  Joe  Palermo,  if  any  ? 

A.     Twenty  checks. 

Q.    What  was  the  total  amount  of  those  checks? 

A.     $66,800.44. 

Q.  And  how  many  checks  were  recorded  in  his 
)ooks  and  records  ?  A.     Seventeen. 

Q.  And  what  was  the  total  amount  recorded  in 
lis  books  and  records  ?  A.    $61,905.91. 

Q.  And  how  many  were  not  recorded  in  his  boolss 
md  records'? 


274  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

A.  There  were  three  not  recorded  on  his  books 
and  records. 

Q.    And  what  was  the  total  amount  not  recorded  ? 

A.  The  total  not  recorded  in  his  books  was  $4,- 
894.53. 

Q.  And  what  was  the  total  amount  deposited  in 
the  bank?  [313]  A.     $66,800.44. 

Q.  All  right,  refer  to  the  Highland  Lumber  Com- 
pany, Inc.,  for  the  account  of  Joe  Palermo  in  1952, 
what  did  your  investigation  show  as  to  the  number 
of  checks  received?  A.     Two. 

Q.     And  what  was  the  total  of  those  two  checks  ? 

A.    $2,172.96. 

Q.  How  many  checks  were  recorded  in  his  books 
and  records  ?  A.     One. 

Q.     And  how  many  were  not  recorded  ? 

A.     One. 

Q.  And  what  is  the  total  amount  not  recorded  in 
his  books  and  records  ?  A.     $1,857.60. 

Q.     How  many  were  deposited  in  the  bank  ? 

A.     Both  checks,  $2,172.96. 

Q.  Now,  referring,  Mr.  Simonson,  to  the  account 
of  the  Jacklaiife  Mill,  parentheses  L.  C.  Coleman, 
who  I  think  the  evidence  shows  was  the  owner,  what 
do  your  records  show  with  reference  to  this  account  ? 

A.     One  check  for  1952. 

Q.     What  is  the  total  amount? 

A.     $1,368.00. 

Q.    Was  that  recorded  in  his  books  and  records? 

A.     That  was  recorded.  [314] 

Q.     Eef erring  to  the  receipts  from  Colmnbia-Hud" 
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ion  Company  in  1952,  what  does  your  investigation 
ihow  as  to  the  number  of  checks  received*? 
A.     One. 

Q 

A 

Q 

A 

Q 
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And  what  was  the  amount? 
$1,212.26. 

And  that  this  recorded? 
Yes,  it  was. 
And  was  it  deposited  ? 
It  was  deposited. 
Q.  Now,  Mr.  Simonson,  did  you  make  a  summary 
)f  the  bank  deposits  to  the  National  Bank  of  Com- 
nerce.  White  Salmon,  for  1952  in  which  you  identi- 
ied  the  total  deposits,  and  identified  as  income  and 
lonincome  or  unidentified  I  A.     Yes,  I  did. 

Q.     Now,  what  was  the  total  amount  of  deposits 
^or  1952  in  this  bank  ?  A.     $128,206.54. 

Q.     And  what  was  the  total  amount  Identified  as 
[ncome  ?  A.     $123,866.72. 

Q.     And  what  was  the  total  amount  of  Nonincome 
)r  Unidentified?  A.     $4,339.82. 

Q.     Now,  do  you  have  a  summary  of  the  Bank  of 
Stevenson  for  1952  ?  A.     Yes,  I  do.  [315] 

Q.     All  right,  what  was  the  total  amount  of  money 
ieposited  that  year?  A.     $1,857.60. 

Q.     And  was  this  identified  as  income  ? 
A.     It  was. 

Q.     Now,  what  was  the  total  amount  for  the  two 
3anks,  then,  for  gross  receipts  for  the  year  1952  as 
5hown  by  the  deposit  slips  ? 
A.     The  total  deposits  were  $130,064.14. 
Q.     And  identified  as  income  ? 
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A.     $125,724.32. 

Q.     And  nonincome  or  unidentified'? 

A.     $4,339.82. 

Q.  Now,  did  you,  Mr.  Simonson,  prepare  a  sum- 
mary of  the  receipts  for  the  year  1952  concerning  all 
of  the  companies  or  individuals  that  we  have  dis- 
cussed for  the  year  1952  %  A.     I  did. 

Q.  And  what  was  the  total  amount  of  the  checks 
for  the  year  1952  <? 

A.  Total  amounts  of  the  checks,  income  checks 
was  $127,410.77. 

Q.  And  the  total  amount  of  nonincome  and  un- 
identified? A.     $4,339.82. 

Q.  Then,  what  was  the  total  of  the  bank  account 
for  the  year?  A.     $131,750.59. 

Q.  And  what  was  the  total  amount  recorded  in 
his  books?  [316]  What  was  the  total  for  the  year 
1952?  A.     $97,952.27. 

Q.  And  what  was  the  total  amount  not  recorded 
in  his  books  for  1952?  A.     $29,458.50. 

Q.  And  how  much  was  the  total  amount  de- 
posited ? 

A.  The  total  amount  deposited  of  income  was 
$125,724.32. 

Q.     And  how  about  nonincome  deposits  ? 

A.     $4,339.82,  a  total  of  $130,064.14. 

Q.  And  what  was  the  total  amount  not  deposited 
for  the  year  1952?  A.     $1,686.45. 

Q.  All  right,  what  were  the  total  number  of 
checks  received  during  the  year  by  Mr.  Palermo  in- 
sofar as  the  records  show? 

A.     Sixty-seven  income  checks. 
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Q.     And  how  many  unidentified  or  nonincome? 

A.     Thirteen. 

Q.  And  how  many  checks  were  recorded  in  his 
books  and  records  ? 

A.     Twenty-eight  recorded,  twenty-eight  checks. 

Q.  And  how  many  were  not  recorded  in  his  books 
and  records  ? 

A.  Thirty-nine  were  not  recorded  in  his  books 
and  records. 

Q.     Thirty-nine  income  checks? 

A.     That  is  correct.  [317] 

Q.     And  how  many  nonincome  ? 

A.     Thirteen. 

Q.     Were  not  shown  in  his  books? 

A.     Yes,  were  not  shown  in  his  books. 

Q.  How  many  checks  were  deposited  in  the  bank 
account "?  A.     Fifty-seven. 

Q.     Income  checks  ?  A.     Yes,  income  checks. 

Q.     And  how  many  unidentified  checks? 

A.     Thirteen. 

Q.     How  many  did  you  say,  Mr.  Simonson? 

A.     Thirteen  nonidentified  checks. 

Q.  And  how  many  did  you  find  of  the  checks 
were  not  deposited  for  the  year  1952  ? 

A.     Ten  checks  were  not  deposited. 

Q.     Mr.  Simonson,  are  the  figures  in 

Mr.  Bantz :  Just  a  moment,  would  you  mark  this 
for  identification  ?  It  needs  to  be  stapled  together. 

The  Clerk :     Plaintiff 's  88. 

Q.  Mr.  Simonson,  in  Plaintiff's  88  for  Identifi- 
caticm,  is  this  the  sheets  that  you  have  been  readiii<>- 


278  Joe  Palermo  vs. 

(Testimony  of  Paiil  Simonson.) 

from  for  the  year  1952  ?  A.     It  is. 

Q.  Are  they  the  same — the  figures  the  same  as 
your  original  sheets  in  your  file  of  the  Internal  Rev- 
enue file  concerning  [318]  the  year  1952? 

A.     It  is. 

Q.  With  the  same  exceptions  that  we  have  dis- 
cussed previously?  A.     That  is  correct. 

Q.     But  the  figures  themselves  are  the  same  ? 

A.     Yes,  the  figures  are  the  same. 

Q.  And  on  these  you  have  placed  here  in  your 
own  writing  or  someone  else's  \Arriting  what  exhibit 
is  on  each  sheet,  is  that  correct? 

A.     That  is  correct. 

Q.     That  is  written  on  each  sheet?  A.     Yes. 

Mr.  Bantz :  At  this  time,  your  Honor,  I  will  offer 
Plaintiff's  88  in  evidence  and  give  them  a  copy. 

The  Court:     All  right. 

Q.  Mr.  Simonson,  in  the  previous  reports  that 
we  have  been  discussing  there,  counsel  and  I  noticed 
that  on  the  bank  statements  you  have  the  letter  ' '  S  " 
to  the  left  of  the  amount.  What  does  that  mean? 

A.     I  have  keyed  the  Bank  of  Stevenson. 

Q.  And  if  there  is  no  ''S"  in  front  of  it,  what 
does  that  mean  ? 

A.  That  means  it  went  to  the  National  Bank  of 
Commerce  or  formerly  Security  State  Bank. 

Q.     They  are  the  accounts  that  are  in  evidence  ? 

A.     Yes,  they  are.  [319] 

Q.  Now,  Mr.  Simonson,  referring  to  the  year 
1953,  did  you  make  a  similar  study  and  comparison 
for  the  vear  1953  with  Mr.  Palermo's  books  and  rec- 
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>rds  and  for  the  accounts  with  Stevenson  Plywood, 
fackknife  Mill,  McCormick  Lumber  Company,  Mt. 
^dams  Loggers  Association  and  Seaton  and 
^prague,  and  the  two  banks — or  the  National  Bank 
»f  Commerce  deposits?  A.     I  did. 

Q.  Now,  referring  to  the  Stevenson  Plywood  ac- 
:ount  for  1953  for  Mr.  Palermo,  what  does  your  in- 
vestigation and  your  records  that  are  in  evidence 
lere  show  as  to  the  number  of  checks  received  for 
his  year? 

A.     There  were  nine  checks  received. 

Q.  And  what  was  the  total  amount  of  the  checks^ 
■eceived?  A.     $16,034.87. 

Q.  And  how  many  checks  were  recorded  in  his 
►ooks  and  records'? 

A.  There  were  four  recorded  in  his  books  and 
ecords. 

Q.     And  how  much  was  the  total  amount? 

A.     $9,543.83. 

Q.  And  how  many  checks  were  not  recorded  iu 
lis  books  and  records  ? 

A.     There  were  five  checks  not  recorded. 

Q.  And  what  was  the  total  amount  of  the  checks 
Lot  recorded?  A.     $6,491.04.  [320] 

Q.  And  how  many  checks  were  deposited  in  the 
►ank?  A.     Five. 

Q.     And  what  was  the  total  deposit? 

A.     $13,955.37. 

Q.  And  how  many  checks  were  not  deposited  in 
he  bank  ? 
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A.     $2,079.50 — Four  checks,  I  am  sorry. 

Q.    Would  you  state  that  again? 

A.  There  were  four  checks  not  deposited  in  the 
bank. 

Q.     And  what  was  the  total?  A.     $2,079.50. 

Q.  All  right,  referring  now,  Mr.  Simonson,  to  the 
Jackknife  Mill,  parentheses  L.  C.  Coleman,  for  the 
year  1953,  what  did  your  investigation  show  as  to  the 
number  of  checks  paid  to  Mr.  Palermo  for  this 
year  ?  A.     There  were  eight  checks. 

Q.     And  what  was  the  total  amount  ? 

A.    $21,129.02. 

Q.     And  w^ere  these  checks  recorded  on  the  books  ? 

A.     The}^  were. 

Q.     And  were  any  not  recorded? 

A.  Except  for  the  variation  in  a  figure,  all  were 
recorded. 

Q.     How  many  were  deposited  in  the  bank  ? 

A.     Six. 

Q.     How  many  were  not  deposited  ? 

A.     Two  checks.  [321] 

Q.  Now,  Mr.  Simonson,  in  reference  to  the  Mc- 
Cormick  Lumber  Company  for  1953,  what  does  the 
records  show  as  to  the  amounts  paid  by  the  company 
to  Joe  Palermo ;  how  many  checks  ? 

A.     Thirteen  checks. 

Q.  And  what  was  the  total  amount  of  those 
checks?  A.    $28,970.35. 

Q.  How  many  checks  were  recorded  in  his  books 
and  records  ?  A.     Eleven. 

Q.     And  what  was  the  total  amount  recorded  ? 
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A.    $26,629.67. 

Q.  And  how  many  checks  not  recorded  in  his 
)ooks  and  records  ?  A.     Two. 

Q.     And  what  was  the  total  amoimt  of  the  two  *? 

A.  $2,340.68.  With  the  variation  in  one  of  the 
:otal  amomit  unrecorded  was  $2,340.68. 

Q.  Now,  I  notice  there  is  a  difference  in  the  fig- 
ires  there  of  $29.22  in  the  check  of  May  28,  1953. 
Would  you  please  explain  that  ? 

A.  The  check  in  evidence  is  in  the  amount  of  $2,- 
549.22.  Mr.  Palermo  recorded  in  the  amount  about 
that  time  of  $2,600.00  income  from  McCormick  Lum- 
ber Company  on  his  records. 

Q.  And  the  McCormick  records  show  the  same, 
does  it? 

A.     The  McCormick  records  shows  $2,649.22. 

Q.  And  you  have  then  carried  the  $49.00  over  as 
an  unrecorded  [322]  item  ?  A.     That  is  correct. 

Q.     How  many  checks  were  deposited  in  the  bank  ? 

A.     Twelve. 

Q,     And  how  many  not  deposited?  A.     One. 

Q.  Now,  Mr.  Simonson,  referring  to  the  Mt. 
Adams  Loggers  Association  account  for  1953,  what 
does  your  investigation  show  as  to  the  number  of 
checks  received  by  Mr.  Palermo  from  this  company 
for  that  year  %  A.     Twenty-five  checks. 

Q.    What  is  the  total  amount  of  the  checks? 

A.     $18,785.08. 

Q.  And  how  many  checks  were  recorded  in  his 
books  and  records'?  A.     Thirteen. 

Q.     And  how  manv  chocks  were  not  recorded? 
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A.     Twelve. 

Q.  What  was  the  total  amount  of  the  checks 
recorded'?  A.     $13,661.40. 

Q.    And  what  was  the  total  amount  not  recorded? 

A.     $5,123.68. 

Q.  And  how  many  checks  were  deposited  to  the 
bank  account?  A.     Twenty. 

Q.    What  is  the  total  amount  deposited? 

A.     $16,365.67.  [323] 

Q.  And  how  many  checks  were  not  deposited  in 
the  account  ?  A.     Five  checks. 

Q.     And  what  was  the  total  amount  ? 

A.     $2,419.41. 

Q.  Now,  Mr.  Simonson,  referring  to  the  record  of 
receipts  from  Seaton  and  Sprague,  what  does  your 
record  show  and  your  investigation  show  as  to  the 
number  of  checks  for  the  year  1953  received  by  Mr. 
Palermo  from  Seaton  and  Sprague  ? 

A.     Six  checks. 

Q.     What  is  the  total  amount  of  the  checks  ? 

A.     $31,946.57. 

Q.  And  he  recorded  these  checks  and  he  deposited 
them?  A.     He  did. 

Q.  Now,  referring  to  the  compiled  bank  state- 
ment of  the  Nt.  Bank  of  Commerce  for  1953,  did 
you  compile  the  list  of  the  deposits  and  the  money; 
identified  as  income  and  the  list  of  nonincome  or  un- 
identified? A.     I  did. 

Q.  Now,  before  we  go  on  again,  why  do  you 
Hassifv  some  of  the  monies  as  noninc-ome  or  iin- 
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identified  in  this  here?  I  notice  a  $1,500.00  item  dated 
July  15,  1953,  from  the  Mt.  Adams  Loggers  Associa- 
tion, nonincome  or  unidentified. 

A.     That  $1,500.00  item  was  Mr.  G.  L.  Gibbons. 

Q.     Oh,  yes.  [324] 

A.  We  did  not  contact  Mr.  Gibbons  regarding 
that  payment  and  did  not  find  exactly  what  it  was 
for,  or  else  it  was  a  pajmient  for  something — sale  of 
equipment  or  something  like  that. 

Q.  All  right,  Jet  me  ask  you  this  then,  the  matters 
listed  in  these  and  identified  as  income  are  the  mat- 
ters of  checks  that  are  in  evidence  in  this  trial,  is 
that  correct?  A.     That  is  correct. 

Q.  And  we  are  not  alleging  anything  as  to  the 
other  income  ?  A.     No. 

Q.  Now,  for  the  year  1953  what  was  the  total 
amount  of  deposits  at  the  National  Bank  of  Com- 
merce at  White  Salmon  ?  A.     $119,088.72. 

Q.     And  how  much  was  identified  as  income? 

A.     $111,886.16. 

Q.  And  how  much  is  nonincome  or  unidentified, 
as  we  explained?  A.     $7,202.56. 

Q.  Now,  Mr.  Simonson,  did  you  make  a  summary 
of  the  amount  of  money  received  for  the  year  the 
amount  recorded  in  the  year,  and  the  amount  not 
recorded,  and  the  amount  deposited  and  the  amount 
not  dej)osited?  A.     I  did. 

Q.  All  right,  and  will  you  state  what  amount  of 
money  that  the  records  show  that  he  received  for  the 
^ear  1954?  [325] 
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Mr.  Velikanje:     1953. 

Mr.  Bantz :     1953,  pardon  me. 

Q.     Income  and  nonincome  1 

A.     The  total  amomit  is  $124,068.45. 

Q.     How  much  was  recorded  in  the  books  ? 

A.    $102,901.73. 

Q.  How  much  was  not  recorded  in  the  books  or 
records?  A.     $13,964.16. 

Q.  And  how  much  money  was  deposited  in  the 
bank  account,  both  income  and  unidentified  ? 

A.     $119,088.72. 

Q.  And  how  much  money  was  not  deposited  in 
the  bank?  A.     $4,979.73. 

Q.  All  right,  Mr.  Simonson,  how  many  checks  did 
he  receive  as  a  total  in  1953,  as  far  as  the  records 
show?  A.     Seventy  checks. 

Q.  And  how  many  checks  were  recorded  in  the 
books '?  A.     Forty-two. 

Q.  And  how  many  checks  were  not  recorded  in 
the  books  and  records  ? 

A.     Of  the  income  nineteen. 

(J.     And  how  many  of  the  nonincome  ? 

A.     Nine. 

Q.     And  how  many  checks  deposited  in  1953? 

A.     Fifty-eight  checks.  [326] 

Q.     Including  nonincome  ? 

A.     Yes,  including  nonincome. 

Q.  How  many  checks  were  not  deposited  for  the 
year  1953  ?  A.     Twelve  checks. 

0.     Twelve  checks  not  deposited?  A.     Yes. 
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Mr.  Bantz :  Clip  that  together,  please,  and  mark 
it  for  identification. 

The  Clerk:     Plaintiff's  89. 

Q.  Mr.  Simonson,  Plaintiff's  Exhibit  89  for  Iden- 
tification is  what  you  have  just  been  reading  from 
md  testifying  from  ?  A.     It  is. 

Q.  Is  this  a  true  copy  of  the  original  report  that 
^ou  made  and  which  checks  with  the  evidence  now  in 
this  trial?  A.     It  is. 

Q.  The  onl}^  difference  being  what  we  talked 
xbout  in  the  other  one  ?  A.     That  is  correct. 

Q.  And  I  notice  there  is  some  writing  on  here 
isting  some  exhibits  and  exhibit  numbers.  Did  you 
place  that  there?  A.     Yes,  I  did. 

Q.     And  is  that  in  connection  with  the  trial  here  ? 

A.     Yes.  Yes. 

Q.  Otherwise,  they  are  the  same  as  your  original 
records  f  [327]  A.     That  is  correct. 

Mr.  Bantz:  I  will  offer  Plaintiff's  89,  your 
Honor.  I  will  give  counsel  a  copy  of  the  same. 

Mr.  Moore:  With  reference  to  Plaintiff's  Ex- 
libits  86,  87  and  88  for  Identification,  and  also  89, 
issuming  that  that  is  the  same,  whenever  on  these 
mmmaries  you  have  parentheses  around  something 
I'^ou  mean  that  it  is  the  reverse  of  what  monies  is  in 
•he  column?  A.     That  is  correct,  yes. 

Mr.  Moore :  In  other  words,  it  means  if  it  shows 
lot  recorded  in  book  for  instance  and  there  are  a 
lumber  of  columns  and  there  is  one  that  has  paren- 
;hoses  around  it,  it  means  it  is  recorded  in  the  book 
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but  you  couldn't  find  it  and  tie  it  in  with  the  checks 

elsewhere?  A.     I  think  that  is  correct. 

Mr.  Moore :     This  $151.42  item? 

A.     Yes,  I  think  that  is  correct. 

Mr.  Moore :  And  also  with  reference  to  86,  87,  88, 
and  89,  when  you  refer  to  money  that  is  on  the  books 
and  records  of  Mr.  Palermo,  and  you  referred  to 
that  in  your  testimony  and  in  the  exhibits  them- 
selves, you  referred  to  recorded  in  the  book  or  not 
recorded  in  the  book,  by  that  you  mean  that  they 
were  or  were  not  recorded  according  to  the  gross 
earnings  statements,  the  photostats  which  are  in  evi- 
dence as  Exhibits  70,  71,  72,  73,  and  74?  [328] 

A.     That  is  correct. 

Mr.  Moore :  And  you  did  not  mean  by  your  testi- 
mony that  they  were  or  were  not  recorded  in  any 
other  records  which  Mr.  Palermo  might  have  had  as 
far  as  3'ou  know? 

A.  No,  they  were  not  recorded  in  the  gross  re- 
ceij^ts  records  which  we  obtained  from  your  office  as 
to  the  figures. 

Mr.  Moore:  In  other  words,  any  papers  or  slips 
or  anything  else  that  Mr.  Palermo  may  have  had  in^ 
his  possession  relating  to  receipts,  for  instance,  as- 
suming that  he  had  something  else  in  his  possession, 
which  would  indicate  receipt  of  a  check  which  you 
say  is  not  recorded  in  book,  it  may  have  been  in  his 
possession  by  a  record  showing  a  receipt  of  that 
check,  but  you  merely  refer  to  one  page  in  this  book 
ov  two  pages  in  this  book  ? 
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A.  I  referred  to  one  or  two  pages  which  you  gave 
ne  as  a  receipt  record. 

Mr.  Moore :  And  just  to  clear  it  up,  that  is  what 
^ou  asked  for,  wasn't  it?  A.     That  is  correct. 

Mr.  Moore:     I  have  no  objection. 

The  Court:     To  any  of  these  four? 

Mr.  Bantz :     He  is  still  checking  89. 

The  Court :     Oh,  I  see.  86,  87,  and  88  are  admitted. 

(Whereupon,  said  summaries  were  admitted 
in  evidence  as  Plaintiff's  Exhibits,  86,  87,  and 
88.)  [329] 

Q.  Now,  Mr.  Simonson,  as  to  Plaintiff's  Exhibits 
!6,  87,  and  88,  did  you  have  any  knowledge  of  any 
•ther  books  or  records  than  what  you  checked  ? 

A.     No,  I  did  not. 

Q.  Did  you  ask  for  all  the  books  and  records  for 
hose  years  covered  in  those  exhibits,  for  the  re- 
eipts?  A.     We  asked  for  the  receipts  record. 

Q.     And  those  are  what  you  got  for  that  year? 

A.     Yes. 

Mr.  Bantz :  For  clarification  may  I  ask  the  wit- 
less on  a  couple  of  matters  ? 

The  Court :     Yes. 

Q.  Referring  to  Plaintiff's  Exhibit  89,  counsel 
rould  like  to  know  what  are  the  partial  parentheses 
here. 

A.  There  are  two  checks  in  evidence.  One  is  dated 
'o))ruary  16th,  1953,  and  also  February  25,  1953. 
'he  checks  are  $78.12  and  $111.24.  T  \m\\  the  paren- 
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theses  there  to  indicate  that  they  go  with  the  item 

shown  on  Palermo's  records  as  $180.60. 

Mr.  Moore:  That  is  supposed  to  be  in  effect  a 
bracket  % 

A.     Yes,  that  is  in  effect  a  bracket.  It  should  be. 

Mr.  Moore :  Yes,  I  see.  No  objection  to  89,  your 
Honor. 

The  Court :     89  will  be  admitted. 

(Whereupon,  said  summary  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  89.)  [330] 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
hibit 14,  would  you  examine  that  Exhibit? 

A.     Yes,  sir. 

Q.  Have  you  had  a  chance  in  the  past  to  check 
through  that  Exhibit  ?  A,     I  have. 

Q.     And  what  generally  is  that  exhibit? 

A.  Those  are  deposit  tickets  to  Joe  Palermo's  ac- 
count at  White  Salmon  Bank  in  Washington. 

Q.     For  what  year  %  A.     1948. 

Q.  All  right,  handing  you  Plaintiff's  Exhibit  15, 
would  you  examine  that.  Have  you  had  a  chance  to 
see  that  previously?  A.     I  have.  I  have. 

Q.  And  have  you  had  a  chance  to  look  the  matter 
over  in  connection  with  this  case?  A.     I  have. 

Q.     And  just  generally  what  is  that  ? 

A.  Those  are  deposit  tickets  to  Joe  Palermo's 
deposit  account  in  1949  in  the  Security  State  Bank 
at  AYhite  Salmon. 

Mr.  Bantz:  May  I  have  Plaintiff's  Exhibits  22, 
25.  47  and  49. 
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Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
libit  22  for  Identification,  will  you  please  examine 
hat  exhibit?  [331]  A.     Yes. 

Q.     Have  you  seen  that  exhibit  before? 

A.     I  have. 

Q.     And  have  you  had  a  chance  to  check  it  over  1 

A.     Yes. 

Q.     And  just  generally  what  is  that  exhibit ? 

A.  It  is  ledger  sheet  to  the  account  for  Joe  Pa- 
ermo  for  the  years  beginning  June,  1947,  through 
November  23,  1949,  in  the  Security  State  Bank. 

Q.  And  do  you  recall  that  part  of  1949  is  on  the 
)ther  exhibit,  I  believe  it  is  23  ? 

A.     Yes;  I  recall. 

Q.     And  has  been  admitted? 

A.     I  recall,  yes. 

Q.  Handing  you  Plaintiff's  Exhibit  85  for  Iden- 
tification, will  you  examine  that,  please? 

A.     Yes,  sir. 

Q.     Have  you  seen  that  before? 

A.     Yes,  I  have. 

Q.     And  where  did  you  receive  that? 

A,  I  received  that  from  Mr.  Moore  on  Septem- 
ber 14,  1955. 

Q.     And  what  does  that  purport  to  be? 

A.  That  is  photostatic  copy  of  receipts  record  of 
Joe  Palermo  for  1948  and  also  included  receipts  for 
1947. 

Q,     Is  that  partial  for  1947  or  total?  [332] 

A.     I  believe  that  is  the  total  for  1947. 

Mr.  Bantz:     Your  Honor,  if  we  could  have  about 
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ten  minutes,  I  will  try  and  get  my  exhibits  down  and 

start  going.  We  need  about  that  time. 

The  Court:     All  right,  we  will  take  a  recess. 

(Whereupon,  after  recess  the  following  pro- 
ceedings occurred:) 

Q.  Mr.  Simonson,  for  the  years  of  1950,  1951, 
1952  and  1953,  did  you  make  a  summary  of  the  num- 
ber of  checks  that  were  received  by  Mr.  Palermo, 
and  the  number  that  were  recorded  in  his  books  and 
records  and  the  number  that  were  not  recorded  in 
his  books  and  records'?  A.     I  did. 

Q.  And  what  is  that  summary  for  the  four  years 
included  in  the  indictment  ? 

A.  The  total  for  the  four  years  shows  that  Pa- 
lermo received  235  checks  for  logs  or  services.  There 
were  99  checks  not  recorded  on  the  books,  and  the 
percentage  of  those  items  were  42.1  per  cent. 

Q.  Now,  Mr.  Simonson,  did  you  make  this  sum- 
mary that  you  just  read  from  the  figures  that  you 
have  talked  about  here  in  the  past  one  and  a  half 
hours  of  the  summary  that  you  made  for  the  years 
1950,  1951,  1952,  and  1953?  A.     Yes,  sir. 

Q.  And,  then,  you  added  to  that  the  preparation 
of  the  [338]  percentages  of  the  number  of  checks,  at 
my  request  ?  A.     That  is  correct. 

The  Clerk:     Marking  Plaintiff's  90,  your  Honor. 

Q.  And  this  is  in  conjunction  with  the  matters 
that  are  in  evidence  and  have  been  admitted? 

A.     That  is  correct. 
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Mr.  Bantz:  I  will  offer  this  summary  in  evi- 
lence. 

Mr.  Moore:  Of  what? 

Mr.  Bantz :  Of  all  income  checks. 

Mr.  Moore :  No  objection. 

Mr.  Bantz :  No  objection,  he  said. 

The  Court :  All  right,  it  will  be  admitted. 

(Whereupon,  said  summary  of  checks  was  ad- 
mitted in  evidence  as  Plaintiff's  Exhibit  No.  90.) 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
dbit  No.  1  for  Identification,  have  you  had  an  op- 
>ortunity  to  see  that  ?  A.I  have. 

Q.     And  what  is  that? 

A.  This  is  the  1948  income  tax  return  of  Joe  Pa- 
9rmo  and  Bertha  Palermo. 

Q.     And  you  are  familiar  with  it  ?  A.     I  am. 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
ibit  42  for  [334]  Identification?  A.     Yes,  sir. 

Q.     Have  you  seen  that  exhibit  before? 

A.     I  have. 

Q.  Have  you  made  some  calculations  concerning 
tiat  exhibit  ?  A.I  have. 

Q.     And  what  is  that  exhibit  ? 

A.  That  is  a  check  of  the  S.  D.  S.  Lumber  Corn- 
any,  dated  July  2,  1948,  in  the  amount  of  $750.33 
nd  payable  to  Joe  Palermo. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  33,  just 
:ate  if  you  have  seen  those  before  and  had  a  chance 
)  review  those  before?  A.     I  have. 
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Q.  Now,  generally  what  are  they,  not  specifically, 
but  just  what  are  they? 

A.  Those  are  checks  of  Columbia-Hudson  Lum- 
ber Company,  for  the  year  1948,  made  payable  to 
Joe  Palermo. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  77  for 
Identification,  have  you  seen  that  exhibit  before  ? 

A.     Yes,  I  have. 

Q.     What  is  the  exhibit? 

A.  Those  are  two  checks  made  payable  to  Joe 
Palermo  in  the  year  1948  by  Lyle  Lumber  Company. 

Q.  Now,  I  believe  I  have  just  showed  you  Plain- 
tiff's Exhibits  [335]  Nos.  22,  14,  which  is  the  deposit 
slips  all  concerning  the  year  1948,  Plaintiff's  Ex- 
hibit 85,  and  the  three  groups  I  just  handed  you  just 
a  moment  ago,  which  were  Plaintiff's  Exhibits  77, 
33  and  42.  Now,  have  you  had  a  chance  to  make  a 
schedule  concerning  the  checks  of  1948? 

A.     I  have. 

Q.  That  is  concerning  the  companies  or  individu- 
als that  are  shown  in  Plaintiff's  Exhibits  for  Identi- 
fication 42,  33,  77,  and  85,  14  and  22? 

A.     That  is  correct. 

Q.  Mr.  Simonson,  have  you  had  a  chance  to  check 
the  checks  and  other  matters  here  against  the  gross 
receipts  book  of  Mr.  Palermo  for  the  year  of  1948  ? 

A.     The  photostatic  copy,  yes. 

Q.  The  photostatic  copy  given  to  you  by  Mi'. 
Moore?  A.     Yes,  Mr.  Moore. 

Q.  And,  then,  that  is  from  what  you  made  up  a 
schedule  ?  A.     That  is  correct. 
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Mr.  Bantz :  I  will  have  it  marked  for  identifica- 
tion. 

The  Clerk :     That  will  be  Plaintiff's  91. 

Q.  Handing  you  Plaintiff's  Exhibit  91  for  Iden- 
tification, that  is  your  work  sheets? 

A.     That  is  my  work  sheets. 

Q.     For  the  year  1948? 

A.     '48,  yes,  sir.  [336] 

Q.  And  is  that  concerning  the  matters  of  exhibits 
that  we  have  been  talking  about  here,  including  Ex- 
hibit 85  which  has  been  identified  as  the  Palermo 
jrross  Receipts  for  19481  A.     That  is  correct. 

Q.  And  what  generally  does  that  exhibit  show, 
lot  specifically,  but  what  is  it  made  up  for? 

A.  It  shows  the  total  amount  of  checks  received 
^rom  these  customers,  the  amount  recorded  on  the 
3ooks,  not  recorded  on  the  books,  deposited  in  the 
Dank,  and  not  deposited  in  the  bank. 

Q.     For  the  year  of  1948? 

A.     Yes,  for  the  year  of  1948. 

Q.     For  Joe  Palermo  ?         A.     Yes. 

Mr.  Bantz :  Your  Honor,  at  this  time  I  am  going 
:o  oft'er  Plaintiff's  91,  which  is  the  compiled  sum- 
nary  of  Plaintiff's  Exhibit  42,  which  is  the  checks 
)f  S.  D.  S.  Lumber  Company,  Plaintiff's  Exhibit  33 
Prom  Columbia-Hudson  Lumber  Company,  Plain- 
:iff*  's  Exhibit  77  from  Lyle  Lumber  Company,  Plain- 
:iff''s  Exhibit  85,  which  I  only  wish  to  offer  the  part 
)f  that  referring  to  the  year  of  1948,  and  any  way 
:hat  the  Court  desires  me  to  cut  out  1947,  and  Plain- 
:iff's  Exhibit  14,  which  are  the  bank  deposit  slips. 
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and  Plainti:ff's  Exhibit  22,  which  are  the  deposit 
registers  of  the  banlv  account  or  the  checking  [337] 
account  of  the  bank  account  at  White  Salmon,  and 
the  only  part  I  want  to  submit  is  the  part  covering 
the  year  1948.  I  also  want  to  offer  Plaintiff's  Ex- 
hibit 1,  which  is  the  income  tax  return  of  Joe  Pa- 
lermo for  the  year  of  1948,  and  I  make  such  offer 
only  for  the  purpose  that  I  want  to  show  that  there 
was  similar  actions  or  transactions  in  the  indictment 
years,  and  for  not  any  money  of  those  particular 
years,  except  as  to  similar  transactions  that  will  be 
testified  from  Plaintiff's  Exhibit  91  that  I  have  of- 
fered in  evidence. 

The  Court :  Mr.  Moore,  do  you  want  the  record  to 
show  an  objection  to  it? 

Mr.  Moore:  Yes,  an  objection.  Do  you  want  me 
to  state  it  as  I  did  on  the  prior  objection? 

The  Court:     Yes. 

Mr.  Moore:  First  of  all,  with  reference  to  all  of 
the  exhibits  for  identification  recited  by  Mr.  Bantz, 
and  he  has  now  offered,  as  immaterial;  and,  sec- 
ondly, with  reference  to  77  for  identification 

The  Court :     Which  one  is  that,  77 1 

Mr.  Moore:  77.  Checks  from  the  Lyle  Lumber 
Company. 

The  Court :     Oh,  yes. 

Mr.  Moore :     Insufficient  identification. 

The  Court :     Yes. 

Mr.  Moore :  In  reference  to  91  by  reason  of  [338] 
its  inclusion  of  the  substance  of  the  rest  of  the  ex- 
hibits for  identification,  and  that  the  same  has  not 
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een  shown  to  or  even  tend  to  show  matters  which 
Ir.   Bantz   seeks   to  prove   thereby   as   previously 
tated  on  the  other  exhibits  as  stated  before. 

The  Court:  Very  well,  without  repeating  it,  I 
^ant  the  jury  to  bear  in  mind  that  the  same  thing- 
pplies  to  the  evidence  of  1948,  that  I  previously 
old  you  applies  to  1949,  that  it  isn't  one  of  the  in- 
ictment  years  and  does  not  tend  to  prove  the  of- 
ense  charged  in  the  indictment  years  which  cover 
ubsequent  years,  but  the  purpose  of  it  is  to  show  the 
ame  pattern  or  method  of  operation  and  is  to  be 
onsidered  and  given  whatever  weight  you  think  it 
s  entitled  to  as  bearing  on  the  question  of  intent  of 
he  defendant  for  the  years  mentioned  in  the  indict- 
nent.  Now,  I  got  lost  here.  These  are  all  scattered 
iround  through  my  notes.  The  first  one  is  which  one  ? 
:s  that  Exhibit  1? 

Mr.  Bantz :     Yes,  1. 

The  Court :     It  will  be  admitted. 

(Whereupon,  said  tax  return  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  1.) 

The  Court:     What  is  the  next  one  in  chronologi- 

;al  order? 
Mr.  Bantz:     14,  In  chronoligical  order,  14.  [339] 
The  Court :    Any  of  this  shown  for  the  year  prior 

:o  1948  should  be  deleted  or  not  made  visible  to  the 

jury. 

Mr.  Bantz :     That  is  right,  I  have  got  the  ledger 
?heot  and  it  shows  1947  and  anything  T  have  I  will 
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take  off  with  counsel's  permission.  I  am  not  trying 

to  show  1947  in  it. 

The  Court :  Well,  it  will  be  understood  that  any- 
thing prior  to  1948  will  be  deleted  or  cut  off.  What 
is  the  next  one  after  14  ? 

Mr.  Bantz :     We  have  22. 

The  Court:     22. 

Mr.  Bantz:  I  am  sticking  to  the  two  years  1948 
and  1949,  Exhibit  22,  your  Honor. 

The  Court :     I  have  '47  in  my  notes. 

Mr.  Bantz :  Well,  it  does  have  part  of  '47  and  it 
will  be  taken  out. 

The  Court:  It  will  be  deleted.  You  are  going  to 
cover  '49? 

Mr.  Bantz :  Well,  I  have  covered  it  with  the  ex- 
ception of  three  items. 

The  Court:     You  didn't  have  15  in  there? 

Mr.  Bantz :     No. 

The  Court :     Now,  what  is  the  next  one  after  14  ? 

Mr.  Bantz :     22. 

The  Court :     22,  yes,  I  have  that.  [340] 

Mr.  Bantz :     33. 

The  Court:     All  right,  33. 

Mr.  Bantz :     42. 

The  Court :  Wait  just  a  moment,  where  is  33.  All 
right,  33  will  be  admitted. 


Mr.  Bantz 
The  Court 
Mr.  Bantz 

^Pho  Court 


42. 

42  admitted  then. 

77. 

All  risht.  admitted. 
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Mr.  Bantz :     85. 

The  Court :     And  85  is  admitted. 

Mr.  Bantz :  And  91  which  was  the  summary,  your 
Honor. 

The  Court:     All  right,  91. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits,  22,  33,  42,  77, 
85,  91.) 

The  Clerk:  Your  Honor,  on  the  blocking  out  I 
would  like  to  have  counsel  help  me  designate  which 
of  those  portions  of  the  exhibits  should  be  blocked 
out. 

The  Court:     Both  counsel,  you  mean. 

Mr.  Bantz :     Yes,  that  is  agreeable. 

The  Court :     We  can  do  that  afterwards. 

Mr.  Bantz:  Now,  Mr.  Simonson,  handing  you 
Plaintiff's  Exhibit  91 — your  Honor,  I  will  just  save 
a  little  bit  of  [341]  time ;  I  will  read  this  myself.  It 
has  been  admitted. 

The  Court :     All  right.  That  is  all  right. 

Mr.  Bantz :  This  is  a  summary  of  the  receipts  in 
connection  with  Palermo  from  the  Columbia-Hudson 
Lumber  Company  during  the  year  1948.  The  total 
amoimt  of  money  paid  to  Mr.  Palermo  is  $9,138.23. 
There  was  recorded  in  the  books  $2,789.10.  There 
was  not  recorded  in  the  books  $6,349.13.  There  was 
deposited  in  the  bank  $7,117.58  and  there  was  not 
deposited  in  the  bank  $2,020.64.  In  the  year  1948 
receipts  from  the  S.  D.  S.  Lumber  Company,  thence 
was  a  check  in  the  amount  of  $750.33.  It  wasn't  re- 
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corded  in  the  books  and  records  and  it  was  deposited. 
In  the  year  of  1948,  from  Lyle  Lmnber  Company, 
the  records  show  that  there  was  two  checks  paid  to 
Mr.  Palermo  in  the  amount  of  $6,368.44.  They  were 
recorded  in  the  books  in  the  amount  of  $6,012.42,  and 
not  recorded  in  the  books  in  the  amount  of  $356.02, 
and  $6,368.44  was  deposited  in  the  bank. 

Q.  Now,  Mr.  Simonson,  will  you  please  examine 
Plaintiff's  Exhibit  15  for  Identification.  Have  you 
seen  that  before  ?  A.     I  have. 

Q.     And  what  is  that  generally? 

A.  Those  are  deposit  tickets  to  the  account  of 
Joe  Palermo  in  the  Security  State  Bank,  White  Sal- 
mon, Washington,  for  the  year  1949.  [342] 

Q.  All  right,  have  you  had  a  chance  to  review 
those  deposit  slips  in  connection  with  a  summary  for 
the  year  1949?  A.    Yes. 

Q.  Will  you  examine  Plaintiff's  Exhibit  43  for 
Identification  an  d  state  if  you  have  seen  that  before  ? 

A.     Yes,  I  have. 

Q.     And  what  does  that  purport  to  be  ? 

A.  That  is  a  check  of  the  S.  D.  S.  Lumber  Com- 
pany to  Joe  Palermo  for  $125.80,  dated  December 
2nd,  1949. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  46,  what 
is  that  group  of  exhibits,  just  generally? 

A.  Those  are  checks  of  C.  O.  Ackley  payable  to 
Joe  Palermo  in  the  year  1949. 

Q.  And  handing  you  Plaintiff's  Exhibit  34,  have 
you  seen  that  before?  A.     Yes,  I  have. 

Q.     And  what  does  that  purport  to  be  ? 
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A.  Those  are  checks  of  the  Columbia-Hudson 
:.umber  Company  payable  to  Joe  Palermo  during 
he  year  1949. 

Q.  All  right,  have  you  used  that  exhibit  in  mak- 
ng  up  a  schedule  for  the  year  1949  ? 

A.  On  my  schedule  I  used  photostats  which  have 
>een  checked  with  these  exhibits. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  78  for 
dentification,  have  you  seen  that  exhibit  [343]  be- 
ore?  A.    Yes,  I  have. 

Q.  Have  you  checked  through  it  in  connection 
7ith  your  summary  for  the  year  of  1949  f 

A.     I  have. 

Q.     Is  that  exhibit  for  the  year  of  1949? 

A.     Yes. 

Q.  Handing  you  Plaintiff's  Exhibit  80  for  iden- 
ification,  have  you  seen  that  before  ? 

A.     I  have. 

Q.  And  have  you  checked  that  over  in  connection 
v\ih  a  summary  for  the  year  1949? 

A.     Yes,  I  have. 

Q.  Now,  Mr.  Simonson,  there  has  been  admitted 
n  evidence  the  income  tax  return  of  1949,  the  work 
>apers— which  is  Plaintiff's  Exhibit  2  and  Plain- 
iff 's  Exhibit  26,  which  are  the  work  papers  of  Mr. 
Bates  for  the  year  1949,  and  Plaintiff's  Exhibit  70 
or  the  year  1949,  which  is  the  gross  earnings  of  Mr. 
^'alermo  as  turned  over  to  the  Internal  Revenue  by 
ilr.  Moore.  You  are  familiar  with  those  ? 

A.     lam. 

O.     Now.  in  connection  with  P]aintift"'s  Exhibits  2 
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26,  70,  that  have  been  admitted,  and  Plaintiff's  Ex- 
hibits 15,  34,  46,  78,  and  80  that  you  just  looked  at  on 
the  stand,  have  you  compiled  a  summary  for  the 
year  of  1949  showing  [344]  the  amount  of  monies 
received  in  accordance  with  the  gross  income  of  Mr. — 
in  connection  with  Plaintiff's  Exhibit  70  showing  the 
gross  receipts  of  Mr.  Palermo  as  to  the  checks  re- 
corded in  his  books  and  not  recorded,  amounts  de- 
posited in  the  bank  and  not  deposited  in  the  bank  ? 

A.     I  have. 

Mr.  Bantz :  Would  you  please  mark  this  for  iden- 
tification ? 

The  Clerk :     Plaintiff 's  92. 

The  Court:     92. 

The  Clerk :     Yes,  sir. 

Q.  Now,  Mr,  Simonson,  handing  you  Plaintiff's 
92,  state  if  that  is  your  work  papers  concerning  your 
summary  for  the  year  1949?  A.     That  is. 

Q.  And  that  is  what  you  made  up  as  a  result  of 
the  exhibits  that  we  have  just  been  examining,  the 
three  that  have  been  admitted  and  the  five  that  have 
just  been  identified  *? 

A.     That  is  correct.  And  may  I  explain? 

Q.     Yes. 

A.  On  this  one  with  reference  to  C.  O.  Ackley 
there  is  some  of  Mr.  Blankenship 's  writing  on  that. 
I  checked  those  figures. 

Q.    Yourself?  A.     Yes,  myself.  [345] 

Q.  And  this  summary  is  similar  to  the  summaries 
that  have  been  admitted  for  the  years  1950,  1951, 
1952  and  1953  ?  A.     That  is  correct. 
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Q.  And  were  they  made  in  connection  with  70 
rhich  is  the  gross  receipts  of  Mr.  Palermo  ? 

A.     Yes. 

Mr.  Bantz :  Your  Honor,  at  this  time  I  will  offer 
1  evidence  for  the  year  1949,  Plaintiff's  Exhibits 
or  Identification  15,  34,  46,  78,  80,  92.  If  I  may  a 
loment — I  might  have  left  one  out  here,  just  a 
loment. 

The  Court:  Those  are  the  same  ones  you  men- 
Loned  in  your  previous  question  to  Mr.  Simonson? 

Mr.  Bantz :     Yes,  they  are,  your  Honor. 

The  Court:  How  about  43,  Mr.  Bantz,  it  isn't  in 
vidence. 

Mr.  Bantz:  Your  Honor,  may  I  have  back — or 
Ir.  Taylor,  the  one  that  has  the  receipts  in  the  bank 
hat  I  just  gave  to  you  that  we  are  going  to  block 
ut. 

The  Court:  The  reason  I  asked  you  about  that, 
t  isn't  admitted. 

Mr.  Bantz :  Yes,  I  know,  and  he  just  called  that 
0  my  attention.  Oh,  your  Honor,  I  have  43  and  it 
5^as  covered  up  and  I  showed  it  to  him,  I  am  sorry. 

The  Court:     I  see.  Do  you  wish  to  offer  43,  then? 

Mr.  Bantz :  Yes,  I  do  wish  to  offer  43  because  it 
s  [346]  part  of  the  summary  that  Mr.  Simonson  has 
Lrawn.  I  wish  to  offer  it  on  the  same  basis  that  I 
►ffered  1948,  for  similar  transactions  and  omissions 
'or  those  years,  and  not  to  the  current  intent  of  the 
'ears  in  issue  here. 
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Mr.  Moore:  With  reference  to  the  offered  ex- 
hibits for  identification,  your  Honor,  our  objection 
goes  to  15,  34,  43,  46,  78,  80,  92,  on  the  basis  that  the 
same  is  immaterial,  that  the  same  do  not  have  any 
tendency  to  prove  that  which  Mr.  Bantz  claims  that 
they  would,  and  in  addition  with  reference  to  Ex- 
hibit 78  for  Identification,  insufficient  identification. 

The  Court :  Let  me  see,  78  is  a  check  identified  by 
Everett  Thoren  of  the  Lyle  Lumber  Company,  is 
that  it? 

Mr.  Bantz:  Yes,  your  Honor.  That  was  by  Mr. 
Thoren  from  the  man  who  took  over  the  Lyle  Lum- 
ber Company. 

The  Court:     Oh,  I  see. 

Mr.  Bantz :  And  had  the  books  and  records  of  the 
Lyle  Lumber  Company. 

The  Court:  Oh,  yes,  I  remember.  15,  34,  43,  46, 
78,  80,  92  will  be  admitted.  And  I  simply  call  your 
attention  to  the  fact  that  these  pertain  to  the  year 
1949  and  that  is  a  year  prior  to  the  indictment,  and 
I  call  your  attention  that  the  limited  purpose  for 
which  they  are  admitted  will  apply  and  be  con- 
sidered by  the  jury.  All  right.  [347] 

(Whereupon,  said  dociunents  were  admitted 
in  evidence  as  Plaintiff's  Exhibits  No.  15,  34, 
43,  46,  48,  80  and  92.) 

Mr.  Bantz:     If  I  may,  your  Honor,  I  will  read 
from  the  Exhibit  92. 
The  Court:     All  right. 
Mr.  Bantz :     This  concerns  the  vear  1949  and  con- 
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erns  receipts  from  the  Lyle  Lumber  Company  paid 

0  Mr.  Palermo  and  the  amount  was  $22,929.20  for 

total  of  twelve  checks.  Seven  checks  were  recorded 
a  his  books  and  records,  totaling  $19,000.00.  There 
^ere  five  checks  not  recorded  in  his  books  and  rec- 
rds,  totaling-  $5,129.20,  and  there  was  deposited  in 
he  bank  eleven  checks  and  the  only  one  not  depos- 
ted  was  a  check  in  the  amount  of  $98.44. 

Q.  Mr.  Simonson,  referring  to  this,  what  figure 
5  this  one,  please? 

A.     That's — I  am  sorry,  right  now  I  can't 

Mr.  Bantz :  It  is  a  matter  of  deposit  in  the  bank 
ccount.  If  your  Honor  j)lease,  when  we  are  through 
ve  will  check  them  again  to  be  sure  that  it  is  correct, 
t  is  kind  of  erased  and  I  think  I  can't  tell  now. 

The  Court:     All  right. 

Mr.  Bantz:  Referring  again  to  Plaintiff's  Ex- 
libit  92,  from  the  Columbia — no,  the  S.  D.  S.  Lum- 
ber Company,  Mr.  [348]  Palermo  received  a  check 
n  the  amount  of  $125.80,  and  the  check  wasn't  re- 
orded  in  the  book  and  not  deposited  in  the  bank. 
¥ith  reference  to  the  account  with  C.  O.  Ackley  for 
he  year  1949,  Mr.  Palermo  received  six  checks  in 
he  amount  of  $7,535.36.  He  recorded  in  his  books 
)5,392.00.  He  did  not  record  in  his  books  and  records 
)2,1 43.36,  and  he  deposited  in  the  bank  account  all 
ix  checks,  totaling  $8,535.36.  In  the  year  1949,  he 
•eceived  from  Stevenson  Plywood  Company  a  total 
►f  five  checks  amounting  to  $2,367.65.  He  recorded 
n  his  books  and  records  $1,879.65  and  he  did  not 
•ecord  in  his  books  and  records  $488.00.  He  de[)os- 
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ited  in  the  bank  $2,266.65  and  he  did  not  deposit 
$101.00  in  his  account.  During  the  year  1949,  he  dealt 
with  the  Columbia-Hudson  Lumber  Company  and  he 
received  a  total  of  twenty  checks  which  amounted  tc 
$4,087.16 — I  believe  that  is  eighteen  checks  amount- 
ing to  $4,087.16.  He  recorded  in  his  books  $1,267.5£ 
and  he  did  not  record  sixteen  checks  amounting  tc 
$2,819.61.  He  deposited  eight  checks  in  the  amount  oi 
$2,763.95.  He  did  not  deposit  ten  checks  in  the 
amount  of  $1,323.21. 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
hibit Q^  for  Identification,  have  you  seen  that  ex- 
hibit before '?  A.I  have. 

Q.     And  generally  what  is  that  exhibit? 

A.  That  is  a  net  worth  trace  for  the  years  1949  tc 
1953. 

Q.  What  do  you  mean  by  a  net  worth  [349] 
trace  % 

A.  It  is  a  computation  of  income  based  on  a  ne1 
worth,  that  is  adding  up  his  assets  and  liabilities  anc 
determining  the  increase  in  his  net  worth  each  year 

Q.  Now,  you  mean  that  that  is  determined  fron 
one  calendar  year  to  the  next  calendar  year? 

A.     That  is  correct. 

Q.  Well,  does  that  show  on  that  exhibit  year  bj 
year? 

A.     It  does  for  the  years  1949  through  1953. 

Q.    And  where  did  we  receive  that  exhibit  ? 

A.  Mr.  Blankenship  received  this  from  Mr, 
Moore,  as  testified  to  yesterday. 

Q.     That  was  in  connection  with  the  ])ower  of  at- 
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orney  that  we  have  ?  A.     That  is  correct. 

Q.  Or  that  he  had,  pardon  me.  Now,  have  you 
xamined  that  exhibit  as  to  generally  the  figures 
hat  we  have  that  are  now  in  evidence  and  the  bank 
tatements  concerning  the  year  1949  up  to  date  % 

A.     Yes,  I  have. 

Q.  And  how  does  that  exhibit  generally  compare 
vdth  what  our  figures  would  show,  and  I  don't  mean 
o  the  dollar  but  within  a  few  dollars  of  each  other  ? 

A.  Generally  for  the  years  1952  and  1953  I  think 
his  would  be  reasonably  accurate  net  worth  of  Joe 
Palermo. 

Q.  Now,  is  there  any  discrepancy  in  there  that 
'^ou  can  put  [350]  your  finger  on  or  is  it  fair  in  all 
■espects  % 

A.  There  is  omitted  from  the  net  worth  at  the 
fud  of  1952  and  1953  the  savings  account  in  the 
Bank  of  Stevenson  now  in  evidence. 

Q.     And  what  did  that  amount  to? 

A.  Approximately  $10,000.00,  plus  the  interest 
iccrued  on  the  account. 

Q.  Now,  I  take  it  that  this  sheet  is  what  an  ac- 
!ountant  makes  up  for  a  net  worth,  is  that  right  ? 

A.     This  is  an  accountant's  work,  yes. 

Q.  Now,  what  was  the  net  worth  that  he  started 
vith  in  1949?  A.     In  1949  it  is  $19,208.80. 

Q.  And  what  was  the  net  worth  at  the  end  of 
[949?  A.     $26,811.07. 

Mr.  Moore:  Is  66  an  identification  or  in  evi- 
lence?  I  don't  know  whether  it  is  or  not.  Did  you 
jav  that  it  was? 
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Mr.  Bantz :  It  hasn  't  been  admitted.  Yes,  66  has 
been  admitted. 

Q.     What  is  the  net  worth  at  the  end  of  1949'? 

A.     $26,811.07. 

Q.  Now,  starting  with  the  year  1950,  what  does 
he  show,  what  is  the  net  worth  for  that  year  of  1950  ? 

A.     The  net  worth  at  the  end  of  1950  is  $57,211.31. 

Q.  Now,  how  much  increase  is  there  between  the 
years  1949  and  1950?  [351]  A.     $30,400.24. 

Q.  Now,  what  is  the  net  worth  in  the  year  of 
1951? 

A.  The  net  worth  shown  here  is  $93,933.46,  at 
the  end  of  1951. 

Q.  And  what  is  the  net  worth  increase  then  for 
the  year  1951  ?  A.     $36,722.15. 

Q.  All  right.  Now,  in  1952  what  does  that  exhibit 
show  as  his  net  worth  for  that  year  ? 

A.     $119,360.41. 

Q.     And  what  was  the  increase  for  the  year  1952  ? 

A.     $25,426.95. 

Q.  Now,  as  far  as  you  are  concerned  is  that  a  cor- 
rect statement  of  his  net  worth  at  that  time  ? 

A.  At  the  end  of  1952  there  was  a  savings  ac- 
count in  the  Bank  of  Stevenson  with  approximately 
$10,000.00  in  the  account  which  is  not  reflected  on 
this  net  worth. 

Q.     There  was  more  than  $10,000.00? 

A.  There  was  a  little  bit  more.  $10,000.00  plus  in- 
terest accrued. 

Q.     In  other  words,  you  are  assuming  that  this  is 
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he  correct  net  worth  with  the  exception  then  of  an 
tern  of  $10,000.00,  or  adding  the  $10,000.00  what  is 
he  net  worth  at  the  end  of  1952  % 

A.  Approximately  $129,000.00,  little  bit  over 
5129,000.00. 

Q.  What  then  would  be  the  increase  in  the  net 
v^orth  from  the  [352]  year  1951  to  the  end  of  1952? 

A.     Approximately  $35,400.00. 

Q.     Now,  what  is  the  net  worth  at  the  end  of  1953  ? 

A.     $138,084.44. 

Q.  All  right,  now,  with  reference  to  that  how 
Quch  was  the  increase  between  1952  and  1953  as 
hown  on  this  statement  I  A.     $18,724.03. 

Q.  All  right,  was  the  $10,000.00  still  in  the  bank 
111953^?  A.     Yes. 

Q.     At  the  end  of  1953?  A.     It  was. 

Q.  And  is  it  reflected  on  this  net  worth  state- 
lent?  A.     No,  it  isn't. 

Q.  Then,  what  would  the  net  worth  statement  be 
t  the  end  of  1953  if  the  $10,000.00  were  included? 

A.  $148,084.00  plus  the  accrued  interest  on  the 
avings  account. 

Q.  Then,  if  the  figure  was  $148,000.00  plus  dol- 
ors, what  would  be  the  increase  from  the  end  of 
952  to  the  end  of  1953? 

A.  It  would  be  the  same  statement  as  shown  here 
xcept  with  the  accrued  interest  in  the  bank  account 
or  1953,  it  would  be  an  increase  of  $18,724,  plus  the 
ccrued  interest. 

Q.     Let  me  ask  you  this  tlien,  if  the  figure  of 
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$138,000.00  is  increased  $10,000.00,  does  not  the  net 

worth  for  the  year  [353]  increase  $10,000.00? 

A.     Not  for  the  year  before. 

The  Court:     You  counted  it  the  year  before. 

Mr.  Bantz :     That  is  what  I  wanted  to  bring  out. 

Q.  In  other  words,  in  your  figure  here  you  have 
not  counted  it  for  the  year  before  ? 

A.  In  the  computation  I  was  assuming  that  fig- 
ure in  the  year  of  1952  would  be  increase. 

Q.  All  right.  In  other  words,  there  is  a  $10,000.00 
difference  between  the  net  worth  shown  in  there  than 
what  there  would  be  if  the  $10,000.00  is  added? 

A.     That  is  correct. 

Q.  Now,  does  that  net  w^orth  trace  show  what  he 
reported  for  his  income  starting  with  the  year  1949 
through  1953?  A.     It  does. 

Q.  All  right,  what  does  he  show  for  his  income 
for  the  year  1949  ?  A.     Reported  or  indicated  ? 

Q.     No,  reported. 

A.     Reported  income  was  $1,824.64  in  1949. 

Q.  Now,  there  is  the  item  of  "Indicated  Net  In- 
come"; what  does  that  mean? 

A.  That  is  indicated  income  by  making  the  net 
worth  trace  that  it  would  be  $9,602.27. 

Q.  All  right,  then  what  is  the  difference  between 
what  he  [354]  reported  and  what  this  sheet  shows 
was  his  income  for  the  year  1949  ? 

A.     $7,777.63. 

The  Court:  Pardon  me,  you  are  giving  the  net 
income  and  not  the  tax,  on  that  figure,  that  is  the  net 
income  and  not  the  tax? 


United  States  of  America  309 

'Testimony  of  Paul  Simonson.) 

Mr.  Bantz:     Yes. 

A.     Yes. 

Q.     Do  you  understand  that  now  ?  A.     Yes. 

Q.  Now,  for  the  year  1950  what  income  was  re- 
)orted  under  this  particular  sheet  *? 

A.     $4,553.00. 

Q.  Is  that  the  same  figure  that  is  on  his  income 
ax  return  ?  A.     That  is  correct,  yes. 

Q.  Now,  according  to  his  net  worth  statement, 
\^hat  is  the  indicated  net  income  for  the  year  1950? 

A.     $35,225.12. 

Q.     And  what  is  the  difference  for  that  year? 

A.     $30,672.12. 

Q.  Now,  for  the  year  1951  what  was  his  reported 
ncome  for  that  year?  A.     $13,378.81. 

Q.  And  what  does  his  figures  on  the  net  worth 
race  show  as  his  indicated  net  income  for  that  year? 

A.     $46,740.15.  [355] 

Q.     And  what  is  the  difference  for  that  year  f 

A.     $33,361.34. 

Q.  Now,  according  to  this  over  here  the  last  fig- 
ire  you  read  was  $46,740.15,  and  that  is  indicated 
let  income  and  not  gross  earnings? 

A.     Yes,  it  is  indicated  net  income. 

Q.  Now,  referring  to  the  year  1952  what  income 
^as  reported  in  accordance  with  this  net  worth  trace 
lere?  A.     $12,791.22. 

Q.  And  what  does  this  show  was  the  indicated 
\vi  iiUM)iii(>  for  the  year  3952?  A.     $42,9:37.37. 
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Q.     And  what  is  the  difference  ? 

A.     $30,146.15. 

Q.  Now,  for  the  year  1953  what  was  reported  foi 
this  year?  A.     $17,725.32. 

Q.     And  what  was  the  indicated  net  income  ? 

A.     $32,966.94. 

Q.    And  what  is  the  difference  in  the  year  1952  ? 

The  Court:     '53. 

Q.     '53,  pardon  me.  A.    $15,241.62. 

Q.  Mr.  Simonson,  there  is  actually  a  difference 
between  the  allegations  in  the  indictment  of  figures 
of  money  than  there  is  in  this  net  worth,  is  that 
correct  ?  [356]  A.     That  is  correct. 

Q.  Which  is  the  greater,  do  you  recall;  which  is 
the  highest? 

A.     The  net  worth  shows  a  greater  difference. 

Q.     The  net  worth  shows  a  greater  difference? 

A.    Yes. 

Q.  Were  the  items  that  we  have  been  discussing 
and  that  are  in  evidence  in  accordance  with  the  in- 
dictment or  with  the  net  worth? 

A.  The  items  in  evidence  are  in  accordance  with 
the  indictment. 

Q.  And  do  the  figures  in  the  indictment  generally 
<;heck  with  what  the  evidence  has  produced  in  here 
and  in  accordance  with  your  summaries? 

A.     Yes,  sir. 

Q.    Are  they  quite  close  ? 

A.     I  think  that  they  are  exactly  right. 

Q.  Handing  you  Plaintiff's  Exhibit  67,  which 
has  been  admitted,  what  is  that,  Mr.  Simonson? 


Tj7iited  States  of  America  311 

Testimony  of  Paul  Simonson.) 

A.     This  is 

Mr.  Bantz:  Just  a  moment.  Your  Honor,  would 
ou  mind  my  standing  here.  I  have  only  one  copy 
nd  I  need  to  ask  him  these  questions. 

The  Court :     That  is  all  right. 

Q.     What  is  this  now  ? 

A.  This  is  a  schedule  of  Differences  between  Re- 
orted  Net  [357]  Income  and  Indicated  Net  In- 
ome." 

Q.     Tell  me  what  that  means. 

A.  The  accountant  has  prepared  a  schedule  of  the 
Qtal  receipts  reported,  the  indicated  receipts,  and 
he  increase  or  decrease  in  receipts  for  that  year, 
^he  schedule  also  includes  the  expenses  reported,  the 
ndicated  expenses  per  his  analysis  and  the  increase 
r  decrease  in  those  expenses. 

The  Court :     What  number  is  that,  please  ? 

Mr.  Bantz :     That  is  67,  your  Honor. 

A.     That  is  for  the  years  1951,  1952,  and  1953. 

Q.  Now,  is  this  the  same  thing  we  were  discussing 
^ith  the  other  exhibit? 

A.  It  bears  a  relationship  to  it  but  it  isn't  the 
ame,  and  this  is  actually  going  into  the  indicated 
eceij)ts  and  to  the  expenses  and  determining  where 
t  goes  entirely  by  the  return  and  what  is  indicated 
md  the  net  worth  is  not  used  in  making  this  com- 
)ilation. 

Q.  In  other  words,  the  indicated  matter  that  is 
hown  on  Exhibit  67,  would  it  be  right  to  say  that  it 
s  from  the  records  that  are  probably  in  evidence 
hat  he  obtained  checks  for  during  those  years  ? 
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A.  It  would  not  be  possibly  based  upon  the  rec- 
ords in  evidence.  Apparently  the  expenses  were  de- 
termined from  some  sort  of  checks  and  invoices  and 
the  receipts  it  does  [358]  not  indicate  on  here  where 
the  receipts  figure  was  obtained. 

Q.  Now,  I  just  want  to  ask  you  this :  In  the  mat- 
ter we  have  in  the  indictment  are  we  challenging 
anything  as  to  the  expenses  I 

A.     No,  we  are  not. 

Q.  Have  you  accepted  in  your  statement  the  ex 
penses  of  Mr.  Palermo? 

A.  The  expenses  shown  on  the  returns  are  ac 
cepted  for  our  compilations  here. 

Q.     In  this  case? 

A.     Yes,  in  this  case. 

Q.     Now,  I  am  reading  here  from  the  year 

The  Court :  Pardon  me,  it  is  not  clear  to  me  anc 
maybe  not  to  the  jury  where  this  document  cam< 
from.  Is  this  from  the  defendant's  attorney? 

Mr.  Bantz:     Yes,  from  the  defendant's  attorney 

Q.  In  the  year  1951  it  says  reported  $98,178.22 
what  does  that  mean  ? 

A.  That  means  gross  receipts  reported  on  the  in 
come  tax  return. 

Q.  And  it  says  Indicated  $119,398.79,  what  doei 
that  mean? 

A.  It  means  that  receipts  should  be  reported  u 
that  figure. 

Q.     $119,000.00?  A.     Yes.  [359] 

Q.  And  you  have  Increase  (Decrease)  in  Net 
fl^2T,220.57.  Is  that  an  inoroaso  or  do^Toase  ? 
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A.  That  is  increase  because  there  is  no  paren- 
theses around  it. 

Q.     In  1951  there  is  an  increase  of  $21,220.57? 

A.     In  receipts. 

Q.     In  receipts'?  A.     Yes. 

Q.  Now,  for  the  Year  1952,  it  shows  reported 
$97,952.27.  Now,  what  is  that  according  to  the  re- 
ported income? 

A.     That  is  indicated  by  the  tax  returns. 

Q.     By  the  tax  returns?  A.     Yes. 

Q.  All  right.  The  indicated  for  the  Year  1952  is 
$112,680.76,  what  is  that? 

A.  That  would  be  what  should  be  shown  on  the 
tax  returns  according  to  this. 

Q.     According  to  their  own  calculations? 

A.     Yes. 

Q.     Then,  there  is  an  increase  of  $14,728.49? 

A.     That  is  correct. 

Q.  Now,  for  the  Year  1953  it  shows  reported 
$102,901.72,  indicated  $113,888.72,  with  an  increase 
there  in  the  amount  of  $10,987.00? 

A.     That  is  correct.  [360] 

Q.  Now,  that  means  that  it  indicates  from  their 
records  when  they  checked  them  it  should  have  been 
Lnc7-eased  by  $10,987.00? 

A.     That  is  right. 

Q.  Now,  on  the  bottom  of  Plaintiff's  Exhibit  67 
It  says,  "Net  Profit  (logging)"  which  is  in  paren- 
theses and  it  says  for  the  year  1951,  reported  $13,- 
319.81,  what  does  that  mean? 
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A.  That  is  the  net  profits  from  logging  shown 
on  the  tax  return. 

Q.     For  the  Year  1951?  A.    Yes. 

Q.  Then  it  says  "Indicated."  Am  I  right,  is  that 
still  the  same  column?  A.     That  is  correct. 

Q.     Indicated  $44,834.55,  what  does  that  mean? 

A.  That  is  the  figure  which  should  be  reported 
as  indicated  net  profit  for  Mr.  Palermo  from  logging 
in  1951. 

Q.     And  it  shows  the  difference  of  $31,514.74  ? 

A.     Correct. 

Q.  For  the  Year  1952  it  shows  under  "Re- 
ported" $12,173.87.  Now,  that  is  on  the  return? 

A.     That  should  be  the  figure  on  the  return,  yes. 

Q.  Indicated  $40,812.43.  Indicated  means  what 
it  should  have  been?  [361]  A.    Yes. 

Q.     According  to  these  figures? 

A.    Yes,  according  to  these  figures. 

Q.  And  then  it  shows  an  increase  of  $28,638.56, 
is  that  correct?  A.     Yes,  that  is  correct. 

Q.  Now,  that  is  the  increase  over  what  was 
actually  reported  on  the  return? 

A.     That  is  correct. 

Q.  In  the  Year  1953  it  shows  Reported  $19,- 
625.32,  the  indicated  shows  $30,967.70  or  an  in- 
crease of  $11,342.38,  is  that  correct? 

A.     That  is  correct. 

Q.  Handing  you  Plaintiff's  Exhibit  25  for  iden- 
tification, have  you  seen  that  before? 

A.     I  have. 

Q.     And  what  does  that  purport  to  be? 
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A.  This  is  an  application  for  loan  at  the  Security 
State  Bank  at  White  Salmon. 

Q.     And  it  is  for  Joe  Palermo? 

A.     Yes,  for  Joe  Palermo. 

Mr.  Bantz:  May  I  have  the  income  tax  return 
for  1948.  I  believe  it  is  Exhibit  No.  1. 

Q.  Handing  you  Plaintiff's  Exhibit  No.  1  for 
the  Year  of  1948,  the  income  tax  return,  what  does 
it  show  the  gross  [362]  earnings  of  Mr.  Palermo 
were  for  that  year? 

A.  The  adjusted  gross  income  reported  on  this 
return  is  a  loss  of  $6,040.68. 

The  Court:     For  what  year  is  that? 

Mr.  Bantz:     It  is  for  '48,  your  Honor. 

The  Court:     Yes,  '48. 

Q.  Does  this  show  his  annual  income  for  the 
^ear  1948? 

A.  Yes,  it  does.  It  shows  ''annual  income  or 
salary"  and  this  is  dated  March  3,  1948. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  offer 
Plaintiff's  Exhibit  25,  which  is  a  statement  identi- 
aed  from  the  bank  official  at  White  Salmon.  It  is 
iated  March  3,  1948,  and  I  am  offering  it  only  for 
the  purpose  that  it  substantiates  for  original  net 
tvorth  figures  and  showing  that  his  assets  by  his 
3\\Ti  statement  run  higher  than  what  he  states  in 
tiere,  and  I  want  it  for  only  that  limited  purpose. 

The  Court :     Have  you  seen  it,  Mr.  Moore  ? 

Mr.  Moore:  Well,  your  Honor,  we  have  one 
computation  which  we  made  subsequently  and  avo 
bave   additional    computations   as    far   as   the    net 


316  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 
worth  is  concerned.  I  submit  that  Plaintiff  *s  Identi- 
fication No.  25  being  an  application  for  a  loan  at  a 
bank  is  probably  as  a  practical  matter  not  based 
upon  the  same  facts  that  the  Government  would 
contend  that  a  proper  net  worth  statement  should 
be  made,  and  in  addition  to  that  as  counsel  has  al- 
ready asked  the  witness  with  reference  to  [363] 
anticipated  income,  that  is  already  shown  that  Mr. 
Palermo  went  into  the  logging  business  in  the  Fall 
of  1947,  and  in  March  3rd  of  1948,  in  trying  to 
obtain  a  loan  from  the  bank,  he  apparently  makes 
an  estimate  of  what  he  is  going  to  make  in  1948. 

The  Court:  I  think  he  is  offering  it  as  a  basis 
as  to  net  worth. 

Mr.  Bantz :    Yes,  net  worth. 

The  Court :  And  until  the  contrary  is  shown,  that 
a  man  is  telling  the  truth  about  his  assets. 

Mr.  Moore:  The  net  worth,  as  I  understand  it, 
according  to  the  law,  is  not  based  upon  market 
value. 

The  Court:  Well,  I  think  there  is  some  evidence. 
I  will  admit  it  for  what  it  is  worth.  That  is  niun- 
ber  251 

The  Clerk:    Yes,  sir. 

(AYhereupon,  said  statement  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  No.  25.) 

Q.     You   have   some   computations    there,    don't 
you,  Mr.  Simonson,  computations  of  tax? 
A.     Yes,  I  do. 
Mr.    Bantz:     May    I    have    those    identified    or 
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marked  for  identification.  Would  you  mark  those 

separately,  jDlease,  Mr.  Taylor.  [364] 

Mr.  Clerk :    93,  94,  95,  96,  your  Honor. 

The  Court:    Are  there  four  of  them? 

The  Clerk:    Yes,  sir. 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
libit  for  Identification  93,  was  that  statement  pre- 
pared by  you? 

A.     That  was  prepared  by  me. 

Q.  Now,  Mr.  Simonson,  in  our  indictment  we 
illege  that  the  defendant  well  knew  he  owed  back 
axes  and  we  computed  certain  figures  that  he  owed 
axes  on  in  our  indictment,  and  there  has  been 
xhibits  admitted  in  evidence  from  which  we  com- 
)uted  our  income  tax  for  the  Years  of  1950,  1,  2  and 
53?  Is  that  correct?  A.     That  is  correct. 

Q.  Now,  have  you  had  an  opportunity  to  com- 
lute  what  the  tax  would  be,  the  additional  tax  would 
e  for  Mr.  Palermo  to  pay,  from  the  exhibits  that 
ave  been  admitted  in  evidence,  if  his  income  tax 
eturn  had  been  correct?  A.     I  have. 

Q.     Would  you  explain  how  you  make  a  com-  . 
utation  of  tax  for  a  year,  any  year,  what  is  your 
rocedure  ? 

A.  I  start  with  the  adjusted  gross  income  and 
lake  additions  to  the  adjusted  gross  income  as  in- 
icated  by  the  evidence.  I  allowed  the  deductions 
'hich  are  claimed  in  this  particular  case,  the 
tandard  deductions  used  most  years,  and  it  was 
llo\Yed,  and  the  exemptions  are  allowed,  and  [365] 
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the  tax  then  computed  by  applying  the  tax  rates 

acording  to  the  law. 

Q.  Now,  handing  you  Plaintiff's  Exhibits  4,  5 
and  6,  please  look  at  those  and  at  Plaintiff's  Identi- 
fication 93,  which  pertains  to  the  Year  of  1950,  what 
was  your  starting  base  that  year? 

A.  I  started  with  the  adjusted  gross  income  per 
return  shown  in  Exhibit  3,  $4,553.00. 

Q.  And  then  to  that  you  put  the  additional  in- 
come ? 

A.  I  added  the  additional  income  per  the  sum- 
mary to  which  I  testified  and  which  is  in  evidence 
of  $16,873.70. 

Q.  Now,  in  the  computation  of  this  tax  for  the 
Year  1950,  did  you  use  the  generally  accepted  ac- 
counting procedure  and  practice  for  computing  this 
tax?  A.     I  did. 

Q.  And  you  have  done  this  in  the  past,  I  assume, 
Mr.  Simonson?  A.     I  have. 

Q.  And  what  was  the  amount  of  tax  that  you 
came  up  with  for  that  year? 

A.  The  income  tax  liability  for  Joe  and  Bertha 
Palermo  for  '50,  $4,347.90.  The  income  tax  liability 
shown  on  the  return  was  $403.00.  Additional  tax  of 
$3,944.90. 

Mr.  Bantz:  Your  Honor,  I  will  offer  at  this 
time  Plaintiff's  Exhibit  93  for  Identification  for 
the  purpose  of  showing  computation  of  tax  in  ac- 
cordance with  our  indictment.  [366] 

Mr.  Moore:     Could  I  inquire? 

The  Court :    Yes. 
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Mr.  Moore:  With  reference  to  all  four  of  these, 
:o  get  it  out  of  the  way,  when  you  say  you  add 
idditional  income  per  summary  you  are  referring 
;o  your  summaries  which  you  gave  before*? 

A.     My  summaries 

Mr.  Moore :  Your  summaries  which  you  gave  be- 
"ore  which  showed  income  which  had  not  been  in- 
iluded  in  the  records? 

A.     On  the  records,  yes. 

Mr.  Moore:  In  other  words,  receipts  which  were 
ncome  ? 

A.     Yes. 

Mr.  Moore:     I  have  no  objection. 

The  Court :     Admitted. 

(Whereupon,  said  1950  computation  of  tax 
was  admitted  in  evidence  as  Plaintiff's  Exhibit 
No.  93.) 

Q.  Now,  Mr.  Simonson,  for  the  Year  1951,  did 
^ou  make  a  computation  of  the  tax? 

A.     I  did,  sir. 

Q.  Did  you  use  as  a  starting  point  the  income  tax . 
eturn  of  1951  for  Mr.  Palermo  ? 

A.     Yes,  I  did. 

Q.     What  was  that  starting  point?  [367] 

A.  Adjusted  gross  income  as  shown  on  the  re- 
urn  of  $13,378.81. 

Q.  And  what  tax  was  shown  on  his  return  that 
le  owed? 

A.  He  sliowod  on  lii:;  retiirii  thai  lie  owed  t;\\- 
.f  $2,408.28. 
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Q.  I  am  assuming  that  you  again  used  the  gen- 
erally accepted  practice  of  acounting  procedure 
in  determining  the  computation  of  tax  for  the  Yeai 
1951,  is  that  correct?  A.     I  did.  I  did. 

Q.  And  was  it  from  the  evidence  that  has  beei 
adduced  on  this  trial?  A.    Yes,  it  was. 

Q.  And  again  did  you  come  up  with  the  addi- 
tional tax  due  and  owing  by  Mr.  Palermo  for  th( 
Year  1951? 

A.  The  income  tax  liability  for  the  Palermo  re 
turn  of  1951  is  $10,862.46.  That  is  an  additiona 
tax  of  $8,454.18. 

Mr.  Bantz:  I  will  offer  Plaintife's  Exhibit  9^ 
for  identification  in  evidence. 

Mr.  Moore:    No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  1951  computation  of  tai 
was  admitted  in  evidence  as  Plaintiff's  Exhibi' 
No.  94.) 

Q.  Now,  referring  to  the  Year  of  1952,  Mr 
Simonson,  did  you  make  a  computation  of  tax  fo] 
that  year?  A.     I  did.  [368] 

Q.  And  did  you  start  as  a  basis  with  the  income 
tax  return  of  Mr.  Palermo  for  that  year? 

A.    Yes. 

Q.  What  is  the  figure  you  started  with  for  thai 
year? 

A.  I  started  with  the  adjusted  gross  income,  Ex- 
hibit 5,  of  $12,791.22. 

Q.     And  how  much  was  shown  was  paid  by  Mr 
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Palermo  for  the  Year  1952?  A.     $2,450.90. 

Q.  Did  you  again  use  the  generally  accepted 
practice  and  procedure  of  accounting  in  the  com- 
putation of  tax  for  the  Year  1952  in  accordance 
with  the  evidence  that  has  been  admitted  in  this 
trial?  A.     Yes,  I  did. 

Q.  And  what  is  the  computation  of  additional 
tax  due  in  accordance  with  the  figures  before  you? 

A.  $15,898.58,  that  is  additional  tax  that  should 
be  paid  of  $13,447.68. 

Mr.  Bantz:  I  will  offer  Plaintiff's  Exhibit  95 
Into  evidence. 

Mr.  Moore:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  1952  computation  of  tax 
was  admitted  in  evidence  as  Plaintiff's  Exhibit 
No.  95.)  [369] 

Q.  Now,  referring  to  the  Year  1953,  did  you 
make  a  computation  of  tax  for  that  year? 

A.     I  did. 

Q.  Did  you  as  a  starting  point  use  a  figure  that 
IS  shown  on  the  income  tax  return  of  Mr.  Palermo  ? 

A.    Yes. 

Q.     For  that  year?  A.     I  did. 

Q.     What  was  that  figure  ? 

A.  The  adjusted  gross  income  per  return.  Ex- 
hibit 6,  is  $17,725.32.  And  may  I  explain,  sir? 

Q.    Yes. 

A.     On  the  1953  income  tax  here  on  Schedule  "C 
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there  was  a  computation  error  of  $1,000.00  on  the 

return,  reflecting  on  his  computation  of  the  tax. 

Q.     You  took  it  from  him  or  gave  it  to  him? 

A.  The  computation  showed  $1,000.00  more.  Now, 
this  return  reflected  $1,000.00  more  income  than 
would  otherwise  be  shown  on  the  tax  return. 

Q.  Then,  what  figure  do  you  show  that  he  paid 
tax  on,  the  amount  that  he  showed  as  income  for 
the  Year  1953? 

A.  He  showed  income  tax  liability  on  his  re- 
turn of  $4,026.60. 

Q.  All  right.  Now,  did  you  in  the  generally  ac- 
cepted acounting  procedure  compute  the  tax  in 
accordance  with  the  evidence  that  has  been  ad- 
mitted in  this  trial  to  show  [370]  what  figure  if 
properly  computed  he  would  have  to  pay  for  the 
Year  1953?  A.    Yes,  I  did. 

Q.  And  what  is  that  total  figure  and  then  take 
away  the  amount  that  he  has  paid? 

A.  The  income  tax  liability  for  Joe  and  Bertha 
Palermo  for  1953  was  $9,458.96  and  an  additional 
tax  of  $5,432.36. 

Q.  Now,  Mr.  Simonson,  do  you  recall  from  the 
figures  that  were  in  the  indictment  and  the  figures 
that  you  have  submitted  in  the  computation  of  tax 
whether  they  are  generally  the  same  or  exactly 
the  same? 

A.     I  think  that  they  are  exactly  the  same. 

Mr.  Bantz:  I  will  offer  at  this  time  Plaintiff's 
Exhibit  96  which  is  the  computation  of  tax  for 
1953. 
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Mr.  Moore:     No  objection. 
The  Court :     Admitted. 

(Whereupon,  said  1953  computation  of  tax 
was  admitted  in  evidence  as  Plaintiff's  Exhibit 
No.  96.) 

Q.  One  more  question,  Mr.  Simonson,  the  com- 
mutation you  took  of  income  tax  wasn't  based  upon 
Plaintiff's  Exhibit  66,  the  net  worth  statement, 
;hat  has  been  introduced,  but  on  the  specific  items, 
s  that  correct!  A.     That  is  correct.  [371] 

Q.  When  I  say  "specific  items"  I  mean  the  items 
•hat  are  in  evidence  in  this  trial? 

A.     That's  right. 

Mr.  Bantz:  Your  Honor,  I  am  quite  sure  we  are 
^oing  to  rest  and  it  is  probably  too  late  to  start 
;ross-examination,  Imt  I  would  like  to  have  the  op- 
3ortunity  over  night  to  check  my  file  to  be  sure  I 
lave  got  all  of  my  exhibits  admitted  and  I  have 
everything  in.  To  my  knowledge,  I  have  no  other 
vitnesses  and  I  would  like  to  talk  for  a  few  minutes 
vith  Mr.  Simonson,  and  that  would  give  counsel 
m  opportunity  over  night  to  prepare  for  his  cross- 
sxamination. 

The  Court:     Yes,  all  right. 

Mr.  Bantz :  It  is  only  ten  minutes  to  the  time  for 
idjournment. 

The  Court :  I  am  going  to  excuse  the  jury  until 
en  o'clock  tomorrow  morning,  and  perhaps  you 
vould  like  to  know,  ladies  and  gentlemen  of  the 
ury  that  I  do  not  propose  to  hold  court  on  Satur- 
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day,  and  so  when  you  get  through  tomorrow  after- 
noon you  will  be  excused  until  Monday  Morning, 
and  you  will  have  Saturday  and  Sunday  to  rest  up. 
You  will  be  excused  until  tomorrow  morning  at  ten 
o'clock. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  absence  of  the  jury :) 

The  Court:  I  thought  I  would  take  this  oppor- 
tunity to  say  that  counsel  have  the  right  to  present 
requested  instructions  [372]  to  the  Court,  but  I 
have  quite  a  complete  set  of  fairly  recent  income 
tax  evasion  cases  similar  to  the  charge  here.  I 
think  that  the  last  one  I  had  was  the  Walters  case, 
and  I  have  tried  to  draft  the  instructions  in  accord- 
ance with  the  recent  decisions  of  the  Circuit  Court 
of  Appeals  of  the  Ninth  Circuit,  and  so  I  just 
wanted  to  tell  you  that,  and  so  if  you  don't  feel 
that  you  want  to  do  a  lot  of  work  on  the  proposed 
instructions,  it  will  not  be  necessary  as  far  as  I  am 
concerned. 

Mr.  Bantz:  Your  Honor,  I  have  some  proposed 
instructions.  What  are  you  going  to  use  on  wilful- 
ness, I  would  like  to  know?  Are  you  going  to  use 
the  same  one  you  used  in  the  Walters  case? 

The  Coui-t:  I  had  that  in  mind.  I  think  the 
W^alters  case  was  after  the  Block  and  later  decision 
of  the  Supreme  Court.  *  *  * 

(Whereupon,  after  discussion  of  the  proposed 
instmctions  and  law  of  the  cases  involved,  court 
was  adjourned.) 


No.  15809 
Winitth  States 

Court  of  ^ppealg 

for  tf)e  Mint\)  Circuit 


JOE  PALERMO, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


^rangcript  of  ^ttovh 

In  Two  Volumes 


Volume  II 
(Pages  325  to  580) 


Appeal  from  the  United  States  District  Court  for  the 
Eastern  District  of  Washington, 

Southern  Division^     .        - —    --^ 

r  I  L  fc.  U 

JAN      .... 


Phillips  &  Va 


n  Orden  Co.,  4th  &  Berry,  Son  Francisco, .Qqlif. — 12-27-57.  ,        ^ 


No.  15809 
^niteb  States 

Court  of  appeals; 

for  tfjc  iSinti)  €ixtuit 


rOE  PALERMO, 

Appellant, 

vs. 

JNITED  STATES  OF  AMERICA, 

Appellee. 


nDransicript  of  B^etorb 

In  Two  Volumes 


Volume  II 
(Pages  325  to  580) 


Appeal  from  the  United  States  District  Court  for  the 

Eastern  District  of  Washington, 

Southern  Division. 


Phillips  &  Van  Orden  Co.,  4fh  &  Berry,  San  Francisco,  Calif. — 12-27-57 


United  States  of  America  325 

(Testimony  of  Paul  Simonson.) 

July  26,  1957—10:00  A.M. 

The  Court :     You  may  proceed. 

Mr.  Bantz:  May  I  have  Plaintife's  Exhibits  Q^, 
^,  23,  10  and  13.  Your  Honor,  I  have  just  a  few 
questions  of  Mr.  Simonson  and  I  will  be  finished 
lere.  [373] 

The  Court:     Yes,  all  right. 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
libit  23,  would  you  state — now,  this  is  the  ledger 
iccount  at  the  Security  State  Bank  of  White  Salmon, 
^hich  is  now  the  National  Bank  of  Commerce,  is 
•hat  correct?  A.     That's  correct. 

Q.  Would  you  look  on  the  exhibit  before  you, 
Nhioh.  is  Plaintiff's  Exhibit  23,  and  tell  me  the 
)alance,  the  cash  balance  in  the  account  of  Mr. 
Palermo  for  the  date  of  January  1,  1950? 

A.  The  nearest  I  have  on  this  ledger  sheet  to 
;hat  is  December  30,  1949.  The  balance  is  $8,800.07. 

Q.  And  what  is  the  balance  on  December  31, 
L950? 

A.  The  closest  balance  I  have  is  December  29, 
1950,  and  the  balance  then  is  $21,114.31. 

Q.  Now,  what  is  the  balance  on  December  31, 
.951  ? 

A.  The  balance  in  December  31,  1951,  is  $44,- 
;99.97. 

Q.  And  what  is  the  balance  for  the  year  ending- 
>.cember  31,  1952? 

A.  The  balance  on  December  31,  1952,  is  $57,- 
549.16. 
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Q.  And  what  is  the  balance  ending  December 
31,  1953? 

A.  The  balance  on  December  31,  1953,  is  $64,- 
487.37. 

The  Court:     What  bank  is  that,  Mr.  Simonson? 

A.  The  National  Bank  of  Commerce,  formerly 
the  Security  State  Bank.  [374] 

The  Court:     Of  White  Salmon? 

A.     White  Salmon. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  13, 
will  you  state  what  that  exhibit  is? 

A.  This  is  ledger  sheet  to  the  checking  account 
of  Joe  Palermo  for  the  National  Bank  of  Steven- 
son. 

Q.  Now,  referring  to  Plaintiff's  Exhibit  13,  will 
you  state  what  it  shows  as  the  cash  balance  for  the 
Bank  of  Stevenson  for  the  Year  1950? 

A.  The  balance  in  December  30th,  1950,  was 
$10,665.73. 

Q.  Now,  is  there  a  balance  on  there  for  the  year 
ending  December  31,  1951  ? 

A.     There  is  not. 

Q.     What  is  the  final 

A.     Excuse  me,  sir — ^no.  No,  there  is  not. 

Q.  When  is  the  final  closing  date  of  that  ac- 
coimt  then? 

A.  January  9,  1951,  and  then  February,  '52,  the 
accoimt  was  reopened. 

Q.  Well,  now,  in  Plaintiff's  Exhibit  13,  is  there 
a  bank  balance  in  the  Year  of  1952? 

A.     There  is. 
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Q.  And  what  is  the  last  date  in  1952  on  that  ex- 
hibit that  shows  a  bank  balance? 

A.     December  23,  1952. 

Q.  And  what  is  the  bank  balance  of  that  [375] 
date?  A.     $1,857.60. 

Q.     Is  there  any  balance  for  the  Year  of  1953? 

A.     There  is  a  balance,  yes,  sir. 

Q.     And  what  is  the  balance  of  the  closing  date  ? 

A.  The  last  date  with  the  balance  in  1953  is 
February  19,  1953,  $67.09. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  10, 
would  you  please  examine  that  and  state  what  that 
exhibit  is  ? 

A.  This  is  a  deposit  ticket  and  ledger  sheet  to  a 
savings  account  of  Joe  and  Bertha  Palermo  in  the 
Bank  of  Stevenson. 

Q.     And  what  years  does  it  cover,  Mr.  Simonson  ? 

A.  It  starts  August  20, 1952,  and  goes  to  January 
3,  1956. 

Q.  What  is  the  starting  balance  on  that  ac- 
count with  the  date? 

A.  The  starting  balance,  August  20,  1952,  for 
$10,000.00. 

Q.  All  right,  on  December  31,  1952,  what  is  the 
balance?  A.     $10,066.66. 

Q.  And  what  is  the  balance  on  December  31, 
1953?  A.     $10,268.99. 

Q.  Handing  you  Plaintiff's  Exhibit  66,  would 
you  please  state  what  that  is? 

A.  That  is  the  net  worth  trace  of  Joe  and 
Bertha  Palermo  for  the  Years  1949  through  1953. 


328  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

Q.  Yesterday  you  testified  as  to  the  Year  of 
1952,  there  being  a  difference  of  $10,000.00?  [376] 

A.     That  is  correct. 

Q.     Do  you  recall   that? 

A.     That  is  correct. 

Q.  Now,  Mr.  Simonson,  when  you  first  find  out 
that  the  $10,000.00  was  in  the  Bank  of  Stevenson, 
which  is  shown  in  Plaintiff's  Exhibit  No.  10,  when 
did  you  first  find  out  about  that? 

A.     About  March,  1955. 

Q.  And  where  was  it  that  you  found  out  about 
it?  A.     At  the  Bank  of  Stevenson. 

Q.     And  in  what  form  was  that  $10,000.00? 

A.  In  the  savings  account  at  the  Bank  of  Steven- 
son. 

Q.  And  that  is  the  $10,000.00  we  are  talking 
about  in  Plaintife's  Exhibit  10? 

A.     That  is  correct. 

Q.  Had  you  at  any  time  prior  to  that  date 
known  of  the  $10,000.00  in  the  savings  account? 

A.    No. 

Q.     At  no  time?  A.     No. 

The  Court:     Is  that  1955? 

A.     Yes. 

The  Court:    Did  you  give  the  month? 

A.    March,  1955. 

Q.  But  the  $10,000.00  we  are  talking  about  con- 
cerns the  [377]  Years  1952  and  1953? 

A.     Yes,  it  does. 

Q.  Handing  you  Plaintiff's  Exhibit  88,  would 
you  please  state  what  88  is? 

A.     This  is  summary  of  receipts  of  Joe  Palermo 
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for  the  Year  1952,  showing  total  checks,  total  re- 
corded in  the  books,  not  recorded,  deposited  and  not 
deposited. 

Q.  Mr.  Simonson,  can  you  tell  from  Plaintiff's 
Exhibit  88,  insofar  as  the  evidence  is  concerned, 
how  many  customers  or  individuals  or  companies 
did  Mr.  Palermo  deal  with  on  a  business  basis  there 
during  the  Year  of  1952  concerning  his  logging 
operations'?  A.     Twelve.  Twelve. 

Q.     Now,  that  is  twelve  individuals  or  companies  ? 

A.    Yes,  twelve  individuals  or  companies. 

Q.  All  right,  how  many  of  those  individuals  and 
companies  was  on  his  books  and  records? 

A.  He  recorded  income  from  five  of  those  cus- 
tomers in  1952. 

Q.  Well,  then,  there  was  seven  that  wasn't  re- 
:-orded?  A.     That  is   correct. 

Mr.  Bantz:     You  may  examine,  Mr.  Moore. 

Cross-Examination 
Ry  Mr.  Moore: 

Q.  Mr.  Simonson,  on  your  direct  examination 
/on  have  testified  to  a  bank  account  at  Stevonson  in 
1950  and  1951  and  a  [378]  savings  account  at  Ste- 
/"enson  thereafter?  A.     That  is  correct. 

Q.  And  you  have  testified  with  reference  to 
.vhcn  you  learned  of  the  existence  of  that  savings 
iccount?  A.     I  have. 

Q.  You  have  also  testified  that  exhibits — could 
[  have  50  and  51 — you  have  also  testified  with  refer- 
mce  to  86,  87,  88  and  89  being  your  summaries? 

A.    Yes,  sir. 
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Q.  And  stated  that  these  were  the  summaries — 
these  are  copies  of  summaries  which  you  submitted 
to  your  superiors?  A.     That  is  correct. 

Q.  Following  the  completion  of  your  investiga- 
tion of  Mr.  Palermo?  A.     That  is  correct. 

Q.  Are  these  summaries  the  only  reports  that 
you  submitted  to  your  superiors?  A.     No. 

Q.  Did  you  submit  reports  with  reference  to  the 
savings  and  checking  accounts  at  Stevenson? 

A.    Yes,  I  did. 

Q.  May  I  see  copies  of  those  reports,  if  you 
have  them?  A.     I  do  not. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  object 
to  anything  that  he  has  not — maybe  we  better  dis- 
miss the  jury.  [379] 

The  Court :    Yes.  The  jury  will  step  outside. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  absence  of  the  jury :) 

Mr.  Bantz:  I  would  object,  your  Honor,  to  him 
asking  for  any  report  that  he  made  with  the  $10,- 
000.00,  that  he  made  to  his  superior,  on  the  grounds 
that  he  has  testified  that  his  summaries  concerning 
that  have  been  made  from  the  evidence  that  in  trial, 
and  there  is  no  showing  that  there  is  any  other 
matter  that  is  concerned  here.  His  A^eracity  or  truth- 
fulness is  apparently  not  at  issue,  and  it  is  a  matter 
of  the  record  here.  I  could  see  nothing  that  we 
should  be  turning  over  imless  he  has  testified  to 
something  on  direct  examination.  A  matter  that  he 
reports  to  his  superior  certainly  is  not  in  issue  here 
at  this  time. 
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The  Court:  Well,  this  $10,000.00  item,  I  as- 
sume that  the  purpose  of  showing  that  it  wasn't 
iiscovered  by  Mr.  Simonson  until  March,  1955,  since 
it  wasn't  disclosed  to  him,  the  inference  would  be 
that  it  would  be  covered  up  hj  the  defendant  and 
le  was  holding  it  out. 

Mr.  Bantz :     No. 

The  Court:  You  are  entitled  to  point  out  to  the 
jury  he  was  in  good  faith,  even  at  the  time  he 
;urned  in  the  net  worth  statement,  and  that  he  still 
leld  out  this  $10,000.00  account  at  the  Stevenson 
Bank,  and  if  he  held  it  out  of  his  report  counsel  is 
mtitled  to  say  that  Mr.  Palermo  told  him  [380] 
;o  it  could  l)e  in  his  report  and  he  may  have  ex- 
;luded  a  report  of  it,  and  he  may  have  said  that  Mr. 
Palermo  told  him  about  the  $10,000.00,  and  he  had 
L  right  to  go  down  and  see,  and  counsel  is  entitled 
o  bring  that  out.  It  is  a  matter  of  credibility,  very 
nuch  a  question  of  credibility. 

Mr.  Bantz:  All  right,  is  it  limited  to  the  $10,- 
100.00  that  he  is  asking  about? 

The  Court:  Well,  as  to  these  other  matters,  I 
lon't  know  whether  Mr.  Moore  intends  to  ask  for 
ill  of  his  reports  made  in  the  course  of  his  in- 
Tstigation  or  not.  This  question  at  this  time  is 
imited  to  the  savings  account. 

Mr.  Moore :  I  am  asking  for  any  report  in  which 
.ny  reference  is  made  to  the  Stevenson  checking  or 
avings  accounts,  with  reference  to  its  existence  or 
lonexistence. 

The  Court :    Why  the  checking  account  ? 
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Mr.  Moore :  Because  he  has  already  tied  it  in  to 
show  the  Stevenson  Bank  checking  account  was 
transferred  to  the  savings  account  in  the  amount 
of  $10,000.00. 

The  Court:  Yes,  I  remember  it  was  transferred 
from  the  checking  account  to  the  savings  account. 
Yes,  I  see.  I  think  while  it  isn't  involved  in  your 
present  question  you  may  as  well  bring  it  out  in  the 
open  now  as  to  whether  you  intend  to  ask  for  other 
reports  concerning  these  other  matters  that  he  has 
testified  to,  and  I  think  Mr.  Bantz'  objection  is 
there,  that  he  was  only  making  deductions  by  [381] 
rearranging  the  data  that  you  gave  him  in  acting 
for  the  defendant,  and  so  it  would  be  immaterial 
what  reports  he  made,  unless  you  want  to  take  the 
position  that  he  didn't  actually  receive  them  or 
they  were  different  than  what  he  received. 

Mr.  Bantz:  Yes,  that  is  right.  I  think  his  testi- 
mony has  been  limited  and  I  have  tried  to  limit  it 
to  matters  given  us  by  the  defendant  or  what  has 
been  put  in  evidence  here  in  connection  with  the 
trial  and  admitted.  Now,  he  drew  his  summaries 
from  that.  Now,  in  the  case  of  the  $10,000.00,  we 
will  su])mit  the  report.  I  am  assuming  that  there 
was  a  report.  He  has  stated  that  there  has  been  one 
and  we  will  get  that  to  you. 

The  Court :  Checking  and  savings  accoimt  in  the 
Stevenson  Bank,  is  it — what  is  the  name  of  that 
bank*? 

Mr.  Bantz:     Stevenson  Bank, 

The  Court:     Is  that  a  National  or  State  Bank? 
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A.     State  bank. 

Mr.  Bantz:  Now,  if  he  is  going  to  do  this,  we 
vant  to  argue  this.  I  don't  want  him  to  take  the 
vhole  file  up  and  start  reading  from  it.  Your 
ilonor,  I  am  not  that  naive  and  we  will  take  out  of 
hat  file  what  you  are  asking  us  to  do  now. 

Mr.  Moore:  I  don't  think  that  I  want  any 
)thers,  your  Honor,  because  I  think  that  the  one 
hing  I  want  to  question  him  about  is  with  refer- 
ence to  an  actual  statement  [382]  which  he  made, 
md  I  feel  sure  that  on  cross-examination  we  can 
;lear  it  up. 

Mr.  Bantz :  May  we  have  five  minutes  to  look  at 
)ur  records? 

The  Court:  I  will  just  recess  subject  to  all.  I 
hink  I  will  give  you  a  recess  and  give  you  a  chance 
o  have  Mr.  Moore  pick  out  what  he  wants  now, 
md  I  think  it  is  clear.  I  think  it  is  the  checking 
md  savings  account  in  the  Stevenson  State  Bank, 
md  give  Mr.  Moore  a  chance  to  look  them  over  and 
nake  up  his  mind  what  he  wants  to  use  within  rea- 
;on,  and  I  don't  think  they  are  too  voluminous. 

Mr.  Bantz:  Let  me  ask  you  this,  your  Honor 
hat  one  page  refers  to  one  and  one  to  the  other, 
^ay  I  take  off  one  part  so  I  can  give  him  what  he 
vants  ? 

The  Court:  Yes,  you  can  paste  something  ovc^r 
;he  other. 

Mr.  Bantz:     Thank  you. 

The   Court:     T   think   that   the    defense   counsel 
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might  agree  to  the  same  arrangement  that  we  had 
in  the  McDaniels  case.  Fortunately,  we  weren't 
called  upon  to  instruct  there.  And  we  had  the 
understanding  that  if  there  were  mixed  materials 
and  interwoven  matters  and  there  were  certain 
matters  that  the  defense  counsel  asked  and  there 
was  a  question  as  to  whether  it  should  be  material, 
the  Court  should  look  it  over  and  the  Court  would 
pass  upon  it  and  determine  whether  it  [383]  comes 
within  the  defense  or  not.  All  right,  the  court  will 
recess  subject  to  call. 

(Whereupon,  after  recess  the  following  pro- 
ceedings occurred  before  the  jury:) 

The  Clerk:  Marking  Defendant's  97,  your 
Honor. 

Q.  (By  Mr.  Moore)  :  Mr.  Simonson,  with  refer- 
ence to  the  Bank  of  Stevenson  checking  and  sav- 
ings accounts,  it  has  been  your  testimony  here  that 
the  savings  account  did  not  appear  on  Plaintiff's 
Exhibit  66  for  the  Years  '52  and  '53,  isn't  that  cor- 
rect? A.     That  is  correct. 

Q.  Now,  for  those  prior  years  what  does  that  ex- 
hibit show  insofar  as  any  bank  account  in  the  Bank 
of  Stevenson? 

A.  It  shows  that  there  was  a  bank  accoimt  in  the 
Bank  of  Stevenson  at  the  end  of  1950  and  1951. 

Q.     In  the  amount  of  how  much  ? 

A.     $10,125.78. 

Q.  Was  there  a  bank  account  there  at  the  end  of 
1950? 


United  States  of  America  335 

(Testimony  of  Paul  Simonson.) 

A.  There  was.  I  believe  that  the  exhibit  will 
show. 

Q.     Does  it  show  here? 

A.    Yes,  it  shows  here. 

Q.     How  much?  A.     $10,125.78. 

Q.  And  that  is  the  net  worth  statement  which  I 
delivered  to  you  and  Mr.  Blankenship  in  December, 
1954?  [384]  A.     That  is  correct. 

Q.  And  Mr.  Blankenship  had  started  his  in- 
vestigation in  September  of  1954? 

A.     I  believe  you  are  right ;  yes,  sir. 

Q.  And  you  had  started  on  December  14th,  of 
1954?  A.     That  is  correct. 

Q.  And  in  the  course  of  your  dealings  with  Mr. 
Brown  you  were  notified  that  Mr.  Brown  had  newly 
come  into  the  picture  insofar  as  an  accountant  with 
reference  to  Mr.  Palermo? 

A.  I  think  that  Mr.  Blankenship  advised  me  that 
Mr.  Brown  was  working  on  it. 

Q.  And  further  that  you  received  that  net  worth 
statement  in  December  from  myself,  having  re- 
quested it? 

A.  I  am  sure  that  Mr.  Blankenship  requested  a 
net  worth  statement. 

Q.  And  the  other  information  was  submitted  to 
you  and  Mr.  Blankenship  consisting  of  profit  and 
loss  statements ;  net  woi-th,  reported  income  and  in- 
dicated income  were  all  so  far  as  you  know  prepared 
by  Mr.  Brown  from  available  records  and  submitted 
in  December  of  1954? 

A.     That  is  correct. 
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Q.  And  all  at  the  request  of  you  and  Mr.  Blank- 
enship  ? 

A.     At  the  request  of  Mr.  Blankenship  or  myself. 

Q.  Now,  with  reference  to  this  $10,000.00  omis- 
sion from  the  [38e5]  net  worth  statement  for  the  end 
of  1952,  you  will  recall,  will  you  not,  that  you  re- 
ceived that  and  then  subsequently  on  a  number  of 
occasions  you  and  Mr.  Blankenship  asked  me  if  that 
net  worth  statement  was  correct  insofar  as  we 
knew  ?  A.     That  is  correct. 

Q.  And  you  asked  me  on  a  number  of  occasions 
if  there  wasn't  some  item  missing? 

A.    Yes,  I  did.  Yes,  I  did,  Mr.  Moore. 

Q.  And  after  you  had  asked  me  about  that  on 
two  or  three  occasions  it  is  true,  is  it  not,  that  I  lost 
my  temper  and  asked  you  if  you  would  kindly 
quit  playing  cute,  or  words  to  that  effect,  and  tell 
me  what  it  was,  was  omitted  so  that  we  could  get 
it  in? 

A.     You  did  ask  me  what  was  omitted. 

Q.  And  I  told  you  that  I  wanted  to  know  what  it 
was  so  that  I  could  get  it  in  there? 

A.    Yes,  you  asked  me  what  it  was. 

Q.  And  didn't  I  advise  you  and  ask  you  if  there 
was  something  I  could  get  into  the  net  worth  state- 
ment? 

A.  Yes,  .you  asked  me  and  I  told  you  it  was  the 
savings  account. 

Q.     And  you  told  me  ?  A.     Yes. 

Q.     And  I  told  you  what?  [386] 

A.     You  told  me  that  you  knew  about  the  account 
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and  that  you  were  going  to  pay  the  tax  on  that  oc- 

count. 

Q.     That  I  knew  about  the  account? 

A.  You  told  me  that  you  thought  you  knew  about 
it  and  that  it  had  been  overlooked,  that  you  knew 
about  that,  I  don 't  know  if  this  was  the  account  but 
you  knew  about  that  account  and  you  intended  to 
pay  tax  on  it. 

Q.  In  any  event,  I  advised  you  that  that  account 
was  omitted  by  accident  ?  A.    Yes,  you  did. 

Q.  And  that  was  the  result  of  a  mistake  on  my 
part  and  Mr.  Brown's  part  and  misunderstanding 
by  Mr.  Brown  and  Mr.  Palermo? 

A.    Yes,  you  did. 

Q.     In  questioning  and  answering? 

A.     Yes,  you. 

Q.  Now,  then,  in  the  course  of  your  investigation 
did  you  also  learn  from  Mr.  Blankenship  when  you 
first  started  your  investigation  that  there  was  a  bank 
account  of  any  kind  at  the  Bank  of  Stevenson  ? 

A.  As  far  as  the  bank  account,  the  checking  ac- 
count, I  think  we  were  aware  of  that. 

Q.  You  knew  in  December  when  you  received 
this  net  worth  statement  that  there  was  a  bank  ac- 
count at  Stevenson  of  some  kind  ?  [387] 

A.    Yes,  we  did.  It  is  indicated  on  here. 

Q.  And  the  first  time  you  went  down  there  was 
in  jMareh  {  A.     I  think  it  was  March,  1955. 

Q.  Did  Mr.  Blankenship  advise  you  that  when 
lie  first  talked  to  Mr.   Palermo   tiiat   he   had   (lis- 
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cussed  the  existence  of  the  deposits  at  the  Bank 

of  Stevenson? 

A.     Excuse  me,  sir,  I  didn't  hear  your  question. 

Q.  Did  Mr.  Blankenship  tell  you  when  you  got 
into  the  case  that  when  he  first  talked  with  Mr. 
Palermo  that  he  discussed  with  Mr.  Palermo  the 
deposit  of  funds  which  Mr.  Palermo  may  have  had 
down  at  the  Bank  of  Stevenson? 

A.  I  don't  recall  but  I  think  as  I  recall  he  knew 
of  a  checking  account  that  he  had  down  at  Steven- 
son. 

Q.  Did  he  advise  you  that  Mr.  Palermo  had  told 
him  that  he  had  some  money  down  at  the  Bank  of 
Stevenson  and  that  he  didn't  know  how  much  it 
was  but  if  he  wanted  to  find  out  he  could  go  down 
and  find  out  that? 

A.  I  don't  recall  discusing  that  with  Mr.  Blank- 
enship, no. 

Q.  Did  Mr.  Blankenship  advise  you  that  he  had 
asked  Mr.  Palermo  for  a  savings  account  book? 

A.    He  did,  yes. 

Q.  And  did  he  advise  you  that  Mr.  Palermo  told 
him  that  he  had  one  but  he  did  not  know  where  it 
was? 

A.  No,  Mr.  Bankenship  did  not  advise  me  of 
that. 

Q.     He  did  not?  [388] 

A.     And  I  don't  recall  any  conversation  like  that. 

Q.  Now,  going  into  Exhibits  86,  87,  88  and  89, 
Exhibit  86  lieing  your  summary  with  i-eference  to 
1950,  according  to  your  summary  described  by  86 
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in  1950,  Mr.  Palermo  received  income   from  how 

many  sources? 

A.  Fifty- three — I  mean  fifty-three  checks — I 
mean  1,  2 

Q.  No,  he  received  income  from  how  many 
sources  in  1950? 

A.     Do  you  mean  how  many  people  paid  him  ? 

Q.     Yes,  that's  right. 

A.     Oh,  seven  people. 

Q.  And  insofar  as  your  summary  discloses,  his 
books  showed  that  he  received  money  from  six  of 
those  people  ?  A.     That  is  correct. 

Q.  And  the  one  that  was  omitted  was  his  father- 
in-law,  Mr.  Zunke?  A.     That  is  correct. 

Q.  Now,  you  made  a  tabulation  which  was 
placed  in  evidence  the  other  day  concerning  the 
uumber  of  checks  received  by  Mr.  Palermo  for  in- 
come items  and  the  number  of  cheeks  that  were 
placed  in  the  book  that  he  had? 

A.  No,  T  think  mine  shows  the  luimber  of 
cheeks  omitted  from  the  books  and  then  the  number 
of  income  checks  he  received. 

Q.     And  then  the  percentage?  A.     Yes. 

Q.  That  got  in  the  books  and  didn't  get  in  the 
books  {  A.     Yes,  that  is  correct.  [389] 

Q.  Have  you  made  a  percentage  recap  of  the 
s^ross  income  and  the  percentage  that  got  in  the 
books?  A.     No,  I  have  not. 

Q.     On  any  on(^  of  the  four  years? 

A.     On  none  of  the  four  years,  no,  I  have  not. 

Q.     Now,  in   1950,  Mr.   Simonson,  Mr.   Palermo 
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showed  in  his  books  that  he  received  $900.00  from 

the  S.  D.  S.  Lumber  Company? 

A.     That  is  correct. 

Q.  And  how  much  did  he  actually  receive  in 
that  year  from  the  S.  D.  S.  Lumber  Company? 

A.  He  actually  received  in  that  year  from  the 
evidence  we  could  find  $148.58  and  I  show  he  over- 
stated his  income  for  that. 

Q.  Did  he  overstate  his  income  in  any  other  re- 
spect on  receipts  in  1950?  A.    Yes,  he  did. 

Q.     What  other  receipts? 

A.  If  you  will  turn  to  Mt.  Adams  Loggers  As- 
sociation— I  don't  mean  an  over  statement  in  total, 
there  is  an  understatement  in  total,  but  he  re- 
corded in  his  book  $884.68  when  the  check  I  found 
was  $884.08,  so  that  check  was  overstated  on  his 
records  by  sixty  cents.  Then,  there  was  another  one 
where  he  recorded  $448.81  and  the  amount  of  the 
check  we  found  was  $416.44  for  an  overstatement 
on  [390]  that  check  of  $32.37. 

Q.  And  those  are  the  overstatements  for  that 
year? 

A.  On  McCormick  Lumber  Company  I  think 
that  is  the — the  total  amount  not  recorded  on  the 
books,  the  net  amount  was  $3,214.40  not  recorded 
on  the  books  but  I  did  find  two  checks  for  which  I 
could — recorded  on  the  books  which  I  could  tie  in 
no  place  with  any  receipts.  I  showed  them  in  Mc- 
Cormick. However,  there  were  other  checks  from 
?IcCormick  which  T  could  not  find  on  tbe  account 
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and  in  the  total  there  was  $3,214.40  understated  on 

the  books. 

Q.  In  other  words,  in  his  books  he  showed  $2,- 
784.00  that  you  could  not  find  any  record  of  any- 
where ? 

A.  That  is  correct.  And  in  making  my  computa- 
tion I  deducted  that  amount  I  showed  unreported 
and  the  net  unrecorded  on  the  books  is  $2,300.00. 

Q.  Now,  in  checking  over  the  summaries  of  1950 
as  compared  with  Mr.  Palermo's  1950  income  tax 
return  and  the  information  given  to  Mr.  Bates  for 
the  preparation  of  the  income  tax,  do  I  understand 
it  that  the  total  number  of  checks  or  amounts  re- 
corded in  Mr.  Palermo's  book  under  the  heading 
''gross  earnings"  is  exactly  the  amount  that  was 
placed  in  gross  earnings  on  his  income  tax  re- 
tu7-n  ? 

A.  The  amount  recorded  in  Palermo's  books  is 
the  same  as  on  the  return,  I  am  sure  that  it  is. 

Q.  And  that  is  the  same  figure  that  was  used 
by  Mr.  Bates?  [391] 

A.     By  Mr.  Bates,  yes. 

Q.  Now,  going  back  to  the  deposits  to  the  banks 
in  1950.  you  showed  one  check  of  January  12th 
from  McCormick  for  $868.50  which  you  listed  as 
non-income?  A.     Or  unidentified. 

Q.     Or  unidentified?  A.     Yes. 

Q.     Now,  the  purpose  of  that  was  what? 

A.  To  exclude  those  items  as  part  of  the  income^ 
we  had  identified  because  it  wasn't  properly  identi- 
fied I  felt  as  income  because  we  did  not  have  ]\Ir- 
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Cormick's  record  for  that  period  of  January,  1950, 

to  indicate  what  the  payment  was  for. 

Q.  Do  you  mean  when  you  went  to  McCormick's 
to  get  copies  of  the  invoices  and  cancelled  checks, 
Mr.  McCormick  had  no  records  or  cancelled  checks 
for  that  period? 

A.  The  only  record  I  think  we  had  of  McCor- 
mick was  starting  March,  1950. 

Q.  There  doesn't  seem  to  be  much  question  but 
what  the  $868.56  is  income,  does  there? 

A.     I  have  no  idea  what  it  is. 

Q.  Now,  with  reference  to  1951  and  your  sum- 
mary as  described  by  Exhibit  87,  is  it 

A.     That  is  correct. 

Q.  Now,  in  that  year  how  many  sources  of  in- 
come did  Mr.  [392]  Palermo  have? 

A.  He  had  income  from  five  individuals  or 
firms. 

Q.  And  how  many  of  those  five  were  reflected 
on  his  books? 

A.  He  recorded  income  at  least  from  four  of 
those  people. 

The  Court:  What  year  is  this,  now,  Mr.  Simon- 
son? 

A.     1951. 

Q.  And  the  amount  of  money  that  wasn't  re- 
flected in  his  book  from  that  one  individual  was 
how  much?  A.     $445.85. 

Q.  In  other  words,  he  did  business  in  1951  with 
five   companies   or   individuals,    his   books   sbowed 
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that  he  did  business  with  four  of  them  and  the  one 

that  was  omitted  Mr.  Nickols  paid  him  $445.85? 

A.     That  is  correct. 

Q.  Was  there  any  overstatement  in  1951  by  Mr. 
Palermo  ? 

A.  May  I  check,  Mr.  Moore?  I  don't  find 
any,  no. 

Q.  There  was  an  error,  was  there  not  in  the  re- 
port from  Mt.  Adams  Loggers  in  that  one  check 
for  $789.74  from  Mt.  Adams  Loggers  was  put  in 
the  book  as  being  from  McCormick? 

A.  Yes,  the  books  actually  didn't  reflect  any 
receipts  from  Mt.  Adams  Loggers  in  1951,  except 
I  did  find  this  check  from  Mt.  Adams  for  $789.74 
marked  ''McCormick"  and  finding  a  check  from 
Mt.  Adams  in  the  exact  amount 

Q.     For  the  same  date? 

A-     identified  I  reported  one  of  the  checks 

for  Mt.  Adams.  [393] 

Q.     For  the  same  date? 

A.     For  the  same  date  approximately,  yes. 

Q.  In  1950,  you  can  go  back  to  Exhibit  86  for 
a  moment,  there  was  a  similar  error,  was  there  not, 
Mt.  Adams  Loggers,  the  record  shows  that  he  put 
Kingley  in  the  book  for  the  three  items  that  he 
got  from  Mt.  Adams  Loggers,  in  the  book? 

A.  T  connected  them  up  with  Mt.  Adams  because 
the  amounts  were  so  similar.  While  his  records 
didn't  reflect  any  receipts  from  Mt.  Adams,  I  as- 
sumed that  the  Kingley  checks  were  Mt.  Adams 
checks,  since  it  wasn't  an  association. 
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Q.    With  reference  to  No.  88— is  it  for  1952'? 

A.    Yes,  sir. 

Q.     Was  there  any  overstatement  in  that  year? 

A.  On  McCormick  Lumber  Company  I  did  find 
this:  While  a  total  income  not  recorded  on  the 
books  was  $4,894.53,  on  July  10th,  1952,  I  found 
payment  on  McCormick  records  of  $1,293.26.  About 
that  time  Mr.  Palermo  recorded  on  his  books  from 
McCormick  $2,350.00,  which  is  a  difference — an 
overstatement  of  $1,062.74.  The  same  is  true  with 
the  check  of  May  10th,  1952,  which  indicates  that 
the  overstatement  of  income  on  that  particular 
check  was  $96.40.  However,  the  omitted  checks 
subtracting  those  overstatements  from  the  omitted 
checks,  the  understatement  on  the  records  is  $4,- 
894.53.  [394] 

Q.  Now,  concerning  the  percentages,  Mr.  Simon- 
son,  did  you  by  any  chance  work  out  percentages  an- 
nually for  the  full  four  years  which  would  show 
the  percentage  of  money  received  by  Mr.  Palermo 
which  was  deposited  in  his  bank  accounts '? 

A.  No.  The  only  percentages  that  I  made  out  was 
in  relation  to  the  physical  number  of  checks  whicli  lie 
received,  that  is  the  only  percentages  I  worked  on. 

Q.  With  reference  to  the  Exhibit  13,  back  on  the 
Bank  of  Stevenson  for  the  moment,  I  don't  believe 
that  you  quite  have  this  correct  this  morning  when 
you  were  testifying  on  direct  examination.  I  think 
that  you  testified  that  this  checking  account  had 
been  closed  out  on  January  9th  of  1951  ? 

A.     That  is  the  way  it  appears  here. 
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Q.  Well,  I  will  point  out  to  you  on  January 
9th,  1951,  there  was  a  balance  of  $10,125.78  and 
there  were  no  more  entries  until  February  13,  1952, 
when  you  have  the  same  balance? 

A.  That  is  correct.  I  made  a  mistake  in  reading 
it  off.  The  final  balance  I  show  on  this  sheet  of 
$10,125.78,  that  was  actually  carried  forward  on 
this  sheet  when  it  was  transferred  at  the  end  and 
there  was  this  balance  of  $10,125.78. 

Q.  And  then  that  was  closed  out  August  [395] 
20th,  1952?  A.     That  is  correct. 

Q.  Now,  to  explain  the  discrepancy  here  on  your 
figures  that  you  have  submitted  to  make  a  deter- 
mination of  the  underreporting  of  net  income  you 
have  established  that  in  this  case  by  making  changes 
only  in  the  gross  amount  of  money  received  by  Mr. 
Palermo?  A.     That  is  correct. 

Q.  You  have  not  made  any  changes  as  far  as  the 
expenses?  A.     No,  I  have  not. 

Q.  And  the  distinction  between  that  and  ihv  fig- 
ures submitted  to  you  by  us  in  December,  1954,  as 
reflected  on  the  indicated  net  income  figures  and  the 
net  worth  statements,  to  some  extent  are  different 
because  we  modified  the  expense  items? 

A.  That  is  correct,  I  think,  in  1951  and  1952  you 
change  it  considerably. 

Q.  As  an  example  of  that  it  is  true,  is  it  not,  that 
in  1950  I  think  it  was — could  I  have  33,  4,  5  and  6. 
I  believe  it  was  in  1950  that  there  was  a  bad  debt 
taken,  or  was  that  a  subsequent  year? 
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A.  I  think  perhaps  19,52,  but  I  couldn't  be  cer- 
tain. 

Q.  Yes.  In  the  preparation  of  the  return  in  1952, 
Mr.  Bates  reflected  a  bad  debt  of  $5,508? 

A.    Yes. 

Q.  Which  in  the  recap  submitted  to  you  Mr. 
Brown  took  it  out?  [396] 

A.  May  I  have  the  recap ?  I  don't  recall  whether 
he  did  or  not. 

Mr.  Moore:  I  am  sorry,  I  thought  you  had  that 
up  there. 

Mr.  Velikanje:     67. 

Q.     Yes,  Plaintiff's  Exhibit  67. 

A.     You  are  correct,  yes. 

Q.  And  that  is  an  example  of  one  of  the  reasons 
for  this  distinction  in  the  net  income  that  we  have? 

A.     That  is  an  example  for  the  year  1952,  yes. 

Q.  And  there  are  other  modifications  in  all  of 
the  years?  A.     There  are,  yes. 

Q.  And  so  as  a  practical  matter,  the  matter  that 
Ave  have  attempted  to  work  out  heretofore  has  been 
wdth  reference  to  the  actual  tax  liability  of  Mr. 
Palermo,  that  Mr.  Brown  has  been  submitting  to 
you?  A.     That  I  think  is  correct. 

Q.  And  it  is  somewhat  different  than  what  the 
indictment  reads  here?  A.     It  is,  yes. 

Q.  Or  the  method  of  proof  by  which  you  have 
shown  an  underreporting?  A.     Yes. 

Q.  And  insofar  as  a  final  computation  adjusting 
])oth  income  and  expenses,  that  has  not  been  ac- 
complished as  [397]  yet  by  your  office? 
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A.  I  think  it  has  been  accomplished  by  our  office, 
yes. 

Q.  But  no  information  has  been  conveyed  to  the 
taxpayer,  is  that  right? 

A.  I  don't  recall.  I  think  perhaps  we  did  advise 
probably  nearly  correct  figures  on  civil  cases,  I  don't 
recall,  we  had  some  discussion. 

Q.     There  were  discussions  but  not  final  ? 

A.     Not  final. 

Mr.  Blantz:  Your  Honor,  I  would  object  to  any 
further  discussion  about  the  civil  case,  it  has  noth- 
ing to  do  with  the  present  case. 

The  Court:     No,  it  is  not  directly  involved  here. 

Q.     You  still  have  the  summaries  there? 

A.     I  do,  yes. 

Q.  On  1950  on  the  McCormick  sheet  I  think  you 
will  find  an  error.  This  is  the  summary  that  you 
made  up  there?  A.     Yes,  uh-huh. 

Q.  Under  McCormick  on  June  7th  you  show  a 
figure  of  $2,220.00 ;  that  should  be  $2,200.00,  should 
it  not  ?  A.     May  I  have  Exhibit  71  ? 

The  Clerk:     Yes.  (Handing  to  witness.) 

A.  Yes,  receipts  recorded  in  the  book  are  $2,- 
200.00  instead  of  $2,220.00.  I  have  checked  that  ad- 
dition across  and  that  apparently  is  a  typographical 
error  because  the  subtraction  [398]  is  not  recorded 
in  the  proper  amount. 

Q.  Now,  according  to  your  recollection,  when  did 
you  first  see  Mr.  Palermo's  books  for  the  years  in 
question  here? 

A.     The  first  I  ever  saw  of  the  ])ooks  oi-  pait  o? 


348  Joe  Palermo  vs. 

(Testimony  of  Paul  Simonson.) 

the  books,  I  don't  recall  how  many  books  there  were 

there,  was  December  28,  1954. 

Q.     In  the  Goldendale  courthouse  ?  A.    Yes. 

Q.  And  at  this  meeting  you  had  requested  that 
those  books  be  brought? 

A.  I  don't  recall  whether  or  not  we  requested  it 
but  I  probably  did. 

Q.     But  in  any  event  you  had  them  there  ? 

A.     Yes,  you  had  them. 

Q.  And  you  were  given  an  opportunity  to  look 
over  them  completely  at  that  time  ? 

A.  We  looked  over  them  but  I  don't  think  we 
looked  over  them  completely. 

Q.     And  you  saw  them  again  when? 

A.  I  don't  recall  the  date  but  I  think  sometime 
in  1955  and  I  think  it  was  sometime  in  1955  at  your 
office  probably  about  June.  I  may  have  seen  them 
prior  to  that,  too. 

Q.  Now,  do  you  recall  whether  or  not  there  were 
ever  any  references  in  those  books,  other  than  the 
pages  that  were  headed  "gross  earnings,"  showing 
Too?ipts  or  accounts  [399]  receivable  from  saw- 
mills? 

A.  He  had  other  references  in  the  book.  Yes,  he 
did,  but  I  don't  recall  exactly  the  nature  of  those 
references.  They  were — they  happened  to  be  memo- 
randum records  for  his  own  purposes. 

Q.  And  when  you  requested  photostats  the  only 
request  that  you  gave  us  was  for  the  pages  for 
gross  earnings? 
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A.  The  pages  showing-  gross  earnings  which 
totaled  to  that  shown  on  the  tax  returns. 

Q.  Well,  as  a  matter  of  fact,  Mr.  Simonson,  you 
and  Mr.  Blankenship  and  I  got  together  with  the 
books  and  you  pointed  out  the  pages  you  wanted 
and  we  put  a  marker  on  them? 

A.     I  probably  did. 

Q.  With  reference  to  the  tax  returns  themselves 
for  1950,  1951,  1952,  and  1953,  disregarding  the  ac- 
curacy of  the  figures  that  are  put  in  there,  that  is 
compared  with  whether  it  was  a  true  expense  of 
$180.00  or  a  true  receipt  of  $60,000.00  or  $100,000.00, 
the  figures  that  are  used,  are  there  any  errors  in 
those  returns'? 

A.     I  do  know  of  one  error,  yes. 

Q.     What  error  is  that? 

A.  I  think  it  is  in  the  Year  of  1953  on  the  Sched- 
ule "C." 

Q.     What  is  the  error? 

A.  Oh,  in  subtracting  $34,666.73  from  gross  re- 
ceipts of  [400]  $102,901.72,  the  return  reflects  a  bal- 
ance of  $69,234.99,  and  I  think  correctly  that  should 
read  sixty-eight  thousand  instead  of  sixty-nine  thou- 
sand. 

Q.  In  other  words  that  would  be  a  mistake  in  the 
preparation  of  the  return? 

A.    Yes,  it  would  be. 

Q.  And  is  that  the  only  mistake  that  you  could 
find  in  any  of  those  returns? 

A.  That  is  the  only  one  that  I  recall,  it  would 
be  unless  I  withdrew  them  and  checked. 
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Q.    Have  you  checked  at  all? 

A.  I  am  sure  that  we  have  checked  but  there  is 
a  possibility  of  other  errors.  I  don't  know  of  any, 
though. 

Q.  Well,  would  you  look  at  the  1951  return, 
under  depreciation  schedule?  A.    Yes. 

Q.  Is  there  any  error  in  that  schedule  insofar 
as  a  **cat"  is  concerned? 

A.  I — I  don't  know  insofar  as  the  **cat"  is  con- 
cerned if  there  is  an  error  or  not. 

Q.     This  is  a  ''cat"  purchased  for  $8,750? 

A.    Yes,  that  is  correct. 

Q.     To  be  depreciated  in  five  years? 

A.    Yes. 

Q.    How  much  is  taken  per  year?  [401] 

A.  In  this  year  $875.00  is  taken  but  this  schedule 
doesn't  show  what  the  prior  year's  depreciation  was. 
$875.00  may  have  been  all  that  was  left  in  1951. 

Q.  Would  you  look  at  1952  and  see  if  the  ''cat" 
appears  there?  A.     It  does. 

Q.     And  it  is  again  $875.00  for  that  year? 

A.  That  is  correct,  and  with  this  information  I 
would  assume  that  the  depreciation  in  1951  was  not 
correct. 

Q.  Then,  in  1952  in  the  computation  of  the  tax 
itself A.    Yes. 

Q.    there  is  an  error  there,  too,  is  there  not? 

A.  There  is  an  error  of  about — ^yes,  there  is  an 
error  in  the  computation  of  tax,  a  very  minor  one. 

Q.     A  minor  one,  but  it  is  an  error? 

A.     It  is  an  error. 
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Q.     These  are  all  items  that  require  adjusting? 

A.    Yes,  they  would. 

Q.  Have  you  compared  those  tax  returns  to  the 
information  of  Mr.  Bates  which  were  identifications 
—or  Exhibits  26  through  30,  I  think? 

A.    Yes,  I  have. 

Q.  Did  you  find  any  variation  between  the  fig- 
ures that  Mr.  Bates  had  and  the  figures  that  ended 
up  on  the  tax  returns  ? 

A.  As  far  as  gross  receipts,  I  found  except  in 
the  year  1953  I  guess,  when  there  was  a  one  cent 
error  on  the  tax  return  [402]  from  the  information 
that  Mr.  Bates  had  the  gross  receipts  compared  with 
what  Mr.  Bates'  records  showed,  and  while  I  think 
— T  do  recall  that  there  were  some  variations  but 
they  were  very  minor  in  most  cases  on  the  expenses 
that  showed  on  Mr.  Bates'  papers. 

Mr.  Moore :     May  I  have  20  through  30,  please  ? 

Q.  Incidentally,  in  the  course  of  your  investiga- 
tion have  you  reached  the  point  where  you  can  recog- 
nize Mr.  Palermo's  handwriting? 

A.  I  think  I  do,  but  I  am  no  expert  at  hand- 
writing. 

Q.  Handing  you  Plaintiff's  Exhibit  28,  first  and 
second  pages,  does  some  of  that  appear  to  be  Mr. 
Palermo's  handwriting? 

A.  I  don't  know.  I  would  myself  think  it  is.  T 
don't  know. 

Q.  And,  then,  there  is  some  other  writing  on 
there  if  it  isn't  his,  is  that  correct? 

A.     That  is  correct. 
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Q.  I  want  to  point  out  the  items  of  ''Fines, 
75.50"  and  ''Tools"  200.00  which  appear  to  be  in 
Mr.  Palermo's  handwriting,  don't  they? 

A.    Yes. 

Q.  And  would  you  look  in  the  final  return  and 
advise  how  those  items  appear  there? 

A.  It  is  described  at ' '  Tools,  cables,  etc.,  $275.00 ' ' 
and  the  fifty  cents  doesn't  appear  here.  [403] 

Q.  And  on  this  work  sheet  next  to  the  "Fines, 
$75.50"  some  other  writing  other  than  Mr.  Pa- 
lermo's has  appeared  to  the  right  of  it;  it  appears 
to  be  "tools,"  is  that  correct? 

A.     Yes,  that  is  correct. 

Q.  And  so  apparently  the  fines  became  tools  in 
the  preparation  of  the  tax  return  ? 

A.    It  would  appear  that  way,  yes. 

Q.  Incidentally,  did  you  make  any  records  from 
Mr.  Palermo's  books  of  the  expenses  reflected  in 
those  books? 

A.  I  don't  recall.  I  do  recall,  not  from  his  books 
but  I  do  recall  making  record  of  his  expenses  from 
his  checks.  I  don't  recall  anything — I  probably  did 
from  1947  but  I  don't  recall  any  other  years.  I 
think  we  used  checks  in  any  other  years. 

Q.  I  see.  You  in  the  course  of  your  investigation 
made  trips  to  White  Salmon  and  Bingen  ? 

A.    Yes,  I  did. 

Q.     And  how  many  banks  are  there  in  Bingen  ? 

A.  I  don't  think  that  there  are  any  banks  in 
Bingen  whatsoever. 

Q.     How  many  banks  in  White  Salmon? 
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A.     I  believe  there  is  only  one  so  far  as  I  know. 

Q.  And  Bingen  is  a  community  of  about  600  or 
800  and  White  Salmon  is  a  community  of  about 
twelve  or  fifteen  hundred? 

A.     They  are  small  communities.  [404] 

Q.    Very  small?  A.     Yes,  very  small. 

Q.     And  very  close  together?  A.     Yes. 

Q.  And  these  mills  with  whom  Mr.  Palermo  did 
business  are  located  where? 

A.  They  are  mostly  in  the  White  Salmon  and 
Bingen  area. 

Q.    Very  close? 

A.  Most  of  them  I  think  are  right  there  in 
Bingen. 

Q.  Do  your  summaries  reflect  the  total  amount 
of  income  received  by  Mr.  Palermo  for  the  indi- 
vidual years  and  the  amount  of  that  income  which 
was  deposited  in  the  bank  at  White  Salmon? 

A.     Yes. 

Q.     Do  you  have  the  summaries  right  there? 

A.    Yes,  I  have  the  summaries  right  here,  yes. 

Q.  In  1950,  how  much  was  the  gross  income  of 
Mr.  Palermo? 

A.     The  income  we  show  here  is  $82,964.64. 

Q.     And  how  much  of  that  went  into  the  bank? 

A.     We  show  that  $80,444.20  went  into  the  bank. 

Q.     At  White  Salmon? 

A.  Yes,  at  White  Salmon  and  the  Bank  of 
Stevenson. 

Q.  How  much  of  that  went  to  the  Bank  of  Ste- 
venson ;  that  $1,800.00  item  or  was  it  more  than  that? 
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A.  No,  it  was  quite  a  lot  in  1950.  The  total  de- 
posits in  the  [405]  Bank  of  Stevenson  in  1950  of 
the  income  items  was  $44,226.44. 

Q.  Well,  then,  in  1951,  what  was  his  gross  in- 
come according  to  your  summary? 

A.     $120,129.70. 

Q.  And  how  much  of  that  money  was  deposited 
in  bank  accounts'?  A.     $118,948.79. 

Q.  And  was  all  of  that  at  White  Salmon  or  some 
at  the  Bank  of  Stevenson? 

A.     No,  that  was  all  at  White  Salmon. 

Q.     And  in  1952,  the  same  information? 

A.     The  gross  income  in  1952  was  $127,410.77. 

Q.     And  the  deposited? 

A.  The  deposited  was  $125,724.32,  and  I  think 
all  of  that  except  $1,857.60  was  deposited  at  White 
Salmon. 

Q.  Incidentally,  where  was  that  check  from,  that 
$1,857.60? 

A.     The  Highland  Lumber  Company. 

Q.  All  right,  in  1953,  the  gross  and  the  amount 
deposited  ? 

A.  In  1953,  the  income  was  $116,865.89  and 
$111,886.16  was  deposited. 

Q.  Now,  these  bank  accounts,  the  one  in  White 
Salmon,  in  whose  name  was  that  bank  account? 

A.  I  think  it  was  in  the  name  of  Joe  and  Bertha 
Palermo. 

Q.  And  the  bank  account — the  checking  account 
at  Stevenson,  in  whose  name  was  that?  [406] 

A.     I  believe  that  was  Joe  and  Bertha  Palermo. 
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Q.     And  the  savings  account  at  Stevenson? 

A.  I  think  that  was  in  Joe  and  Bertha  Palermo, 
also. 

Q.  And  this  money  that  you  reflected  in  the  bank 
over  the  years  that  Mr.  Bantz  was  examining  you 
and  the  bank  account  building  up,  that  was  in  Mr. 
Palermo's  checking  account  at  the  White  Salmon 
Branch  of  the  National  Bank  of  Commerce  on  the 
one  hand  and  on  the  other  at  the  Bank  of  Steven- 
son? 

A.  The  money  was  in  the  checking  accounts  and 
savings  account? 

Q.     In  the  ordinary  checking  accounts? 

A.     Yes,  as  far  as  I  know. 

Q.  Now,  in  the  course  of  your  investigation  did 
^ou  check  the  net  worth  statements  submitted  by  us 
■0  you  with  reference  to  the  property  set  forth 
therein? 

A.  They  were  checked  by  Mr.  Blankenship  and 
[  probably  assisted  him  during  the  investigation. 

Q.  Have  you  created  a  net  worth  statement  in 
'eference  to  those  facts?  A.     I  have  not. 

Q.     Mr.  Blankenship  has? 

A.    Yes,  Mr.  Blankenship  has. 

Q.  And  do  those  net  worth  statements  corre- 
ipond  to  the  one  which  we  submitted,  with  this  $10,- 
K)0.00  adjustment? 

A.  There  are  some  variations  but  substantial  I  v 
"  think  they  [407]  correspond  except  for 

Q.     As  to  the  increase  in  the  net  worth  ? 

A.    Yes. 
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Q.  In  the  course  of  your  investigation,  Mr.  Si- 
monson, was  there  ever  any  time  when  you  made  the 
request  to  me  or  to  Mr.  Brown  or  to  Mr.  Palermo 
for  information  which  you  did  not  receive? 

A.    Yes. 

Q.    What  was  that? 

A.  I  requested  an  affidavit  or  requested  a  ques- 
tion and  answer  from  or  statement  from  Mr.  Pa- 
lermo. 

Q.     Pardon? 

A.  I  requested  an  affidavit  and  question  and  an- 
swer statement  from  Mr.  Palermo. 

Q.    When  did  you  make  that  request? 

A.  I  think  I  made  that  request  September  28, 
1954,  and  you  said  you  would  think  about  it  at  that 
time. 

Q.    You  weren't  demanding  it  at  that  time? 

A.  No,  not  at  that  time.  I  was  asking  if  you 
would  give  a  statement  such  as  that. 

Q.     That  was  down  at  Goldendale  ? 

A.  Yes,  at  Goldendale  and  I  requested  that  you 
think  about  it  for  a  future  time. 

Q.     And  then  you  never  did  get  it? 

A.     No,  I  did  not.  [408] 

Q.     Did  you  ever  ask  for  it  again  ? 

A.  I  don't  recall  if  I  asked  for  it  again,  no,  I 
don't 

Mr.  Moore:     Could  I  have  Exhibit  2,  please? 

The  Witness :    I  have  No.  2  here. 

The  Clerk :    No,  it  is  here. 

Q.     With  reference  to  Exhibit  26  which  is  ap- 
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parently  a  page  describing  gross  earnings  and  some 
expenses  and  some  work  sheets  which  were  used  by 
Mr.  Bates  in  preparation  of  the  return,  did  you 
ever  check  Exhibit  against  Exhibit  2? 

A.     I  have  checked  those. 

Q.     Being  the  tax  return  for  that  year  ? 

A.    Yes. 

Q.     Did  you  interrogate  Mr.  Bates  about  it? 

A.     I  did  interrograte  him  about  those,  yes. 

Q.  I  will  point  out  to  you  on  the  first  page,  I 
think  it  is  under  gross  earnings  in  what  appears  to 
be  Mr.  Palermo's  handwriting  a  figure  of  $40,231.64. 

A.    Yes. 

Q.  And  on  the  back  page  in  what  I  believe  is 
Mr.  Bates'  handwriting  it  says  gross  receipts  $8,- 
670.37.  A.    Yes. 

Q.  Did  you  ever  ascertain  where  that  figure  came 
from? 

A.  I  didn't  talk  to  him  about  it.  I  don't  recall 
it.  That  looks  like  the  gross  receipts  for  1948  as  I 
recall.  I  believe  that  the  books  would  reflect  gross 
receipts  for  [409]  1948,  about  that  figure. 

Q.     About  that  figure  ? 

A.    Yes.  It  may  a  1948  sheet,  I  don't  remember. 

Q.     Rather  than  a  1949?  A.     Yes. 

Q.  I  see.  With  reference  to  the  Exhibit  97  for 
Identification,  would  you  state  what  that  is  in 
general ? 

A.  This  is  an  excerpt  from  my  report  of  Janu- 
ary 23,  1956.   It  is  a  portion  of  my  report. 
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Q.  It  is  a  portion  of  your  report  to  your  supe- 
riors concerning  your  investigation  of  Mr.  Palermo  ? 

A.     Correct. 

Q.  And  this  is  all  of  that  report  which  relates 
to  the  question  of  discovery  of  a  savings  account  in 
the  Bank  of  Stevenson,  except  for  a  couple  of  other 
paragraphs  which  don't  go  into  how  you  did  dis- 
cover or  whether  there  was  any  problem  of  dis- 
covery ? 

A.  Well,  that  is  all  that  I  found  in  relation  to 
that  savings  account  in  my  report.  I  had  some  other 
items  that  related  to  the  checking  account  just 

Q.  It  is  not  only  on  that  all  that  you  found  but 
it  is  all  that  there  is,  is  that  right? 

A.     It  is  all  that  there  is,  as  far  as  I  know. 

Q.  Now,  in  this  report  that  you  submitted  to 
your  superiors  make  any  reference  to  the  request 
which  I  made  to  be  [410]  advised  of  what  it  was 
that  was  missing  from  the  net  worth  statement? 

A.     I  don't  recall. 

Mr.  Bantz:  Your  Honor,  I  would  object  to  any 
further  questioning  on  that  as  being  immaterial  to 
the  case  here,  what  was  in  the  report,  as  he  states 
that  he  made  a  report  concerning  this  particular 
item  and  there  is  nothing  else.  It  isn't  even  in  the 
direct  examination  what  was  in  the  report  and  not 
even  here  in  the  cross-examination. 

The  Court:  It  isn't  material  and  shown  to  b(3 
inconsistent  with  his  present  testimony  and  it  is 
only  for  impeachment.  I  will  sustain  the  objection 
to  anything  other  than  impeachment. 


United  States  of  America  359 

(Testimony  of  Paul  Simonson.) 

Q.  Your  testimony  today  with  reference  to  your 
discovery  of  the  savings  account  has  been  put  forth 
by  you  in  the  following  manner,  is  this  correct,  that 
you  did  not  know  of  the  existence  of  a  savings  ac- 
count at  the  Bank  of  Stevenson  until  March,  1955  ? 

A.     That  is  correct. 

Q.  Does  that  testimony  include  the  fact  that  you 
did  not  know  facts  which  would  lead  you  to  the 
discovery  of  that  savings  account  prior  thereto? 

A.  I  don't  understand  what  you  mean  by  know- 
ing facts  which  would  lead  me  to  that. 

Q.  Would  you  have  found  that  Bank  of  Steven- 
son Savings  account  [411]  if  you  had  gone  to  the 
Stevenson  Bank  before  March  ? 

A.     I  would  imagine  that  we  would  have. 

Q.  Would  you  have  found  that  Bank  of  Steven- 
son savings  account  if  you  had  gone  to  myself  or 
Mr.  Palermo  or  Mr.  Brown,  and  let  us  make  it 
myself  because  you  finally  did,  and  ask  if  there  was 
a  Bank  of  Stevenson  savings  account? 

A.  I  don't  know.  I  would  assume  that  if  I  would 
have  asked  you  you  would  have  checked  to  see  if 
there  was  a  savings  account  in  the  Bank  of  Steven- 
son. 

Q.  Is  it  your  testimony  today  that  you  had  dif- 
ficulty in  ascertaining  the  existence  of  that  savings 
account  ? 

A.     My  testimony  is 

Mr.  Bantz:  Your  Honor,  I  am  going  to  object 
to  such  an  inquiry.  It  isn't  part  of  the  case  I  don't 
believe  here  now.  He  hasn't  had  any  testimonv  to 
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that  effect  and  he  just  stated  the  facts  as  they  were 

developed. 

The  Court:  I  will  sustain  the  objection.  I  think 
that  the  testimony  is  clear  on  that. 

]\Ir.  Moore :     I  think  that  is  all. 

The  Court:     Is  that  all  the  cross-examination? 

Mr.  Moore:     Yes. 

The  Court:  Do  you  have  some  redirect  exami- 
nation ? 

Mr.  Bantz:  Yes,  I  have  some  redirect  but  I 
think  it  would  take  more  than  five  minutes  and 
not  more  than  fifteen.  We  could  come  back  and 
start  it  at  one-thirty.  [412] 

The  Court :  I  will  excuse  the  jury.  The  case  will 
be  suspended  until  one-thirty. 

July  26,  1957,  1:30  P.M. 
The  Court:     Proceed. 

Redirect  Examination 
By  Mr.  Bantz: 

Q.  Mr.  Simonson,  referring  to  Plaintiff's  Ex- 
hibit 88,  which  is  a  summary,  I  believe,  of  receipts 
— just  a  minute,  now,  may  I  have  Exhibit  87? 

A.     87,  I  have  it. 

Q.     Do  you  have  87?  A.     Yes. 

Q.     Is  that  the  summary  for  1951  ?  A.     Yes. 

Q.  I  believe  you  testified  on  cross-examination 
that  one  check  had  not  been  recorded  in  the  books 
and  records  of  Mr.  Palermo.  Now,  will  you  look 
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tmder  the  list  of  recorded  in  book.  You  have  that 

in  front  of  you  there,  do  you?  A.     Yes,  I  do. 

Q.  What  is  the  amount  under  Stevenson  Ply- 
wood that  was  received  by  Mr.  Palermo  for  the 
^ear  1952?  A.     For  1951? 

Q.     Or  1951,  pardon  me. 

A.  From  Stevenson  Plywood  the  tabulation 
shows  the  total  [413]  amount  received  was  $3,987.62. 

Q.    And  how  much  was  recorded  in  the  book  ? 

A.     $332.22. 

Q.     And  how  much  was  not  recorded  in  the  book  ? 

A.     $3,655.40. 

Q.  Now,  referring^  to  the  Mt.  Adams  Loggers 
A.ssociation,  what  was  the  amount  received  by  Mr. 
Palermo  this  year  ?  A.     $5,771.73. 

Q.     And  how  much  was  recorded  in  the  book? 

A.     $789.74. 

Mr.  Mooro :  Your  Honor,  I  believe  this  is  merely 
I  recap  of  what  the  plaintiff  brought  out  on  direct 
examination.  I  don't  believe  it  is  proper  redirect 
examination. 

Mr.  Bantz:  Your  Honor,  I  don't  believe  I 
wrought  these  exact  figures  clear  across  on  it.  I 
3olieve  T  used  a  general  summary  in  1951  and  this 
norning  the  testimony  was  how  many  checks  were 
lot  recorded  and  I  was  just  showing  that  there 
;vas  a  partial  amount  for  each  year. 

The  Court:     All  right. 

Mr.  Bantz :     I  have  only  two  more,  your  Honor. 

The  Court:     All  right. 

Q.     The   Mt.    Adams   Loggers   Association,    how 
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much  was  received?  A.     $5,771.73. 

Q.    And  how  much  was  recorded  in  the  book? 

A.     $789.74.  [414] 

Q.    And  how  much  was  not  recorded  in  the  book? 

A.    $4,981.99. 

Q.  Now,  McCormick  Lumber  Company,  how 
much  was  received  for  that  year? 

A.    $59,331.83. 

Q.    And  how  much  was  recorded  in  the  book? 

A.     $49,966.34. 

Q.     And  how  much  was  not  recorded  in  the  book  ? 

A.    $9,365.49. 

Q.  Mr.  C.  O.  Ackley,  how  much  was  received 
from  him?  A.     $50,592.67. 

Q.     And  what  was  recorded  in  the  book? 

A.     $47,089.92. 

Q.     And  what  was  not  recorded  in  the  book? 

A.     $3,502.75. 

Q.  Will  you  refer  to  Plaintiff's  Exhibit  m, 
which  I  believe  you  have  there?  A.     Yes,  sir. 

Q.  I  believe  you  testified  on  cross-examination  or 
on  direct  examination  you  received  that  in  the 
month  of  December,  1954?  A.     Yes. 

Q.  At  the  time  you  received  Plaintiff's  Exhibit 
66  did  you  have  knowledge  of  the  savings  account 
in  the  Bank  of  Stevenson;  yes,  the  Bank  of  the 
Town  of  Stevenson,  Washington?  [415] 

A.     No. 

Q.     Concerning  Mr.  Palermo? 

A.     No,  I  did  not. 

Q.    And  does  the  $10,000.00  show,   the  savings 
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account  of  $10,000.00,  does  it  show  on  that  exhibit  ? 

A.     No,  it  does  not. 

Q.  Mr.  Simonson,  there  was  some  discussion 
ibout  expenses  on  Plaintiff's  Exhibits  3,  4,  5  and  6 
3y  Mr.  Moore  this  morning,  concerning  expenses. 
Have  you  in  any  way  brought  out  or  been  connected 
;vith  expenses  insofar  as  this  case  is  concerned? 

A.     Not  as  faj*  as  the  case  is  concerned  here. 

Q.  What  is  the  basis,  then,  of  the  indictment 
concerning  the  years  of  1950  through  1953? 

A.  It  is  an  understatement  of  gross  receipts  of 
Toe  Palermo  that  is  concerned  here. 

Q.  I  believe  you  testified  on  cross-examination 
that  you  had  seen  the  gross  receipts  ledger,  if  that 
is  the  name,  or  sheets  of  Mr.  Palermo  for  the  years 
1950  through  1953,  that  are  in  evidence,  when  you 
examined  his  books  and  records,  is  that  correct? 

A.  That  is  a  photostatic  cop,y  of  his  books,  that 
portion. 

Q.  Did  you  see  any  other  sheets  showing  a  tabu- 
lation of  the  gross  receipts  of  Mr.  Palermo  ? 

A.     No.  [416] 

Q.  You  stated  on  cross-examination  that  there 
apparently  was  an  error  in  Schedule  "C"  on  the 
1953  tax  return.  Does  that  error  in  any  way  have 
anything  to  do  with  the  reflection  on  gross  receipts 
listed  on  said  income  tax  return? 

A.    No,  it  does  not. 

Q.  Do  any  of  the  other  errors  that  were  dis- 
cussed with  you  this  morning  by  Mr.  Moore  have 
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anything  to  do  with  any  of  the  gross  receipts  listed 
on  the  income  tax  returns  for  the  years  of  1950 
through  1953,  inclusive? 

A.     Not  with  the  gross  receipts,  no,  sir. 

Q.  Does  an  error  as  to  the  depreciation  schedule 
of  an  income  tax  return  have  any  reflection  as  to 
the  gross  receipts  on  that  return? 

A.     Not  with  the  gross  receipts,  no. 

Q.  Are  we  concerned  in  our  allegations  of  the 
indictment  with  any  of  the  depreciation  schedules 
or  Schedule  "C's"  of  the  income  tax  returns? 

A.  No,  our  figures  reflect  only  the  unrecorded 
gross  receipts,  and  expenses  claimed  on  the  return 
are  all  allowed. 

Q.     Are  all  allowed?  A.     Yes. 

Mr.  Bantz :     That  is  all  I  have. 

Mr.  Moore:     No  questions. 

The  Court:     No  recross-examination,  Mr.  Moore? 

Mr.  Moore:     No,  your  Honor. 

The  Court :     That  is  all,  Mr.  Simonson. 

(Witness  excused.) 

Mr.  Bantz:     The  plaintiff  will  rest,  your  Honor. 
The  Court :     I  will  ask  the  jury  to  step  out. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  absence  of  the  jury:) 
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MOTION  FOR  DIRECTED  VERDICT  OR 
JUDGMENT  OF  ACQUITTAL 

Mr,  Moore :  If  it  please  the  Court,  the  defendant 
aow  moves  that  the  Court  direct  a  verdict  or  judg- 
ment of  acquittal  for  the  defendant  as  to  all  four 
30unts  of  the  indictment,  based  upon  the  following 
matters.  In  this  case  a  plaintiff,  of  course,  must 
prove  the  essential  allegations  of  the  indictment, 
being  the  willful  attempt  to  evade  taxes,  and  in 
Drder  to  do  so  they  have,  and  we  have  not  con- 
tested it,  the  proof  of  delinquency  in  reporting  in- 
come and  thereby  a  delinquence  in  taxes. 

However,  as  the  courts  have  ruled,  in  order  to 
prove  a  case  such  as  this,  the  plaintiff  must  prove 
by  independent  proof,  other  than  the  mere  under- 
reporting or  understatement  of  income 

The  Court:  And  that  can  only  be  done  by  cir- 
cumstances unless  the  defendant  has  confessed,  and 
the  circumstances  here  are  that  large  amounts  were 
involved  and  that  in  quite  a  number  of  instances 
receipts  were  not  deposited  in  the  bank  or  deposited 
in  the  bank  and  not  recorded,  and  that  would 
be  [418]  sufficient  to  take  the  case  to  the  jury. 

Mr.  Moore:  I  would  like  to  cite  the  case  of  El- 
wert  vs.  United  States,  231  Federal  2nd,  928. 

The  Court:    What  Circuit  Court  is  that? 

Mr.  Moore :     Ninth  Circuit,  231  Federal  2nd  928. 

The  Court :     All  right. 

Mr.  Moore:  I  would  like  to  quote  from  that 
where  the  rule  here  as  in  other  cases  is:  The  trial 
jud,2:e    must   grant   a   motion    for   acquittal    where 
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evidence  of  guilt  is  circumstantial  only  if  as  a 
matter  of  law  reasonable  minds  as  triers  of  the  fact 
must  be  in  agreement  that  reasonable  hypothesis 
other  than  guilt  can  be  drawn  from  the  evidence. 

(Whereupon,  discussion  of  case  law  was  had 
and  the  following  ruling  of  the  Court  was  had 
during  discussion.) 

The  Court:  If  that  is  to  be  taken  literally  I 
don't  see  how  the  Goernment  could  ever  make  a 
prima  facie  case  of  tax  fraud  in  prosecution  imless 
they  had  a  confession,  unless  by  what  the  defendant 
did  and  what  could  be  an  effort  to  conceal  his  in- 
come and  keep  it  from  getting  on  the  tax  return. 

Mr.  Moore :  Well,  I  think  that  the  basis  for  that, 
I  think,  your  Honor,  is  this:  I  feel  that  taking  the 
plaintiff's  case  at  its  best  the  most  that  can  be 
said  is  under-reporting  for  the  years  in  question. 

The  Court:  Coupled  with  consistent  failure  to 
put  on  his  books  large  amounts  which  he  has  re- 
ceived from  logging  [419]  companies.  In  some 
instances  the  whole  amount  that  he  has  received 
from  certain  buyers  is  not  put  on  his  books  at 
all.  That  is  exactly  what  the  man  does  if  he  wants 
not  to  show  his  income.  He  can  show  his  books  and 
the  statement  is  correct.  It  seems  to  me  that  this 
statement  without  any  confession  is  sufficient  to 
take  the  case  to  the  jiiry.  It  is  for  the  jury  to  deter- 
mine the  force  and  effect  of  it  and  what  inference 
to  draw  in  the  light  of  the  explanations. 

Mr.  Moore:     I  realize  that,  ^our  Honor. 
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The  Court:  I  will  read  this  case  at  the  earliest 
opportunity  and  I  would  like  to  see  that. 

Mr.  Moore:  It  does  set  forth  that  rule  and  I 
submit  it  on  that  basis. 

(Whereupon,  after  further  discussion  of  the 
law,  the  following  proceedings  occurred.) 

The  Court :  Are  you  ready  to  proceed  with  your 
defense  ? 

Mr.  Moore:     Yes. 

The  Court:    All  right,  bring  in  the  jury. 

Mr.  Bantz:  I  will  assume,  your  Honor,  that  the 
motion  was  denied. 

The  Court :  Yes,  the  motion  is  denied.  I  thought 
that  might  be  inferred. 

Mr.  Bantz:     Yes,  it  was. 

The  Court:  Well,  then,  the  record  should  show 
that. 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  presence  of  the  jury.)  [420] 

The  Court:     All  right,  proceed. 
Mr.  Moore:     Call  Mr.  Keith  McCoy.  Come  for- 
ward, please. 

KEITH  McCOY 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Moore : 

Q.     Would  you  state  your  name,  please. 
A.     Keith  McCoy. 
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Q.    And  where  do  you  reside,  Mr.  McCoy? 

A.     In  White  Salmon,  Washington. 

Q.    How  long  have  you  lived  at  White  Salmon? 

A.     Most  of  forty  years. 

Q.    And  what  is  your  occupation? 

A.     Insurance  agent. 

Q.    How  long  have  you  been  in  that  business? 

A.  Eleven  and  one-half  years  with  my  own 
agency,  a  total  of  fifteen  and  a  half  years,  part  of 
the  total  being  as  an  employee  of  another  agency. 

Q.    And  are  you  acquainted  with  Joe  Palermo  ? 

A.     Yes. 

Q.     How  long  have  you  know  Mr.  Palermo? 

A.     I  believe  fifteen  years. 

Q.     Does  he  have  business  dealings  with  you? 

A^   Yes,  sir.  [421] 

Q.     And  what  are  those? 

A.  Well,  our  business  dealings  have  consisted 
primarily  of  policies  which  he  has  sought  in  con- 
nection with  his  lumber  operation,  fire  insurance 
on  various  properties  and  life  insurance. 

Q.  Has  that  been  a  substantial  amount  of  busi- 
ness between  the  two  of  you? 

A.  It  has  been  a  very  desirable  account.  It 
hasn't  been  a  particularly  substantial  account  in  our 
agency  in  relation  to  that  of  some  of  the  other 
lumber  operators  in  the  area. 

Q.  Now,  does  your  acquaintance  with  Mr.  Pa- 
lermo extend  to  other  than  the  insurance  business 
that  you  have  had  with  him?  A.     No,  sir. 

Q.     During   the   period   of   time   that   you   have 
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lived  there  have  you  become  acquainted  with  the 
reputation  of  Mr.  Palermo  in  the  White  Salmon- 
Bingen  area  for  truth?  A.    Yes,  sir. 

Q.     Do  you  know  what  that  reputation  is? 

A.  The  reputation  as  far  as  I  know  has  been 
nothing  unfavorable,  he  and  his  family. 

The  Court:     Well,  that  is  good. 

Mr.  Moore:     Yes,  good. 

Q.  Do  you  know  what  his  reputation  has  been 
for  honesty?  [422] 

A.     I  have  never  heard  anything  adverse. 

Mr.  Bantz:  Your  Honor,  I  would  like  to  have 
to  answer  yes  or  no  and  then  he  can  answer  good 
3r  bad  because  that  is  the  proper  way. 

The  Court:     Yes. 

Q.  (By  Mr.  Moore)  :  Answer  yes  or  no  whether 
^ou  know  his  reputation  for  honesty? 

A.     Yes. 

Q.     And  what  is  his  reputation  for  honesty? 

A.     Favorable. 

Q.  Now,  in  your  business  dealings  with  Mr. 
Palermo,  have  you  had  occasion  to  discuss  with  him 
specific  details  of  insurance  policies  or  similar 
natters?  A.     Yes,  sir. 

Q.  And  along  that  line  what  has  been  your  ob- 
servation with  reference  to  your  explanation  of 
ietails  relating  to  insurance  and  insurance  coverage 
md  Mr.  Palermo's  evidence  of  understanding  of 
;hose  details? 

Mr.  Bantz:  I  would  object,  your  Honor,  to  the 
mswer  to  the  question  as  being  immaterial  to  the 
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case  at  issue;  what  he  understands  about  insurance 

policies  is  not  at  issue  here. 

The  Court:    Well,  I  will  overrule  the  objection. 

A.  I  would  say  in  answer  to  that,  his  grasp  o( 
the  details  of  insurance  by  the  nature  of  the  con- 
tracts we  have  dealt  [423]  in  has  been  not  average 
or  only  average  as  evidenced  by  the  fact  that,  oh, 
on  more  than  one  occasion  that  I  can  recall  we  have 
had  some  degree  of  misunderstanding  as  to  the  de- 
sirability of  certain  policies  and  have  had  to  go 
over  the  case  two  or  more  times  before  we  had  a 
proper  meeting  of  minds. 

Q.    You  say  go  over  the  case 

The  Court:  I  don't  know  whether  jou  are  try- 
ing to  show  that  he  is  hard  to  sell  or  lacking  in 
understanding. 

Mr.  Moore :     I  was  going  to  go  further  into  that. 

Q.  You  said  you  had  to  go  over  something  two 
or  three  times ;  you  mean  you  had  to  go  over  it  with 
Mr.  Palermo  two  or  three  times? 

A.     Well,  I  can  cite  one  instance. 

Mr.  Bantz:  Your  Honor,  I  would  object  to 
specific  instances. 

The  Court:  Yes,  I  don't  think  specific  instances 
are  proper,  and  the  answer  is  not  responsive. 

(Question  read.) 

A.    Yes,  I  did. 

Q.  Now,  are  you  acquainted  with  the  reputation 
of  Mr.  Palermo  in  the  White  Salmon  area  insofar 
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as  his  living  or  spending  of  money  is  concerned  on 

his  personal  living? 

Mr.  Bantz:     I  object  to  that,  your  Honor. 

The  Court:  I  will  sustain  the  objection  to  that. 
The  [424]  reputation  testimony  is  limited  to  the 
traits  involved  in  the  charge. 

Q.  Are  you  acquainted  with  Mr.  Palermo's  home 
itself,  the  actual  home  in  which  he  lives? 

A.     Yes,  sir. 

Q.  And  what  type  of  home  is  it;  is  it  a  large 
expensive   home?  A.     It   was   quite   modest. 

Mr.  Moore :     That  is  all. 

Cross-Examination 
By  Mr.  Bantz: 

Q.  Mr.  McCoy,  what  kind  of  car  does  Mr.  Pa- 
lermo drive? 

A.  I  believe  he  is  driving  a  Buick  at  the  present 
:ime. 

Q.  Has  he  driven  a  Cadillac  in  the  last  three 
)r  four  years? 

A.     At  one  time,  I  don't  recall  how  recently. 

Q.  Well,  it  has  been  in  your  memory  anyway, 
lasn't  it?  A.     Yes,  sir. 

Q.     Did  you  insure  the  car? 

A.  No,  sir,  I  have  never  handled  the  casualty 
ine  for  him. 

Q.  Well,  you  state,  don't  you,  that  Mr.  Palermo 
s  of  average  intelligence  insofar  as  the  settlement 
)f  insurance  business  with  you  is  concerned  is 
hat  right?  A.     No,  that  isn't. 
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Q.     Isn't  that  what  you  said? 

A.  No,  sir,  I  believe  I  said  that  his  understand- 
ing of  the  contracts  we  discussed  was  average  or 
below  average.  [425] 

Q.  What  constitutes  understanding  of  an  in- 
surance contract  to  you? 

A.  An  understanding  of  the  specific  coverage 
which  is  being  provided  and  the  degree  to  which 
it  may  solve  a  particular  problem  within  his  per- 
sonal or  business  life  or  in  the  line  of  coverage  of 
property. 

Q.  Now,  you  had  apparently  some  dispute  with 
him  as  to  some  claims  or  something,  is  that  correct  ? 

A.     No,  sir,  no  dispute. 

Q.  Your  dispute  then  was  as  to  whether  he  was 
insured  for  a  certain  type  of  matter  or  whether  he 
was  not  insured  for  it,  is  that  right? 

A.     No,  sir,  there  was  no  dispute  whatsoever. 

Q.  Well,  I  thought  you  said  you  had  some 
problem  telling  him  what  he  was  insured  for,  is 
that  what  you  are  talking  about? 

A.  Well,  if  I  may  clarify  that?  You  said  I 
couldn't  mention  specific  instances. 

Q.  No,  I  don't  want  you  to.  But  have  you  had 
some  problems  as  to  his  insurance  coverage? 

A.  At  renewal  points  on  at  least  two  types  of 
coverage  we  have  had  to  back  up  and  go  into  cover- 
age detail  and  repetition  of  the  original  understand- 
ing before  he  was  willing  to  recognize  that  that 
which  he  was  buying  was  right  for  his  situation 
and  before  he  choose  to  pay  the  [426]  premium. 
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Q.  All  right,  Mr.  McCoy,  the  truth  of  the  matter 
s  that  that  happens  every  day  that  you  are  in 
:he  insurance  business,  is  that  correct;  I  mean  that 
5ame  instance  happens  every  day  when  every  guy 
?omes  in  to  you  at  renewal  time,  is  that  the  fact? 

A.     No,  sir,  that  is  not  the  case. 

Q.  You  don't  have  occasion  on  a  change  of 
policy  or  renewal  to  tell  them  what  it  is  and  go 
)ver  the  coverage  and  that  type  of  thing  when  they 
3ome  to  renew  a  policy  of  insurance*? 

A.  In  a  very  small  number  of  cases  in  our 
3lientele. 

Q.  Now,  you  are  talking  about  the  reputation 
3f  Mr.  Palermo  being  good  in  your  area.  Mr.  Mc- 
Coy, is  his  reputation  a  subject  of  conversation 
around  your  area?  A,     Yes,  sir. 

Q.  Do  you  mean  they  talk  about  his  reputation 
clown  there,  do  they? 

A.  Yes,  sir.  In  a  town  the  size  of  ours  it  is 
bound  to  be  a  point  of  conversation,  when  there  is 
a  situation  such  as  this. 

Q.  Do  they  talk  about  your  reputation,  do  you 
know? 

A.  I  presume  that  they  do  occasionally.  Very 
few  people  are  immune  in  a  town  the  size  and 
type  of  ours. 

Q.  Now^,  you  stated,  I  believe,  that  his  honesty 
was  favorable  in  your  area.  When  you  make  that 
statement,  is  that  a  [427]  discussion  that  you  have 
had  with  some  individual  about  his  honesty  or  is 
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that  what   you   consider   every    one   thinks    down 

there  ? 

A.     That  is  my  personal  opinion. 

Q.  In  other  words,  your  personal  opinion  is  that 
he  is  honest? 

A.  Over  all  the  dealings  that  I  have  ever  had 
with  him  he  was  and  also  from  the  standpoint  of 
a  majority  of  expressions  of  opinion  that  I  have 
heard,  for  what  that  may  be  worth. 

Q.  What  you  gave,  though,  was  your  personal 
opinion  and  not  as  reputation  *? 

A.  Well,  reputation  as  I  amended  this  last 
statement  is  not  only  one's  personal  opinion  but 
is  a  composite  of  what  one  hears  plus  or  minus 
for  the  person  who  is  under  discussion. 

Q.  Did  you  know  that  during  the  years — when 
you  made  up  your  mind  about  his  honesty,  did  you 
know  that  during  the  years  1950,  1951,  2  and  3, 
that  he  had  under-stated  his  gross  receipts  for  his 
income  on  his  income  tax  returns  for  those  specific 
years'?  A.     No,  sir. 

Q.  You  had  some  dealings,  Mr.  McCoy,  with 
Mr.  Palermo  on  some  financial  statements  con- 
cerning bonds,  is  that  right*?  A.     That's  right. 

Q.  He  knows  a  dollar  when  he  sees  it,  is  that 
right?  [428] 

A.    Yes,  sir,  that's  right. 

Q.  And  he  had  sufficient  money  to  obtain  bonds 
through  your  agency,  is  that  right? 

A.    Yes,  sir. 

Q.     And  you  had  no  problems  with  him  during 
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this  time  making  out  financial  statements   or  ob- 
taining bonds? 

A.  Yes,  sir,  the  only  problem  being  that  oc- 
3asionally  as  we  do  with  many  of  our  clients  we 
bad  difficulty  in  getting  an  exact  pin-pointing  figure 
for  financial  statement  purposes,  but  that  is  not 
mcommon. 

Q.  But  you  know  from  your  records  that  either 
yoM  or  Mr.  Legler  checked  the  bank  and  found 
that  he  had,  oh,  in  excess  of  $50,000.00  in  cash  at 
)ne  time  when  you  made  a  bond  request,  is  that 
[•ight?  A.     That  is  right,  yes,  sir. 

Q.  That  is  a  considerable  amount  of  money 
insofar  as  that  type  of  logging  operation  is  con- 
cerned around  there,  isn't  it,  for  an  individual  to 
lave? 

A.  I  presimie  it  is.  I  don't  think  we  can  gen- 
eralize on  that  from  the  standpoint  of  a  type  of 
ogging  operation  accurately. 

Mr.  Bantz:     That  is  all. 

Redirect  Examination 
By  Mr.  Moore: 

Q.  Mr.  Bantz  has  asked  you  about  these  bond 
natters.  In  the  [429]  issuance  of  a  bond,  a  timber 
jutting  bond — is  that  what  you  call  them? 

A.     Yes,  sir. 

Q.     What  are  those  for? 

A.  There  are  various  types  of  bonds,  all  of 
vhich  are  reasonably  difficult  to  obtain.  The  most 
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commonly  issued  bond  is  the  performance  bond 
whereby  the  individual  bonded  agrees  to  comply 
with  the  state  or  Federal  logging  operations  rela- 
tive to  slash  disposal  burning  and  reseeding  and 
so  on  and  so  forth.  Another  type  relates  almost 
specifically  to  re-seeding  matters.  It  is  a  five  year 
bond  which  is  extremely  difficult  to  obtain  because 
bonding  companies  must  ascertain  as  thoroughly 
as  they  can  through  their  own  company  and  their 
agent  that  the  principal  or  the  person  bonded  has 
every  chance  of  being  alive  and  solvent  business- 
wise  five  years  from  the  point  at  which  the  bond  is 
issued.  There  is  still  another  type  just  recently 
used  and  made  effective  on  Federal  timber  sales, 
which  is  a  cash  guarantee  bond,  it  is  called  a  pay- 
ment bond,  there  are  various  types. 

Q.  Now,  when  you  receive  contact  from  a  logger 
seeking  a  timber  bond  what  do  you  do? 

Mr.  Bantz:  Your  Honor,  that  is  a  matter  I 
think  for  direct  examination. 

Mr.  Moore :  He  brought  it  out  on  cross-examina- 
tion, your  [430]  Honor. 

The  Court:  Well,  all  right,  if  he  brought  it  out 
on  cross-examination,  all  right. 

A.  The  first  item  is  take  a  financial  statement 
and  you  start  the  application  from  the  standpoint 
of  whether  or  not  his  financial  statement  will  sup- 
port the  bond  applied  for.  The  second  point  is 
opinion  of  the  agent  and  verification  from  the  bond- 
ing  company   representing   that   the   person   is   of 
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^ood  personal  and  business  reputation  in  the  area 

and  is  logically  a  subject  for  a  bond. 

Q.  On  these  bond  matters  that  you  have  handled 
for  Mr.  Palermo  you  would  submit  a  financial 
statement  as  well  as  your  opinion  ? 

A.     Yes,  sir. 

Mr.  Moore:     I  think  that  is  all. 

Mr.  Bantz:  You  may  be  excused.  Pardon  me, 
^our  Honor. 

The  Court:      All  right,  he  may  be  excused. 

WILLIAM  ZUNKE 

called  as  a  witness  on  behalf  of  the  defendant, 
having  been  previously  sworn,  was  examined  and 
testified  as  follows: 

The    Clerk:     Now,    Mr.    Zunke,   you    have   been 
sworn  before  and  your  name  is  William  Zmike? 
The  Witness :     Yes,  sir. 

Direct  Examination 
By  Mr.  Moore:  [431] 

Q.  Mr.  Zunke,  I  think  when  you  testified  before 
you  testified  that  you  had  known  Mr.  Palermo  for 
over  thirty  years,  is  that  correct? 

A.     Since  1930. 

Q.     Since  1930?  A.     Yes. 

Q.     And  in  1932  he  married  your  daughter? 

A.     Yes,  sir. 

Q.     And  from  then  until  '47  I  believe  you  testi- 


378  Joe  Palermo  vs. 

(Testimony  of  William  Zunke.) 

fied  he  worked  for  you  with  some  periods  when  he 

was  working  elsewhere? 

A.     From  November,  1934  until  November,  1947. 

Q.     From  '34  to  '47 '^  A.     Yes. 

Q.  And  during  that  period  he  was  working  for 
you  for  wages  as  a  truck  driver  ?  A.     Yes,  sir. 

Q.  Now,  in  1947  you  sold  to  him  two  pieces  of 
equipment  to  go  into  the  logging  business,  is  that 
correct'?  A.     No,  three. 

Q.     Three.  Oh,  a  truck,  trailer  and  jammer? 

A.     Yes,  sir. 

Q.  And  when  you  sold  that  to  him  did  you  re- 
ceive any  down  payment?  A.     No,  sir. 

Q.  And  you  had  no  agreement — written  agree- 
ment for  that  sale  ?  [432]  A.     No,  sir. 

Q.  Did  Mr.  Palermo  at  that  time  own  any 
stumpage  to  your  knowledge? 

A.     I  don't  think  so.  I  don't  laiow. 

Q.  From  '47  to  '53,  when  was  it  that  you  lived 
at  White  Salmon? 

A.  I  moved  there  in  the  summer  of  1950.  I 
was  there  for  a  period  of — I  wouldn't  state  the 
exact  time  that  I  left  in  the  fall  but  I  was  there 
in  fall  of  1950  and  in  the  fall  I  went  back  home 
to  Carnation. 

Q.  And  then  you  weren't  back  at  White  Salmon 
until  when?  A.     Until  1954. 

Q.     Until  1954?  A.     Yes. 

Q.  And  when  was  it  you  went  to  Carnation, 
was  it  in  '50?  A.     In  '49. 

Q.     '49.  Was  there  some  period  of  time  when 
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roil  were  living  at  Carnation  and  working  at  White 

Salmon  ? 

A.  My  home  was  in  Carnation  until  the  6th  of 
fanuary,  1956,  my  home  was  in  Carnation  but  I 
)perated.  at  White  Salmon.  I  lived  in  a  rented 
)lace  at  White  Salmon. 

Q.     I  am  sorry,  I  can't  hear  you. 

A.  I  say,  I  lived  in  a  rented  place  at  White 
Salmon  until  the  5th  of  January,  1956.  I  sold  my 
)lace  at  Carnation. 

Q.  Now,  how  long  was  it  after  you  sold  these 
)ieces  of  [433]  equipment  to  Mr.  Palermo  that  you 
•eceived  payment  for  them*? 

A.  I  am  quite  sure  he  paid  me  up  sometime  in 
.948. 

Q.  1948.  The  exact  amount  you  do  not  recall 
low?  A.     I  do  not. 

Q.  And  subsequent  to  that  time  after  1948  you 
)n  one  occasion  borrowed  some  money  from  Mr. 
?*alermo  and  repaid  it  ?  A.     On  two  occasions. 

Q.     On  two  occasions?  A.     Yes,  sir. 

Q.  And  did  you  also  have  other  business  deal- 
ngs  with  him?  A.     No,  not  until  '54. 

Q.  All  right,  in  1954  did  you  purchase  some- 
hing? 

A.  I  bought  some  timber  from  him  in  1954, 
lome  stumpage. 

Q.  Now,  in  all  the  time  that  you  have  known 
^Ir.  Palermo  since  1930  and  had  business  dealings 
vith  him,  have  you  ever  had  any  occasion  arise  in 
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which   there    was    trouble    between    you    and   Mr. 

Palermo  involving  his  honesty  or  truthfulness? 

A.    We  never  did. 

Q.  During  the  time  that  you  have  been  in  White 
Salmon  have  you  had  occasion  to  discuss  with 
others  Mr.  Palermo's  reputation  for  truthfulness 
and  honesty? 

A.     Oh,  I  have  heard  lots  of  people 

Q.     Discuss  him?  [434] 

A.  say  that  he  was  honest  and  that  he  al- 
ways paid  all  of  his  bills  and  everything,  and  he 
always  got  along  with  everybody. 

Mr.  Bantz :  Your  Honor,  I  object  to  that  answer, 
as  it  is  not  proper  evidence  of  reputation. 

The  Court:  Well,  there  was  no  objection  made 
at  the  time.  It  was  improper  and  the  answer  is 
not  responsive. 

Mr.  Moore:  Well,  your  Honor,  I  am  sorry,  I 
didn't  know. 

The  Court:  Well,  you  know  how  to  establish 
character  evidence,  Mr.  Moore,  no  doubt  about  that. 

Q.  Do  you  have  knowledge  of  Mr.  Palermo's 
reputation  for  truthfulness  and  honesty  in  the 
Bingen-White  Salmon  area?  A.     Yes. 

Q.     Do  you  know  what  that  is  ? 

A.     Yes,  I  do. 

Q.     Will  you  state  what  that  reputation  is? 

A.     I  don't  know  how  to  answer  that. 

The  Court:  Well,  you  know  whether  it  is  good 
or  bad,  don't  you. 

A.    Well,  it  is  good. 
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The  Court:     Well,  that  is  the  answer. 

Mr.  Moore:  That  is  the  answer.  Could  I  have 
a  moment,  your  Honor? 

The  Court:     Yes,  aU  right.  [435] 

Mr.  Moore:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Bantz: 

Q.  Mr.  Zunke,  you  testified  that  the  reputation 
for  truthfulness  and  honesty  of  Mr.  Palermo  in  the 
White  Salmon  area  was  good.  Is  his  reputation  for 
truthfulness  and  honesty  a  subject  of  conversation 
around  White  Salmon? 

A.     Yes,  I  have  heard  that. 

Q.     You  have  heard  it  discussed?  A.     Yes. 

Q.     You  hear  his  reputation  discussed? 

A.     Yes,  sir. 

Q.  Are  you  giving  your  own  personal  answer 
to  truthfulness  and  honesty  or  are  you  giving  what 
other  people  have  told? 

A.     I  am  giving  mine. 

Q.  All  right.  Now,  Mr.  Zunke,  in  considering 
your  answer  for  saying  his  reputation  is  good  for 
truthfulness  and  honesty,  did  you  know  that  during 
the  years  of  1950,  1,  2,  and  3,  that  he  understated 
his  gross  receipts  on  his  income  tax  return  for 
those  specific  years?  A.     I  did  not. 

Q.  Now,  I  want  to  ask  you,  your  relationship  I 
take  it  with  Mr.  Palermo  is  good? 

A.     That's  right. 
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Q.    How  many  children  do  you  have  Mr.  Zunke  ? 

A.    Well,  I  have  one. 

Q.     One?  A.     Yes. 

Q.    A  daughter?  A.     Yes,  sir. 

Q.  And  your  daughter  is  married  to  Mr.  Pa- 
lermo? A.     Yes,  sir. 

Q.  And  you  get  along  all  right  with  your 
daughter?  A.    Yes. 

Q.    You  have  some  grandchildren? 

A.    Yes,  sir. 

Q.  And  Mr.  Palermo  is  married  to  your  daugh- 
ter and  has  been  for  twenty-five  years  or  so? 

A.    Yes,  sir. 

Q.  And  as  a  son-in-law  you  and  Mr.  Palermo  get 
along  real  well,  is  that  right?  A.     Yes,  sir. 

Mr.  Bantz:     I  have  no  further  questions. 

Mr.  Moore:     That  is  all. 

The  Court:     That  will  be  all. 

BERTHA  PALERMO 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows :  [437] 

Direct  Examination 
By  Mr.  Moore: 

Q.    Will  you  state  your  name. 
A.     Bertha  Palermo. 

Q.    And  you  are  the  wife  of  Joe  Palermo? 
A.    Yes,  I  am. 

Q.  When  and  where  were  you  and  Mr.  Palermo 
married  ? 
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A.  We  were  married  in  Okanogan,  Okanogan 
County,  in  June  25,  1932. 

Q.    Where  had  you  grown  up? 

A.     I  have  grown  up  at  Olympia,  Washing-ton. 

Q.  And  I  believe  that  is  where  you  first  became 
acquainted  with  Mr.  Palermo?  A.     Yes,  it  is. 

Q.  Now,  when  you  married  Mr.  Palermo  what 
was  he  doing  for  a  living? 

A.  Well,  when  I  and  Mr.  Palermo  was  married 
he  wasn't  employed  right  at  the  time.  He  had  been 
working  in  the  sawmill  previous  to  that,  but  right 
at  that  time  he  wasn't  working. 

Q.    And  where  did  he  work  after  that? 

A.  Well,  after  we  were  married  a  few  months 
we  went  over  to  Okanogan  County  and  he  went  to 
work  for  my  father,  Mr.  Zunke. 

Q.  And  then  he  worked  for  him  for  awhile  and 
then  discontinued  working  and  then  came  back  to 
work  for  him,  is  that  [438]  correct? 

A.  Well,  we  went  there  after  we  had  been  mar- 
ried, as  I  said,  for  a  few  months  and  then  in  the 
next  summer  then  he  left  and  went  back  to  Olympia. 

Q.     And  what  type  of  work  did  he  do  there? 

A.     He  went  back  to  the  sawmill. 

Q.     And  then  how  long  did  he  work  at  that? 

A.  He  worked  in  the  sawmill  until  I  believe 
April,  1934,  April  or  May. 

Q.  And  then  it  was  in  1934  that  he  went  back 
to  work  for  Mr.  Zunke?  A.     Yes. 

Q.  And  worked  for  Mr.  Zunke  at  various  loca- 
tions around  the  state  until  1947? 
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A.     That's  right. 

Q.  And  that  employment  was  what,  doing  what 
kind  of  work? 

A.  Well,  he  went  to  work  for  my  father  at  first 
cutting  logs  out  in  the  woods,  falling  and  bucking. 

Q.    And,  then,  whaf? 

A.  And  then  after  that  he  drove  a  logging  truck 
for  him. 

Q.  Now,  how  many  children  did  you  and  Mr. 
Palermo  have  ?  A.     Two. 

Q.     "Wliat  are  their  names'? 

A.  Our  son's  name  is  Fritz  Palermo  and  our 
daughter's  name  is  Margie.  [439] 

Q.     How  old  is  Fritz? 

A.  Well,  he  will  be  twenty-four  the  next  month, 
the  5th. 

Q.    And  where  is  he  ? 

A.    He  is  at  White  Salmon. 

Q.     Is  he  in  the  logging  business? 

A.     No,  not  any  more. 

Q.     What  does  he  do? 

A.  He  is  working  for  the  Fish  and  Wildlife 
Service. 

Q.  The  United  States  Fish  and  Wildlife  Serv- 
ice ?  A.    Yes. 

Q.     And  your  daughter  is  how  old? 

A.     Twenty-one. 

Q.     And  where  does  she  live? 

A.     Well,  she  is  at  home  at  the  present  time. 

Q.     Now,  in  1947  when  Mr.  Palermo  wont  into 
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the  logging  business  what  had  he  been  doing  imme- 
diately before  that?  A.     Driving  truck. 

Q.    For  Mr.  Zunke?  A.    Yes. 

Q.     In  the  White  Salmon  area?  A.     Yes. 

Q.  And  from  that  time  on,  from  1947  up  until 
the  present  date,  was  Mr.  Palermo  in  business  for 
himself?  A.     That's  right. 

Q.  Now,  do  you  know — and  you  can  answer  this 
question  yes  [440]  or  no— do  you  know  whether  or 
not  when  Mr.  Palermo  started  business  whether  he 
had  the  assistance  of  an  accountant  or  bookkeeper 
in  keeping  his  books;  do  you  know  whether  he  did 
or  did  not?  A.     No. 

Q.     You  do  not  know? 

A.     No,  I  don't  know. 

Q.  Do  you  know  how  far  Mr.  Palermo  went  to 
school?  A.     Yes. 

Q.     How  far? 

A.     Well,  he  went  through  the  first  eleven  years. 

Q.  Finished  the  three  years  of  high  school,  the 
:hird  year  in  high  school  ?  A.     Yes. 

Q.  During  the  period  of  time  from  1947  through 
L953,  did  you  have  anything  to  do  with  the  keeping 
)f  the  records  from  the  logging  operations  of  Mr. 
Palermo?  A.     No,  I  did  not. 

Q.    You  did  handle  some  of  the  money,  however? 

A.    Yes,  I  did. 

Q.  Who  kept  the  books  on  the  income  and  ex- 
)enses  of  the  logging  operations? 

A.     Mr.  Palermo  did. 
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Q.  And  where  did  he  keep  them,  where  did  he 
do  this? 

A.  Well,  he  generally  did  it  at  home  in  his  little 
room  that  [441]  we  had  for  him  where  he  has  his 
desk. 

Q.  He  had  a  room  with  a  desk  in  it  for  keep- 
ing papers'?  A.    Yes. 

Q.  With  reference  to  the  income  that  was  re- 
ceived during  the  period  after  he  started  in  logging, 
did  you  on  some  occasions  receive  checks  which  were 
for  payment  for  logging  done  by  Mr.  Palermo,  did 
you  personally  receive  those  in  the  mail  or  other- 
wise? 

A.     Well,  they  came  through  the  mail,  yes. 

Q.  And  what  did  you  do  with  them  as  you  got 
them? 

A.  Well,  I  generally — we  have  one  place  in  the 
house  where  we  put  all  the  mail  that  comes  for  Mr. 
Palermo  and  I  put  it  right  on  this  little  shelf  un- 
opened. 

Q.  Now,  during  the  logging  season  when  he  first 
started  logging  in  1947  until  the  end  of  1953  when 
logging  season  was  going  on,  what  time  did  Mr. 
Palermo  generally  get  up  in  the  morning  to  start 
his  day's  work? 

A.  Well,  we  would  generally  get  up  around  five 
or  five-thirty  in  the  morning,  and  so  if  we  got  up 
at  five  he  would  leave  around  five-thirty  to  start 
his  day's  work. 

Q.     And  what  time  did  ho  get  home  at  night? 
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A.  Well,  sometimes  it  would  be  six,  seven,  eight 
or  nine  o'clock  before  he  would  get  home. 

Q.  And  how  many  days  a  week  did  he  generally 
work  ? 

A.  Six  days  a  week  and  once  in  awhile  on  Sun- 
iays.  [442] 

Q.  Do  you  know  when  he  made  entries  in  his 
books  during  those  periods? 

A.  Well,  generally  it  would  be  in  the  evenings 
after  he  came  home  from  working  all  day. 

Q.  Now,  concerning  the  handling  of  checks  that 
were  received  for  logging,  was  there  any  particular 
method  of  operation  that  was  followed  hy  Mr. 
Palermo  or  by  you  and  Mr.  Palermo  for  the  deposit 
3f  checks  in  the  bank  account? 

A.  Oh,  generally  when  the  checks  came  in 
through  the  mail  or  the  checks  were  received  as  I 
stated  before  they  would  be  placed  on  this  one  shelf, 
md  then  Mr.  Palermo  would  pick  them  up  and 
take  them  to  his  desk. 

Q.     And  did  you  make  deposits  on  occasions? 

A.     Yes,  I  did. 

Q.  Was  there  a  definite  day  of  the  week  or  some- 
thing like  that,  that  you  were  supposed  to  take  the 
3hecks  up  and  deposit  them  in  the  bank  account  ? 

A.     No,  there  wasn't. 

Q.  What  would  be  the  practice  for  your  taking 
the  checks  up  and  depositing  them? 

A.  Well,  when  Mr.  Palermo  would  leave  so  early 
in  the  morning  and  go  to  work  he  wouldn't  have 
time  to  come  in  and  put  them  in  the  bank  and  ho 
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would  be  in  late  at  the  bank  and  he  would  always 
ask  me  to  make  deposits  for  him  that  he  couldn't 
make.  [443] 

Q.  And  so  you  handled  the  making  of  the  de- 
posits of  checks  on  a  number  of  occasions? 

A.     Yes,  I  did. 

Q.  Now,  did  you  also  cash  checks  for  Mr.  Pa- 
lermo f  A,     Whenever  he  instructed  me  to  do  so. 

Q.  Now,  when  I  spoke  of  cashing  checks,  I  mean 
did  you  receive  checks  which  were  made  payable  to 
Mr.  Palermo  for  logging  from  someone  else  to  take 
them  to  the  bank  and  get  cash ;  in  other  words,  cash 
them  at  the  bank  or  some  place  else  % 

A.     I  would  if  he  would  tell  me  to  do  so. 

Q.  Did  you  also  make  purchasing  trips  for  Mr. 
Palermo  during  this  period?  A.     Yes,  I  did. 

Q.    And  where  did  you  make  those  trips? 

A.  Well,  some  days  I  would  have  to  go  to  Van- 
couver, Washington,  or  I  would  have  to  go  to  Port- 
land, Oregon,  to  different  parts  houses. 

Q.  And  on  occasion  did  you  take  cash  for  those 
trips?  A.    Yes,  I  did. 

Q.  And  what  was  the  reason  for  taking  cash 
instead  of  writing  checks  from  whomever  you  would 
take  parts  from  the  parts  houses? 

A.  Well,  some  of  these  parts  houses  wouldn't 
accept  a  check. 

Q.  And  you  took  the  checks  at  Mr.  Palermo's 
direction  to  [444]  go  and  obtain  certain  specific 
items  ?  A.     Yes. 

Q.  And  you  took  the  cash  by  cashing  the  checks 
at  Mr.  Palermo's  specific  direction? 
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A.     Yes,  I  did. 

Q.  Now,  you  presently  live  in  a  home  at  White 
Salmon?  A.     Yes,  we  do. 

Q.  How  long  have  you  lived  in  that  particular 
home  ? 

A.     We  have  been  living  in  that  home  seven  years. 

Q.     Purchased  in  1951? 

A.     Somewhere  along  there. 

Q.     How  large  a  home  is  it? 

A.  Well,  it  is  not  an  overly  large  home,  it  is  just 
a  comfortable  home. 

Q.     What  construction  is  it;  frame? 

A.     Frame. 

Q.  Do  you  know  how  much  the  purchase  price 
of  the  home  was?  If  you  don't  know  just  say  so. 

A.     Oh,  I  just  don't  remember. 

Q.  And  you  and  your  daughter  and  husband 
live  there  together?  A.     Yes,  we  do. 

Q.     How  many  rooms  are  in  the  home? 

A.     About  six  rooms. 

Q.  During  the  period  of  1947  up  to  the  end  of 
1956  was  there  any  change  in  the  amount  of  time 
spent  in  logging  by  [445]  Mr.  Palermo  ? 

A.  No,  there  wasn't.  He  still  worked  those  long 
hours. 

Q.  During  the  year  1954  you  and  Mr.  Palermo 
acquired  an  interest  in  a  hotel,  did  you  not  ? 

A.     Yes,  we  did. 

Q.     And  that  was  located  where? 

A.     In  Hood  River,  Oregon. 

Q.     And  that  hotel  was  disposed  of  when  ? 

A.     May  1st  of  this  year. 
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Q.    And  it  had  been  on  the  market  how  long? 

A.  Well,  it  had  been  on  the  market  for  almost 
two  years. 

Q.    And  who  operated  that  hotel? 

A.    I  did. 

Q.  Now,  during  the  period  of  time  from  1947  to 
the  end  of  1953,  did  you  and  Mr.  Palermo  take  any 
vacations  together? 

A.     No,  we  didn't,  not  to  speak  of. 

Q.     Did  you  make  any  trips  anywhere? 

A.  Oh,  we  maybe  made  an  overnight  trip  up  to 
Olympia  to  see  his  folks  but  we  would  be  just  over- 
night or  for  two  or  three  days  at  the  most. 

Q.  Somewhere  during  that  period  of  time  Mr. 
Palermo  did  go  to  a  convention  of  some  sort  or  to 
two  conventions?  A.     Yes. 

Q.  How  many  did  he  go  to  from  the  fall  of  1947 
until  1953? 

A.     Well,  he  would  go  to  one  a  year.  [446] 

Q.     Here  in  the  state  ?  A.    Yes. 

Q.  But  other  than  that  he  took  no  vacations 
at  all?  A.     No,  he  didn't. 

Q.  Mr.  Palermo  is  he  a  member  of  any  fraternal 
organizations?  A.    Yes,  he  is. 

Q.    What  does  he  belong  to  ? 

A.     He  belongs  to  the  Eagles  and  the  Elks. 

Q.     How  long  has  he  belonged  to  the  Eagles? 

A.  Well,  I  would  say  ever  since  about  1943  or 
1944. 

Q.     And  does  he  hold  any  office  in  the  Eagles? 

A.    Yes,  he  held  several  offices  in  the  Eagles. 
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Q.     What  is  he  now? 

A.     He  is  the  Past  President. 

Q.  And  any  other  office  now,  other  than  being 
Past  President? 

A.  Well,  he  has  been  trustee  for  the  last  three 
years. 

Q.     He  has  been  trustee? 

A.  Yes,  and  Chairman  of  the  Board  of  Trustees 
up  until  this  last  year,  up  until  the  last  three 
months. 

Q.  Has  his  membership  in  the  Eagles  involved 
the  spending  of  any  time  by  him  with  that  organi- 
zation ?  A.    Yes,  it  has. 

Q.     Doing  what? 

A.  Well,  being  Chairman  of  the  Board  of  Trus- 
tees, they  would  have  their  trustee  meetings  on 
every  Wednesday  Night  and  [447]  he  would  always 
have  to  be  there  to  preside  over  the  meetings,  and 
then  he  had  other  things  to  do  as  far  as  seeing  that 
the  clubroom  was  rmi  properly  and  everything  was 
going  smoothly.  That  was  left  up  to  him  an  awful 
lot. 

Q.     Do  you  know  Mr.  Palermo's  parents? 

A.    Yes,  I  do. 

Q.     And  where  do  they  live? 

A.     They  live  in  Olympia,  Washington. 

Q.  Do  you  know  the  parents  of  Mr.  Palermo 
have  received  income  for  their  living  expense  in  the 
last  few  years?  A.    Well 

Mr.  Bantz:  I  would  object,  your  Honor,  as  being 
immaterial  in  this  case. 
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The  Court:     I  think  it  is  immaterial. 

Mr.  Moore:  During  the  period  of  1947 — part  of 
1947  to  the  end  of  1953. 

The  Court:  I  will  sustain  the  objection.  There 
is  no  contest  as  to  the  expenditures  I  understand. 
It  is  merely  a  matter  of  income. 

Mr.  Moore:  I  think  that  is  all  for  the  moment. 
Do  you  want  to  take  a  recess  now? 

The  Court:  All  right,  the  court  will  take  a  ten 
minute  recess. 

(Whereupon,  after  the  afternoon  recess,  the 
following  proceedings  occurred:)  [448] 

The  Court:     All  right,  proceed. 
Mr.  Bantz:     I  may  examine? 
Mr.  Moore:    Yes. 

Cross-Examination 
By  Mr.  Bantz: 

Q.  Mrs.  Palermo,  I  assume  that  you  stated  that 
when  you  got  mail  that  it  was  placed  in  a  certain 
spot  in  your  house  and  was  left  unopened  for  your 
husband,  is  that  correct?  A.     That's  right. 

Q.  And  then  your  husband  came  home  and  then 
he  got  the  mail  and  opened  it  himself? 

A.    Yes. 

Q.  He  had  a  little  room  where  he  kept  his  books 
and  records,  is  that  right  ?  A.     Yes,  he  did. 

Q.  He  took  his  mail  in  and  opened  up  his  mail 
and  took  care  of  it  in  that  particular  room,  did  he, 
is  that  correct?  A.    Yes. 
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Q.  Now,  Mrs.  Palermo,  I  take  it  then  that  your 
husband  handled  the  checks  before  he  gave  them 
to  you  to  cash  %  A.     Yes,  he  did. 

Q.  He  knew  then,  in  other  words  that  if  he  re- 
ceived a  check  from  John  Jones,  he  saw  that  before 
he  told  you  to  go  and  cash  it?  I  am  using  ''John 
Jones  as  a  fictitious  name. 

A.    Yes,  he  did.  [449] 

Q.  You  had  nothing  to  do  with  the  bookkeeping 
of  the  concern  that  your  husband  was  in  business 
for  himself  with,  I  take  it?  A.     No,  I  didn't. 

Q.  Your  husband  kept  his  own  books  and  rec- 
ords ?  A.     Yes. 

Q.  He  received  all  of  the  checks  himself  by  your 
leaving  them  in  a  certain  place  in  the  house,  is  that 
right?  A.     Yes. 

Q.  Now,  when  you  cashed  checks  did  he  tell  you 
which  ones  to  cash?  A.     Yes,  he  did. 

Q.     And  he  gave  you  the  checks?  A.     Yes. 

Q.     And  you  cashed  them?  A.     Yes.  Yes. 

Q.  When  he  sent  you  to  Portland  did  he  give 
you  the  cash  to  go  down  and  pay  the  distributor 
down  there  for  parts  for  the  trucks  or  whatever 
you  were  buying? 

A.  He  generally  gave  me  the  checks  and  told 
me  to  get  them  cashed. 

Q.  All  right.  But  he  knew  when  you  were  going 
down  to  Portland  to  get  parts  and  things  like  that  ? 

A.    Yes. 
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Q.  And  he  knew  how  much  money  you 
had?  [450]  A.     Yes,  he  did. 

Q.  And  he  knew  what  you  were  going  to  spend  it 
for  ?  A.    Yes. 

Q.  I  presume  you  brought  all  the  receipts  home 
and  put  them  up  in  the  place  you  kept  the  bills? 

A.    Yes. 

Q.     And  he  kept  track  of  all  of  the  bills? 

A.    Yes. 

Q.  And  now  you  state  that  he  worked  after 
hours  and  kept  his  books  and  records  up.  How  many 
nights  a  week  did  he  work  on  his  books  and  rec- 
ords? 

A.  Well,  it  would  average  three  or  four  nights 
a  week. 

Q.  All  right,  that  means  three  or  four  nights 
after  he  came  home  that  he  would  balance  up  his 
books  and  see  that  they  were  in  order,  is  that  cor- 
rect? A.    Yes. 

Q.  He  spent  one  night  a  week  running  the 
Eagles  Lodge,  is  that  right?  A.     Yes. 

Q.  Did  he  have  any  other  business  that  he  had 
to  take  care  of  at  night  other  than  the  Eagles  Lodge 
and  Elks  and  taking  care  of  his  books  and  records  ? 

A.    No. 

Q.  I  am  assuming  that  you  went  out  and  went 
to  a  show  once  in  a  while  and  things  like  that,  but 
I  am  assuming  that  [451]  he  had  nothing  special  to 
do  when  he  did  that,  is  that  right? 

A.    That's  right. 
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Q.  Well,  during  the  winter  time  did  Mr.  Paler- 
mo work  at  the  logging  right  up  to  January? 

A.  Yes,  generally  they  will  work  until  January 
or  the  first  part  of  the  year. 

Q.  And  then  there  is  two  or  three  months  that 
they  don't  have  anything  to  do'?  A.     Yes. 

Q.  Did  he  work  on  his  own  equipment  at  that 
time  ?  A.    Yes. 

Q.  Did  he  work  on  his  books  and  records  dur- 
ing that  time?  A.     Yes. 

Q.  Was  it  during  that  time  that  he  wasn't  busy 
that  you  went  up  to  Mr.  Bates  and  signed  your 
income  tax  returns'? 

A.  Well,  not  always  because  the  returns  weren't 
always  ready  at  that  time. 

Q.  Well,  did  you  go  up  to  Mr.  Bates'  office  and 
sign  the  income  tax  returns  that  had  been  prepared 
by  him  for  your  husband? 

A.     Yes,  with  my  husband  I  did. 

Q.     You  would  go  with  your  husband? 

A.     Yes. 

Q.  And  you  would  sign  them  together  up 
there?  [452]  A.     Yes. 

Q.     And  did  you  then  mail  them  down  there? 

A.  Yes,  or  Mr.  Bates  sometimes  mailed  them,  I 
am  not  sure  on  that. 

Q.  Yes,  all  right,  but  one  of  you  mailed  them 
into  the  Collector  of  Internal  Revenue,  is  that  cor- 
rect ?  A.    Yes. 

Q.  And  you  did  that  mailing  at  White  Salmon 
or  Bingen,  Washington?  A.     Yes. 
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Q.     Now,  you  stated  that  you  bought  a  hotel? 

A.    Yes. 

Q.     When  was  it  that  you  bought  that  hotel? 

A.     In  the  fall  of  1954. 

Q.     How  much  money  did  you  pay  for  it? 

A.     I  don't  rightfully  know. 

Q.  Did  Mr.  Palermo  handle  all  the  business 
transactions  of  that  hotel? 

A.     Most  of  it,  yes. 

Q.     You  didn't  handle  the  business  transactions? 

A.    No. 

Q.  When  you  sold  the  hotel  who  handled  the 
transactions  ? 

A.     Mr.  Palermo  handled  them. 

Q.  And  he  wrote  the  checks  in  the  payment  of 
the  hotel  and  handled  that  part  of  it?  [453] 

A.    Yes. 

Q.  And  did  he  handle  the  monthly  business  part 
of  the  hotel  also? 

A.  Well,  whenever  he  had  time  to  be  with  me 
he  did,  otherwise  I  would  have  to  take  care  of  it. 

Q.  All  right,  you  actually  ran  the  hotel,  didn't 
you  ?  A.     Yes. 

Q.     How  big  a  hotel  was  that? 

A.     It  was  an  eighty-three  room  hotel. 

Q.     Eighty-three  rooms?  A.     Yes. 

Q.  If  he  was  around  he  would  take  care  of  the 
business  end  of  it  at  the  end  of  each  month  at  the 
hotel? 

A.    Yes,  if  he  could  make  it  he  would. 

Q.     Otherwise  you  would  do  it?  A.    Yes. 
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Q.  Did  you  have  a  separate  account  out  of  which 
you  handled  that  hotel  out  of?  A.     Yes. 

Q.  And  he  was  familiar  mth  the  operation  of 
it,  such  as  income  and  expenses,  as  far  as  they  were 
concerned,  is  that  correct?  A.    Yes. 

Q.  You  had  nothing  to  do  with  the  purchasing 
as  far  as  the  purchase  price  was  concerned?  [454] 

A.     No. 

Q.     He  made  all  that  arrangement? 

A.    Yes. 

Q.     He  made  all  the  arrangement  for  selling? 

A.    Yes. 

Q.  Now,  you  made  the  statement  that  you  did 
not  assist  him  in  the  bookkeeping  of  his  logging 
operation;  that  is  correct,  is  it? 

A.     That  is  correct. 

Q.     He  was  in  charge  of  it  solely  himself? 

A.     Yes. 

Q.  How  often  did  you  make  the  deposits  to  the 
bank,  Mrs.  Palermo,  do  you  have  any  idea? 

A.  No,  I  don't.  I  would  make  them  whenever 
he  would  tell  me  to  make  them.  AYhenever  he 
couldn't  get  to  the  bank  I  would  make  them. 

Q.  But  he  got  to  the  bank  quite  often  himself, 
didn't  he? 

A.  Well,  not  too  often  really  because  he  was 
working  every  day. 

Q.  And  if  he  didn't  get  to  the  bank  very  often 
and  you  didn't  get  to  the  bank  very  often,  who  put 
the  money  in  the  bank? 

A.     Well,   he — ^he   would — as   I   said   before,    ho 
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would  make  out  the  deposits  and  I  would  take  them 

to  the  bank. 

Q.  All  right,  he  made  out  the  deposits;  is  that 
right?  [455]  A.     We  both  did. 

Q.  But  he  gave  you  the  checks  to  write  down 
on  the  deposit  slips  from  whom  he  had  got  them, 
is  that  it?  A.    Yes. 

Q.  And  sometimes  you  made  out  the  deposit 
slips  and  you  would  take  them  to  the  bank? 

A.    Yes. 

Q.  But  many  times  he  wrote  up  the  deposit  slips 
himself,  is  that  right  ? 

A.     Yes,  many  times  he  did. 

Q.  But  you  wouldn't  handle  any  of  the  business 
concerning  his  logging  operation  without  his  per- 
mission, is  that  right?  A.     That's  right. 

Q.  What  kind  of  car  do  you  drive  now,  Mrs. 
Palermo?  A.     A  Buick. 

Q.     And  what  kind  of  car  did  you  drive  in  1950? 

A.  In  1950  we  drove  a  '49  Chevrolet — no,  I  will 
take  it  all  back — we  drove  an  Oldsmobile. 

Q.     And  what  did  you  have  in  1951? 

A.    Oldsmobile. 

Q.     And  1952?  A.     Oldsmobile. 

Q.     And  what  did  you  have  in  1953? 

A.     Well,  that  year  we  did  have  a  Cadillac.  [456] 

Q.  You  state  that  Mr.  Palermo  is  a  member  of 
the  Elks  Club?  A.    Yes. 

Q.  Is  he  an  active  member  in  the  operation  of 
the  club?  A.     No,  he  is  not. 
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Q.     I  take  it,  he  is  active  in  the  Eagles? 

A.    Yes. 

Q.  Now,  he  has  been  the  Past  President  of  the 
Eagles?  A.    Yes,  he  still  is. 

Q.     Oh,  he  is  still  the  Past  President? 

A.     Yes,  he  still  is  the  Past  President. 

The  Court:  Yes,  he  still  would  be  the  Past 
President.  You  don't  get  over  that. 

Q.  Is  he  trustee  of  the  Eagles  at  the  present 
time?  A.    Yes. 

Q.    Was  he  Chairman  of  the  Board? 

A.    He  has  been. 

Q.     He  has  been?  A.    Yes. 

Q.  When  he  was  Chairman  of  the  Board  did  he 
have  charge  of  the  business  operation  of  the  Eagles 
Club?  A.    Yes. 

Q.  And  he  handled  the  finances  of  the  Eagles 
Club,  did  he?  A.     Yes. 

Q.     How  long  did  he  have  that  job? 

A.     Oh,  I  would  say  around  three  years.  [457] 

Q.     And  when  was  that,  do  you  remember? 

A.  Well,  I  can't  remember  just  the  year  he 
started  as  Chairman  of  the  Board  but  I  would  say 
aroimd  1954. 

Q.  Was  he  President  of  the  club  during  the 
years  1950  to  1953?  A.     No,  he  wasn't. 

Q.     AVas  he  active  in  1950  to  1953  ?  A.     Yes. 

Q.     As  Past  President?  A.    Yes. 

Q.     He  is  still  Past  President?  A.     Yes. 

Q.  Did  you  ever  just  go  to  the  bank  and  take 
the  checks  there  for  the  purpose  of  cashing  them 


400  Joe  Palermo  vs. 

(Testimony  of  Bertha  Palermo.) 

and  keeping  the  cash  in  your  pocket,  I  mean  with 

your  husband's  instructions^  A.     No. 

Q.  When  you  cashed  the  checks  you  used  them 
for  some  purpose?  A.     Yes,  that's  right. 

Q.  Like  the  purchasing  trips  to  Portland  oi' 
Vancouver'?  A.     Yes. 

Q.  You  didn't  go  just  to  cash  checks  and  buy 
groceries  and  things  like  that  with  them? 

A.    No. 

Q.  I  assume  you  live  an  average  normal  life  at 
White  Salmon  as  far  as  your  expenses  are  con- 
cerned, is  that  right?  [458]  A.     Yes,  we  do. 

Mr.  Bantz:     I  have  nothing  further. 

Mr.  Moore:     I  have  nothing  further. 

The  Court :    I  think  that  is  all. 

(Witness  Excused.) 

The  Court:  Now,  Ladies  and  Gentlemen,  this  is 
early  to  quit  today  but  the  attorneys  feel  that  they 
can  use  the  time  profitably  in  making  preparation 
for  closing  the  case  next  week,  and  have  convinced 
me  that  it  would  save  time  in  the  long  run  if  they 
would  quit  and  come  back  and  start  Monday  morn- 
ing, and  so  I  am  going  to  excuse  you  now  until 
Monday  morning  at  ten  o'clock.  The  court  will  ad- 
journ. 
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The  Court:     Proceed. 

Mr.  Moore:  Call  Mr.  Babb.  Come  forward,  Mr. 
Babb. 

The  Clerk:    Mr.  Babb,  are  you  Marion  Babb'? 

The  Witness:    I  am. 

The  Clerk:  And  you  have  already  been  sworn 
in  this  case? 

The  Witness:    Yes,  sir. 

MARION  BABB 

called  as  a  witness  by  defendant,  having  been  pre- 
viously sworn,  was  examined  and  testified  as  fol- 
lows : 

Direct  Examination 

By  Mr.  Moore : 

Q.     Your  name  is  Marion  Babb  1  A.     Yes. 

Q.  And  you  are  the  Manager  of  the  White  Sal- 
mon Branch  of  the  National  Bank  of  Commerce  ^ 

A.     That's  right. 

Q.     And  you  testified  here  last  week? 

A.     That's  right. 

Q.  Mr.  Babb,  to  review,  how  long  have  you 
known  Joe  Palermo? 

A.  I'd  say  that  I  have  known  him  or  known  of 
him  since  late  '51  or  early  1952. 

Q.  And  in  your  capacity  as  Manager  of  the  bank 
you  have  known  him  personally,  is  that  correct? 

A.    Yes. 

Q.     And    the    basis    of    your    ncquaiTitaiH-c'shi]) 
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with  him  has  been  strictly  in  relation  to  the  bank 

business  ? 

A.     I  would  say  primarily,  yes. 

Q.  At  the  present  time  is  there  any  business 
dealings  between  the  bank  and  Mr.  Palermo. 

A.     There  is. 

Q.     And  what  is  that? 

A.  Both  in  the  way  of  deposit  account  and  a 
loan. 

Q.     I  am  sorry,  you  will  have  to  speak  up. 

A.  Both  in  the  way  of  a  deposit  account  and  a 
loan. 

Q.  There  is  an  outstanding  loan  from  the  bank 
to  Mr.  Palermo?  [460]  A.     Yes. 

Q.     When  was  that  loan  made? 

A.  It  was  in  the  latter  part  of  '56  or  the  first 
of  this  year.  I  think  the  latter  part  of  '56. 

Q.  And  that  was  in  relation  to  what;  loan  for 
his  logging  business?  A.     Yes. 

Q.  Now,  Mr.  Babb,  you  stated  I  believe  last 
week  how  long  you  had  lived  at  White  Salmon.  Will 
you  repeat  that? 

A.  Since  September,  1951.  I  went  to  White  Sal- 
mon in  September,  1951. 

Q.  Are  you  acquainted  with  the  reputation  of 
Joe  Palermo  in  the  White  Salmon-Bingen  area  for 
truthfulness?  A.    Yes. 

Q.     What  is  that  reputation  for  truthfulness? 

A.  He  has  always  been  considered  truthful  in 
my  opinion. 

Q.     I  can't  hear  you,  Mr.  Babb? 
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A.     He  has  a  reputation  for  truthfulness. 

Q.  Are  you  acquainted  with  his  reputation  in  the 
White  Salmon-Bingen  area  for  honesty? 

A.    Yes. 

Q.     And  what  is  that  reputation? 

A.     He  has  a  reputation  for  honesty. 

Q.  And  are  you  acquainted  with  his  reputation 
in  the  White  Salmon-Bingen  area  as  a  law-abiding 
member  of  the  community?  [461]  A.    Yes. 

Mr.  Bantz:  I  don't  believe  that  that  is  material 
in  the  case. 

The  Court:     The  objection  overruled. 

Q.     You  are  acquainted  with  that?  A.     Yes. 

Q.     And  what  is  that  reputation? 

A.  He  has  a  reputation  of  being  a  law-abiding 
citizen. 

Mr.  Moore:     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Bantz: 

Q.  Mr.  Babb,  have  you  discussed  with  other  peo- 
ple or  with  people  in  that  area  about  his  reputation  ? 

A.     It  has  been  discussed,  yes. 

Q.  In  other  words,  his  reputation  has  been  a 
subject  of  conversation  down  in  the  White  Salmon 
area,  is  that  right? 

A.  I  would  say  that  is  generally  true  of  anyone 
in  a  small  community,  yes. 

Q.  And  how  about  his;  has  his  been  a  subject  of 
conversation  ? 

A.    Yes,  his  has  been  discussed. 
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Q.  Did  you  know  that  during  the  years  '50,  1,  2 
and  '53  that  he  had  understated  his  gross  receipts 
on  his  income  tax  returns  for  those  years'? 

A.  I  had  no  knowledge  of  it  imtil  subsequent 
years  that  there  had  been  some  question  of  it,  yes. 
That  is  after  '53.  [462] 

Q.  Yes.  The  reputation  you  are  talking  about  is 
for  the  years  including  '50  to  '53,  or  from  '53  on? 

A.     From  the  time  I  have  known  him. 

Q.    Which  is  about  1952? 

A.    Yes,  early  1952. 

Mr.  Bantz:    No  further  examination. 

Redirect  Examination 
By  Mr.  Moore: 

Q.  Your  reference  to  his  reputation  is  as  of  1952 
or  during  the  period  from.  1952  until  the  present 
date.  A.     From  1952  to  the  present  time. 

Q.  With  reference  to  the  question  Mr.  Bantz 
ask  you  concerning  when  you  became  aware  of  the 
fact  that  there  had  been  an  understatement  of  in- 
come by  Mr.  Palermo  in  his  income  tax  returns  for 
1950  through  1953,  when  did  you  become  aware  of 
that  fact? 

A.  Well,  I  had  naturally  knowledge  that  there 
was  investigation  being  done  by  the  Department  of 
Internal  revenue — well,  I  don't  recall  the  year  but 
it  was  in  1954  that  I  first  knew  of  it. 

Q.     In  1954? 

A.  Yes.  I  believe  it  was  1954.  I  believe  it  was 
after  1953. 
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Mr.  Moore:     That  is  all. 

Mr.  Bantz:     I  have  nothing  further. 

The  Court:     That  is  all.  [463] 

JOE  CROWE 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.  Your  name  is  Joe  Crowe? 

A.  Joe  Crowe. 

Q.  And  where  do  you  live,  Mr.  Crowe? 

A.  White  Salmon,  Washington. 

Q.  How  long-  have  you  lived  there? 

A.  I  moved  there  in  '39. 

Q.  '39,  and  have  lived  there  continuously? 

A.  Yes,  sir. 

Q.  What  is  your  occupation? 

A.  County  Commissioner  of  Klickitat  County. 

Q.  County  Commissioner  of  Klickitat  County? 

A.  Yes,  sir. 

Q.  And  how  long  have  you  known  Joe  Palermo? 

A.  Since  1936. 

Q.  Where  did  you  know  him  before  you  were  at 
White  Salmon? 

A.  Cle  Elum,  Washington. 

Q.  Was  that  acquaintanceship  with  Mr.  Paler- 
mo, has  that  been  business  or  social,  or  both  ? 

A.  Both. 

Q.  And  in  what  respects  has  it  been  Inisi- 
ness?  [464] 
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A.  We  have  had  business  dealings  with  lodges 
— directors  of  lodges  there  at  White  Salmon  and  at 
Cle  Elum.  We  logged  together  some  and  our  ac- 
quaintanceship was  in  logging  and  skidding. 

Q.    You  were  formerly  a  logger? 

A.    Yes,  sir. 

Q.  Do  you  have  any  business  dealings  with  Mr. 
Palermo  at  the  present  time?  A.     None. 

Q.  Are  you  aware  of  Mr.  Palermo's  reputation 
in  the  White  Salmon-Bingen  area  for  truthfulness  ? 

A.    Yes. 

Q.     Would  you  state  what  that  is  1 

A.     Very  truthful. 

Q.  Are  you  aware  of  Mr.  Palermo's  reputation 
in  the  White  Salmon-Bingen  area  for  honesty? 

A,     I  am. 

Q.    And  what  is  that?  A.     Very  good. 

Q.     I  can't  hear  you.  A.     Very  good. 

Q.  And  are  you  aware  of  Mr.  Palermo's  reputa- 
tion in  the  White  Salmon-Bingen  area  as  a  law- 
abiding  member  of  the  community? 

A.     I  am.  [465] 

Q.     And  what  is  that  reputation? 

A.  He  is  a  law-abiding  member  of  the  commun- 
ity. 

Q.  With  reference  to  Mr.  Palermo's  reputation 
for  truthfulness,  honesty,  and  as  a  law-abiding 
member  of  the  community,  how  long  has  he  had 
that  reputation  to  your  knowledge  in  the  White 
Salmon 

A.     Since  my  acquaintance  with  Palermo. 
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Q.  Pardon  me,  let  me  finish  my  question — in  the 
White  Salmon-Bingen  area? 

A.     He  has  always  had  that  reputation. 

Mr.  Moore :     That  is  all. 

Cross-Examination 
By  Mr.  Bantz : 

Q.  Mr.  Crowe,  his  reputation  has  been  good  since 
the  time  that  you  have  known  him  in  that  area  you 
stated.  Did  you  know  during  the  years  '51,  '52 — 
'50,  1,  2  and  '53  that  he  had  understated  his  re- 
ceipts for  his  income  tax  returns  during  those 
years'?  A.     During  those  years'? 

Q.     Yes.  A.     No,  I  did  not. 

Q.     When  did  you  learn  of  thaf? 

A.  Well,  the  first  evidence  I  had  of  it  was  when 
I  learned  of  this  trial  here. 

Q.  Have  you  talked  with  people  in  that  area 
about  his  [466]  reputation"? 

A.  I  wouldn't  say  that  I  talked  about  his  repu- 
tation, no.  You  always  hear  discussion  of  it  all  the 
time  like  in  any  small  community. 

Q.  Well,  his  reputation  is  a  subject  of  conver- 
sation in  the  White  Salmon  area"? 

A.  No,  not  that  I  can  say.  There  is  no  question 
of  his  reputation  being  good. 

Q.  Are  you  giving  me  your  personal  opinion  of 
the  reputation  of  Mr.  Palermo? 

A.  T  would  say  that  I  am  giving  the  opinioii  of 
the  community  as  I  found  it  from  associating  with 
Inm  and  his  associates. 
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Mr.  Bantz :     I  have  no  further  questions. 
Mr.  Moore:     That  is  all. 
The  Court:     That  will  be  all,  Mr.  Crowe. 
Mr.  Moore:     Mr.  Sprague. 

The  Clerk:  Mr.  Sprague,  you  are  Theodore 
Sprague  ^. 

The  Witness:    Yes,  sir. 

The  Clerk:     And  you  were  sworn? 

The  Witness:    Yes. 

THEODORE   SPRAGUE 

called  as  a  witness  by  the  defendant,  having  been 
previously  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Moore : 

Q.    Your  name  is  Theodore  Sprague? 

A.     Yes. 

Q.  And  you  are  generally  known  as  "Jolly" 
Sprague,  is  that  right?  A.     Yes,  right. 

Q.  Mr.  Sprague,  you  testified  the  other  day  that 
you  live  in  the  White  Salmon  area? 

A.    Yes,  right. 

Q.    How  long  have  you  lived  there? 

A.     Since  1945. 

Q.  And  have  you  been  in  the  logging  business 
there  since  that  time  ? 

A.    Logging  and  sawmill  business. 

Q.     And  you  are  acquainted  with  Mr.  Palermo? 

A.    Yes. 

Q.     Has    that    acquaintanceslii])    been    anything 
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other  than  a  business  acquaintanceship  to  which  you 

testified  last  week? 

A.  Well,  when  you  are  doing  business  with  a 
man  you  always  have  some  social  acquaintanceship 
with  him.  Am  I  answering  your  question  ? 

Q.  Your  acquaintanceship  with  Mr.  Palermo  in- 
cludes social?  A.    Yes. 

Q.  Are  you  presently  doing  business  with  Mr. 
Palermo?  A.     Yes,  I  am.  [468] 

Q.  And  does  that  involve  his  selling  logs  to  you 
at  your  sawmill?  A.     Right. 

Q.  Are  you  aware  of  Mr.  Palermo's  reputation 
in  the  White  Salmon-Bingen  area  for  truthfulness  ? 

A.     I  am. 

Q.     Would  you  state  what  that  is? 

A.     It  is  very  good  as  far  as  I  am  concerned. 

Q.  Are  you  aware  of  his  reputation  in  the  White 
Salmon-Bingen  area  for  honesty?  A.     I  am. 

Q.     And  what  is  that?  A.     It  is  very  good. 

Q.  Are  you  aware  of  his  reputation  in  the  White 
Salmon-Bingen  area  for  being  a  law-abiding  mem- 
ber of  the  community?  A.     I  am. 

Q.     And  what  is  that?  A.     It  is  very  good. 

Q.  With  reference  to  the  question  that  I  have 
asked  you  as  to  his  present  reputation,  has  his  repu- 
tation for  honesty  and  truthfulness  and  being  a 
law-abiding  member  of  the  community  changed  in 
any  way  since  you  have  become  acquainted  with 
him?  A.     No. 

Mr.  Bantz:    Your  answer?   [469] 

A.     No. 
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Mr.  Moore :    I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Baiitz: 

Q.  Mr.  Sprague,  did  you  know  that  during  the 
years,  1950,  1,  2,  and  '53  that  Mr.  Palermo  under- 
stated his  gross  receipts  in  his  income  tax  returns 
for  the  specific  years'? 

A.     I  did  not  know  that  at  that  time. 

Q.  Have  you  talked  with  people  in  the  White 
Salmon  area  about  his  reputation? 

A.     Of  what  time'? 

Q.  Recently.  Is  his  reputation  a  subject  of  con- 
versation in  that  area"? 

A.     I  would  say  recently,  yes. 

Q.     Are  you  giving  your  personal  opinion 

A.     Definitely. 

Q.     as  far  as  you  are  concerned  1 

A.    Definitely. 

Mr.  Bantz:     I  have  nothing  further. 

The  Court:     That  is  all  then. 

EDWARD  PARKER  REED 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Would  you  state  your  name,  please. 
A.     My  full  name  is  Edward  Parker  Reed.  Ed- 
ward P.  Reed. 
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Q.     Where  do  you  live  ?  A.     White  Sahiion. 

Q.     How  long  have  you  lived  at  White  Salmon? 

A.     Since  late  1950. 

Q.     When? 

A.     I  would  say  the  fall  of  1950. 

Q.     What  is  your  profession? 

A.     I  am  an  Attorney  at  Law. 

Q.  Do  I  understand  that  you  have  been  practic- 
ing at  White  Salmon  since  the  fall  of  1950? 

A.     Yes,  that  is  right. 

Q.  You  are  a  duly  licensed  and  practicing  Attor- 
ney in  the  State  of  Washington? 

A.     I  am.  I  paid  my  last  annual  fees. 

Q.     Are  you  acquainted  with  Joe  Palermo? 

A.    Yes,  I  am. 

Q.  In  what  capacity  has  that  acquaintanceship 
been? 

A.  I  would  say  primarily  in  a  business  way.  I 
have  handled  a  good  deal  of  his  business  such  as  it 
is  from  early  1951,  and  to  some  extent  it  has  ])een 
social. 

Q.  And  what  has  that  professional  relationship 
involved? 

A.  Primarily  isolated  real  estate  transactions 
and  timber  [471]  purchases  and  a  few  sales.  I  would 
say  general  run  of  the  mill  work  for  a  general 
practitioner. 

Q.  When  you  say  real  estate  do  you  mean  pur- 
chase of  stumpage? 

A.  Yes,  there  have  been  timber  deeds  and  timber 
contracts. 
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Q.  Are  your  presently  working  on  anything  for 
Mr.  Palermo? 

A.  Yes.  I  have  at  least  two  matters  in  the  office 
now  that  I  can  think  of. 

Q.  With  reference  to  Mr.  Palermo's  business 
dealings  with  you  and  your  social  acquaintanceship 
with  him,  have  you  become  aware  of  his  reputation 
in  the  White  Salmon-Bingen  area  for  truthfulness  ? 

A.     I  have. 

Q.     And  what  is  that  reputation? 

A.     I'd  say  the  best. 

Q.  With  reference  to  Mr.  Palermo's — ^your  ac- 
quaintanceship with  Mr.  Palermo  and  residing  in 
that  area,  are  you  acquainted  with  his  reputation 
for  honesty? 

A.    Yes,  I  would  say  I  was. 

Q.    And  what  is  that? 

A.     I  would  say  the  best. 

Q.  With  reference  to  his  reputation  in  the  White 
Salmon-Bingen  area  for  being  law-abiding  member 
of  the  community,  are  you  acquainted  with  that 
reputation?  A.    Yes. 

Q.    Andwhat  isit?  [472] 

A.     I  would  say  the  best. 

Q.  Has  that  reputation  been  changed  during  the 
period  of  time  that  you  have  been  acquainted  with 
him  ?  A.     No,  it  has  not. 

Mr.  Bantz:    Is  that  all? 

Mr.  Moore:    Yes,  I  believe  that  is  all. 
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Cross-Examination 
By  Mr.  Bantz : 

Q.  Are  you  the  only  Attorney  in  the  White 
Salmon  area? 

A.     No,  I  am  not,  Mr.  Bantz,  there  is  another. 

Q.     And  who  is  he? 

A.  Grant  P.  Soley  is  his  name.  I  am  the  senior 
of  the  two. 

Q.     You  have  been  there  how  long,  Mr.  Reed? 

A.  I  would  say  late  in  1950.  I  graduated  in  June, 
1950  and  as  soon  as  I  got  my  admission  notice  from 
the  Bar  I  went  there. 

Q.     You  have  been  there  ever  since? 

A.    Yes,  I  have. 

Q.  How  recently  have  you  discussed  with  people 
about  Mr.  Palermo's  reputation  in  the  area? 

A.  I  would  say  quite  recently.  I  would  say  it 
has  always  been  continuous  since  it  became  a  matter 
of  public  knowledge  that  there  has  been  discussion 
about  his  affairs. 

Q.  Have  you  been  talking  with  people  about  his 
reputation  since  the  trial  started  in  Yakima?  [473] 

A.     Since  the  trial  started  ? 

Q.    Yes. 

A.  No,  I  don't  think  so,  Mr.  Bantz.  I  was  away. 
I  was  in  Salt  Lake  City  and  I  was  at  the  beach, 
and  I  haven't. 

Q.  Mr.  Palermo  has  been  coming  to  you  to  han- 
dle his  transactions  in  the  real  estate  business  and 
hotel  business? 
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A.  Yes,  he  has.  To  my  knowledge  anyway  I  have 
handled  it  all. 

Q.  And  he  has  been  just  a  regular  client  of 
yours  that  comes  back  in  when  he  needs  some  legal 
work  done,  is  that  correct?  A.     That  is  true. 

Q.  You  haven't  been  a  business  advisor  to  him, 
have  you,  at  all  ? 

A.  Well,  I  don't  think  you  can  practice  law 
without  giving  him  business  views  in  a  legal  sense 
but  in  the  technical  sense  I  haven't. 

Q.  You  have  just  been  doing  his  legal  work, 
basically,  I  mean?  A.     Basically? 

Q.  He  doesn't  come  to  you  and  ask  you  if  and 
how  he  can  spend  his  own  money?  A.     No. 

Q.     He  handles  his  own  affairs  that  way? 

A.  Well,  let  me  put  it  this  way  since  you  have 
asked  the  question,  Mr.  Bantz.  He  has  asked  my 
opinion  as  to  one  or  two  deals  and  I  have  cautioned 
him  against  them  and  he  [474]  has  gone  ahead  and 
done  it  and  made  more  work  for  us. 

Q.     He  has  a  mind  of  his  own,  is  that  right? 

A.     Oh,  yes,  he  does. 

Q.  Mr.  Reed,  you  apparently  know  the  gentle- 
man's reputation.  Did  you  know  during  the  years 
1950,  '51,  '52  and  '53  that  Mr.  Palermo  had  under- 
stated his  gross  receipts  on  his  income  tax  returns 
for  those  specific  years? 

A.  I  have  known  that  ever  since  when  it  became 
more  or  less  a  matter  of  common  knowledge  when 
the  investigators  were  calling  in  town.  I  think  Mr. 
Blankenship  and  others  called  and  I  think  at  that 
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time  I  knew  that  they  were  questioning  Mr.  Paler- 
mo, and  up  to  that  time  I  didn't  know. 

Q.  You  did  not  know  what  the  charge  was  or 
anything?  A.     No,  I  did  not  know. 

Q.  I  take  it,  though,  as  a  Lawyer  you  have 
talked  about  his  reputation  with  people  in  the  com- 
munity, in  the  area?  A.     I  have. 

Q.  I  take  it  his  reputation  is  a  subject  of  con- 
versation in  the  area*? 

A.  It  is  just  as  it  is  one  of  the  things  that  the 
others  said  they  found  in  a  small  community. 

Q.  What  is  that  a  good  or  evil  thing,  would  you 
say? 

A.  It  is  very  evil  but  you  can  adjust  to  it  and 
in  time  you  take  it  all  right.  It  takes  a  while  but 
you  adjust  to  it,  [475]  you  know  that,  as  you  well 
know,  Mr.  Bantz. 

Mr.  Bantz:  I  well  know,  I  grew  up  in  a  small 
town.  That  is  all. 

Redirect  Examination 
By  Mr.  Moore: 

Q.  Did  you  have  anything  to  do  with  Mr.  Pal- 
ermo's buying  the  hotel?  A.     Yes,  I  did. 

Q.     What  did  that  involve? 

A.  It  involved  taking  on  a  hotel  and  a  large 
mortgage  that  was  there  and  paying  some  cash  and 
not  very  much  and  also  transfer  of  three  rental 
properties  in  White  Salmon. 

Q.     Bid  your  relationship  with  Mr.  Palermo  on 
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that  transaction  involve   anything  other  than  the 

closing  of  the  deal  after  he  had  made  it? 

A.  I  went  to  Hood  River  as  his  agent  and  he 
had  signed  some  kind  of  earnest  money  receipt  and 
to  get  the  cat  out  of  the  bag  the  deal  wasn't  set  up 
right  and  I  released  that  earnest  money  receipt  and 
incidentally  it  was  the  Palmas  the  people  that  he 
bought  it  from  and  I  had  to  draw  some  papers  and 
we  had  to  clear  up  the  deal  from  then  on. 

Q.  What  I  was  trying  to  find  out,  had  he  dis- 
cussed the  purchase  with  you  before  making  any 
committment?  A.    Yes,  he  did. 

Q.     And  before  he  signed  the  earnest  money? 

A.  Yes,  he  did  and  I  indicated  that  I  had  con- 
siderable misgivings  about  it. 

Mr.  Moore :     That  is  all. 

Recross-Examination 
By  Mr.  Bantz: 

Q.  Just  one  other  question,  Mr.  Reed.  You  don't 
treat  Mr.  Palermo  any  different  than  any  of  the 
rest  of  the  clients  we  deal  with  as  lawyers  or  any 
other  of  the  people  we  deal  with? 

A.     I  don't  believe  I  do. 

Q.  It  is  strictly  a  lawyer-client  relationship,  I 
take  it? 

A.     It  is  a  small  town  lawyer-client  relationship. 

Mr.  Bantz:     That  is  all. 

Mr.  Moore :     That  is  all. 

(Witness  Excused.) 
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Mr.  Moore:  Mr.  Brown. 

The  Court:  Is  this  another  character  witness"? 

Mr.  Moore:  No. 

The  Court:  All  right. 

ALLEN  BROWN 

called   and   sworn  as   a  witness   on   behalf   of  the 
defendant,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Will  you  state  your  name,  please.  [477] 

A.     Allen  Brown. 

Q.     And  where  do  you  live,  Mr.  Brown? 

A.     Vancouver,  AYashington. 

Q.     And  how  long  have  you  lived  there? 

A.     Since  1937. 

Q.     And  what  is  your  profession? 

A.     I  am  a  Certified  Public  Accountant. 

Q.     Licensed  by  the  State  of  Washington? 

A.    Yes. 

Q.     How  long  have  you  been  such? 

A.     Since  1948. 

Q.  And  you  practice  there  at  Vancouver,  Wash- 
ington? A.    Yes. 

Q.  And  are  a  partner  in  the  firm  of  Mickelwait 
and  Brown,  is  that  right.  A.     That's  right. 

Mr.  Bantz :  I  would  stipulate  that  Mr.  Brown  is 
a  well-qualified  C.P.A.  and  there  is  no  question 
about  his  being  an  expert  if  they  want  to  qualify 
him  as  such. 

Mr.  Moore:     Thank  you,  Mr.  Bantz. 
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Q.  When  did  you  become  acquainted  with  Mr. 
Palermo,  Mr.  Brown? 

A.    About  the  middle  of  October,  1954. 

Q.     And  that  was  where? 

A.     At  Vancouver,  Washington.  [478] 

Q.     Mr.  Palermo  came  to  your  office? 

A.    Yes. 

Q.     And  what  was  the  purpose  of  his  visit? 

A.  He  had  a  list  of  items  which  had  been  writ- 
ten by  Mr.  Blankenship  that  Mr.  Blankenship 
wanted  provided  in  connection  with  the  investiga- 
tion which  he  had  started  as  regards  Mr.  Palermo's 
tax  returns.  As  I  recall,  that  list  included  a  net 
worth  trace  from  1949  to  1953  and  by  specific  years 
if  possible,  he  wanted  a  reconstruction  of  the  profit 
and  loss  for  those  years  if  it  could  be  done  and 
other  similar  items.  He  also  requested  that  if  Mr. 
Palermo  is  to  be  represented  by  someone  enrolled 
to  practice  before  the  Treasury  Department  that  a 
power  of  attorney  be  submitted. 

Q.  And  thereafter  did  you  commence  the  prep- 
aration of  those  forms?  A.     Yes,  I  did. 

Mr.  Moore :  May  I  have  Exhibits  67  and  68  and 
69? 

Q.  Handing  you  Exhibit  66,  is  that  the  net 
worth  statement  which  you  prepared? 

A.  Yes,  this  is  the  original  net  worth  trace  that 
we  prepared. 

Q.  And  you  prepared  that  between  sometime  in 
the  Month  of  October  of  1954  and  sometime  in  the 
Month  of  December,  1954? 
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A.     That  is  correct.  [479] 

Q.  Now,  when  you  prepared  that  net  worth  trace 
what  did  you  use  for  the  preparation? 

A.  Primarily  questions  directed  to  Mr.  Palermo 
as  regards  what  he  had  in  the  beginning  and  end 
of  each  of  the  years  involved,  and  insofar  as  I  could 
learn  or  in  the  period  of  time  available  information 
that  we  could  dig  out  to  support  the  cost  of  the 
various  assets  which  he  stated  and  an}^  records  of 
liabilities  which  existed  at  the  end  of  each  of  those 
years,  and  insofar  as  possible  the  amount  of  money 
he  had  spent  for  personal  living  and  other  personal 
reasons. 

Q.  And  on  the  basis  of  the  preparation  of  that 
net  worth  trace  is  there  any  major  change  that 
would  be  necessary  by  reason  of  such  work  which 
you  have  done  in  relation  to  Mr.  Palermo's  business? 

A.  Yes,  there  would.  During  1952  the  l)ank  ac- 
count— the  checking  account  at  the  Bank  of  Steven- 
son at  Stevenson,  Washington,  was  closed.  We  bad 
sho^^Tl  on  the  net  worth  trace  that  there  was  on 
December  31,  1950,  and  December  31,  1951,  a  check- 
ing account  at  the  Bank  of  Stevenson  and  during 
xVugust  of  1952,  that  account  was  closed  and  in  re- 
viewing with  Mr.  Palermo  as  I  had  been  over  several 
days  over  long  periods  of  time  and  many  hours  a  day, 
and  in  develo])ing  this  net  worth  trace  I  asked  ques- 
tions similar  to:  Was  that  account  transferred?  And 
he  [480]  answered  me  in  the  affirmative  that  it  had 
been  transferred.  On  the  White  Salmon  bank  state- 
ments about  the  same  tinu^  of  the  month  (u*  shortlv 
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thereafter  were  two  deposits,  large  deposits  in  the 
neighborhood  of  $4,000  and  $10,000.00,  and  I  made 
an  erroneous  assumption  that  the  bank  account  had 
been  transferred  to  White  Salmon.  As  a  matter  of 
fact,  in  recapping  deposits  in  that  year  and  totaling 
the  deposits  I  eliminated  the  total  of  the  money  de- 
posited from  the  monies  of  that  year  the  Bank 
transfer  of  $10,000.00  in  order  to  arrive  at  the  in- 
dicated gross  receipts  by  a  bank  deposit  method.  So, 
at  that  time  and  subsequent  to  that  time  I  was 
under  the  impression  and  erred  in  not  questioning 
him  further  perhaps  that  the  money  there  in  the 
Bank  of  Stevenson  had  been  transferred  to  the  bank 
at  White  Salmon. 

Q.  Then,  after  discovering  this  error  the  net 
worth  statement  would  have  to  be  changed  to  in- 
clude the  savings  account  at  the  Bank  of  Stevenson? 

A.    Yes,  it  would. 

Q.  Are  there  any  other  major  changes  that  w^ould 
have  to  be  made  which  had  been  brought  to  your 
attention  by  some  other  further  work  that  you  may 
have  done?  A.    Not  that  I  recall. 

Q.  Now,  with  reference  to  Exhibit  67 — oh,  one 
more  question  before  we  leave  Exhibit  66.  Before 
you  delivered  Exhibit  [481]  66  to  me  for  delivery  to 
Mr.  Blankenship,  did  you  go  over  that  net  worth 
trace  with  Mr.  Palermo?  A.     Yes. 

Q.  Now,  Exhibit  67,  when  did  you  do  the  work 
that  is  shown  on  Exhibit  67,  which  is  differences  be- 
tween reported  and  indicated  net  income  of  Mr. 
Palermo  for  the  years  1951  through  1953? 
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A.  Sometime  during  the  period  of  the  middle  of 
October  to  the  middle  of  December,  1954. 

Q.  Now,  are  there  any  major  changes  that  would 
have  to  be  made  in  Exhibit  67  by  reason  of  sub- 
sequent developments  % 

A.  Yes,  in  the  matter  of  gross  receipts  or  total 
receipts  on  this  particular  schedule  there  would  have 
to  be  changes  in  each  of  the  years  in  the  indicated 
gross  receipts.  For  the  year  1952  the  gross  receipts 
would  have  to  be  adjusted  by  virtue  of  my  having 
reduced  the  receipts  by  this  $10,000.00  transfer 
over  which  I  became  confused.  Also  in  each  of 
those  years  there  were  some  small  checks  which 
had  not  been  deposited  at  the  bank.  At  that  time 
we  were  using  a  bank  deposit  method  to  determine 
gross  receipts.  Subsequently,  Mr.  Blankenship  and 
Mr.  Simonson  brought  to  our  attention  some  small 
checks,  a  list  of  small  checks  which  we  had  not  in- 
cluded in  the  method  which  we  approached  this 
during  the  first  few  weeks  we  were  working  [482] 
on  it. 

Q.  And  is  that  the  only  major  change  that  would 
have  to  be  made  with  reference  to  Exhibit  67,  those 
two  items? 

A.     As  far  as  gross  receipts  are  concerned,  yes. 

Q.  And  would  I  be  correct  in  assuming  that  the 
recapitulation  by  Mr.  Simonson  of  checks  received 
by  Mr.  Palermo,  checks  in  the  book  and  checks  de- 
posit(^d  and  checks  not  deposited,  would  reflect  tho 
items  which  were  not  discovered  and  which  would 
have  to  be  included  in  those  vears? 
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A.     That's  right. 

Q.  Now,  with  reference  to  Exhibit  68,  which  is  a 
Statement  of  Profit  and  Loss  for  three  years,  is  it 
not,  1951,  1952  and  1953? 

A.    Yes,  that  is  correct. 

Q.  Was  that  also  prepared  by  you  between  Oc- 
tober and  December,  1954?  A.     Yes. 

Q.  And,  again,  were  those  preparations  made 
from  bank  statements  ?  A.    Yes,  they  were. 

Q.  And  would  there  be  any  major  changes  so  far 
as  Exhibit  68  is  concerned  in  order  to  correctly  re- 
flect the  statement  of  profit  and  loss  during  those 
years  ? 

A.  Yes,  the  same  adjustments  would  be  necessary 
as  regards  gross  receipts  as  we  just  discussed  in  Ex- 
hibit 67.  [483] 

Q.  Adjust  for  the  $10,000.00  and  for  the  unde- 
posited  checks?  A.     That's  right. 

Q.     Now,  concerning  Exhibit  69,  Avhat  is  that? 

A.  It  is  all  the  deposits — a  list  of  deposits  in  the 
National  Bank  of  Commerce  of  White  Salmon  for 
1951,  1952  and  1953  as  prepared  by  me  in  the 
course  of  this  recap  of  receipts. 

Q.  That  shows  receipts  deposited  in  the  White 
Salmon  Branch  of  the  National  Bank  of  Commerce  ? 

A.     That's  right. 

Q.     And  what  did  you  use  to  make  that  up? 

A.  I  used  the  bank  statements  themselves  inso- 
far as  they  were  available,  in  Mr.  Palermo's  pos- 
session. 
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Q.  Oh,  the  ones — the  statements  that  would  go 
back  to  him  with  cancelled  checks? 

A.  Yes,  I  think  that  is  right.  Oh,  I  think  subse- 
quently— I  better  correct  that.  I  don't  know  whether 
it  was  subsequent  to  the  preparation  of  these  or  dur- 
ing the  preparation  of  these  that  we  did  go  to  the 
National  Bank  of  Commerce  at  White  Salmon  to 
pick  up  the  ledger  sheets  that  may  have  been  miss- 
ing from  his  files  at  home. 

Q.  And  so  with  reference  to  Exhibit  69  do  you 
know  whether  there  would  have  to  be  any  major 
changes  in  Exhibit  69? 

A.  The  only  change  would  be  to  list — the  de- 
posits listed  for  the  year  1952,  you  would  have  to 
adjust  the  bank  [484]  transfer  of  $10,125.78  to  ar- 
rive at  the  indicated  receipts  of  income  for  the  year. 

Mr.  Moore:  Your  Honor,  would  it  be  permis- 
sible to  take  a  recess  at  this  time  so  that  I  could 
get  some  exhibits'? 

The  Court:  Yes,  we  will  recess.  The  court  will 
recess  at  this  time  subject  to  call. 

(Whereupon,  after  recess  the  following-  pro- 
ceedings occurred:) 

Mr.  Moore:  Would  you  mark  those,  please. 

The  Clerk:  I  will  mark  Defendant's  98,  99,  100, 
and  101. 

The  Court:  All  right.  Those  are  all  in  evidence, 
aren't  they. 

The  Clerk:  No,  I  say  I  am  marking  them. 

The  Court:  Oh,  yes,  I  see. 
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Q.  (By  Mr.  Moore)  :  Handing  you  Plaintiff's 
Exhibits  16,  17,  18,  19,  and  19-A,  in  the  course  of 
your  working  on  Mr.  Palermo's  tax  deficiency  com- 
putation have  you  seen  duplicates  of  those  items? 

A.     I  have  seen  duplicates  of  some  of  these  items. 

Q.    And  where  did  you  obtain  those? 

A.     From  Mr.  Palermo's  files. 

Q.  And  in  going  over  the  duplicates  were  you 
able  to  ascertain  from  those  duplicates  the  names 
of  the  mills  to  whom  Mr.  Palermo  had  sold  logs 
during  the  years  [485]  1950  through  1953? 

A.  Yes.  Generally  speaking,  there  were  some — 
some  deposits  slips  merely  had  a  bank  number. 

Q.  Now,  with  reference  to  Exhibits  86,  87,  88 
and  89,  which  are  the  summaries  prepared  by  Mr. 
Simonson  for  the  years  1950  through  1953,  you  have 
examined  those,  have  you  not? 

A.     Yes,  I  have. 

Q.  And  with  reference  to  the  checks  that  are 
referred  to  therein,  and  whether  they  were  I'ecorded 
or  not  recorded  in  Mr.  Palermo's  book  about  which 
Mr.  Simonson  testified  were  deposited  or  not  de- 
posited in  the  bank,  are  those  summaries  generally 
correct  so  far  as  you  are  concerned  ? 

A.     Yes,  they  are. 

Q.  Handing  you  Defendant's  Exhibits  98,  99, 
and  100  for  Identification,  do  you  know  what  those 
are? 

A.  Yes,  these  are  the  record  books  as  kept  by  Mr. 
Palermo  in  connection  with  his  logging  operation 
at  White  Salmon. 
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Q.     Which  he  delivered  to  you?  A.     Yes. 

Mr.  Bantz:     Which  number  is  that? 

Mr.  Moore:     I  will  bring  that  out  now. 

Q.     98  is  for  what  year?  A.     1950. 

Q.  And  what  is  contained  in  that  book  in  gen- 
eral ? 

A.  There  is — in  general  it  contains  gross  earn- 
ings, [486]  stumpage  payments  or  obligations  for 
stumpage  earnings  records  of  the  employees  of  Mr. 
Palermo  and  a  few  notations  as  to  payments  paid, 
payments  made  to  others,  there  are  very  few  of  those 
notations. 

Q.     What  year  is  Exhibit  99  for  Identification? 

A.     For  the  year  1951. 

Q.  And  does  that  contain  approximately  what 
98  did? 

A.  Yes.  Substantially  the  same  information  as 
contained  in  the  book  for  1950. 

Q.  And  with  reference  to  Defendant's  100  for 
Identification,  would  you  state  what  that  is,  what 
year? 

A.  This  book  contains  similar  information  to 
that  of  the  other  two  for  the  years  1949,  1952  a] id 
1953. 

The  Court:     Is  that  100? 

Mr.  Moore:     This  is  one  hundred  even. 

Q.  Do  you  know  whether  those  books  were  ever 
presented  to  Mr.  Simonson  and  Mr.  Blankenship  for 
their  viewing? 

A.     'I'o  the  best  of  my  knowledge,  thev  were. 
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Q.  Handing  you  Defendant's  Exhibit  for  Identi- 
fication 101,  would  you  state  in  general  what  that  is  ? 

A.  This  is  a  recap  of  statistice  in  connection 
with  gross  income  of  Mr.  Palermo  for  1950,  1951, 
1952,  and  1953,  which  I  prepared  to  compare  the 
corrected  gross  income  as  I  determined  them  as  was 
determined  by  Mr.  Simonson. 

Q.     And  that  was  prepared  at  my  request?  [487] 

A.     That's  right. 

Q.  And  in  preparing  that  identification  did  you 
use  the  information  that  is  presently  in  evidence? 

A.     Yes,  I  did. 

Q.  One  question  while  we  are  waiting:  With 
reference  to  Exhibits  for  Identification  98,  99  and 
100,  have  those  books  been  changed  any  since  they 
were  delivered  to  you  by  Mr.  Palermo? 

A.  Only  insofar  as  I  have  made  some  little  tick 
or  check  marks  as  I  was  making  up  the  various 
summaries  and  recaps. 

Q.     Any  little  check  marks  are  yours,  is  that  it? 

A.    Yes. 

Mr.  Moore:     We  offer  101,  your  Honor. 

Mr.  Bantz :  I  have  no  objection  to  101 .  You  did 
not  offer  98? 

Mr.  Moore:     No. 

The  Court :      101  will  be  admitted. 

(Whereupon,  said  document  "Gross  Income 
Statistics"  was  admitted  in  evidence  as  Defend- 
ant's Exhibit  No.  101.) 
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Q.  Handing  you  Defendant's  Exhibit  101,  will 
you  state  specifically  what  is  shown  on  this  exhibit? 

A.  The  corrected — for  the  year  1950  corrected 
gross  income  [488]  as  determined  by  me  and  as  de- 
termined in  the  indictment  or  by  Mr.  Simonson,  the 
gToss  income  reported  as  contained  on  the  tax  re- 
turns which  are  admitted  here,  the  gross  income 
deposited  as  determined  by  me  and  as  shown  on  Mr. 
Simonson 's  summaries,  and  the  same  information — 
oh,  excuse  me. 

Q.  Now,  would  you  read  the  information  for  the 
year  1950? 

A.  As  I  determined  the  income,  the  corrected 
gross  income  for  1950,  $89,221.35,  per  the  indictment 
$82,964.64,  using  those  as  100  per  cent  of  gross  in- 
come; the  gross  income  reported  as  determined  by 
me  or  as  indicated  on  the  tax  returns,  $66,090.94, 
and  the  same  figure  in  Mr.  Simonson 's  summary. 
The  percentage  that  the  reported  income  is  of  the 
corrected  gross  income,  my  determination  is  74.1 
and  Mr.  Simonson 's  determination  is  79.7  per  cent. 
In  other  words,  that  is  the  amount  of  indicated  gross 
income  which  was  reported. 

Q.  In  other  words,  on  your  computation  Mr. 
Palermo  reported  for  1950,  74  per  cent  of  his  gross 
income?  A.     That's  right. 

Q.  And  under  Mr.  Simonson 's  he  reported  79.7 
per  cent? 

A.  That's  right.  Now,  the  gross  income  which 
was  deposited,  according  to  my  determination  was 
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97.2  per  cent  and  according  to  Mr.  Simonson  was 

97.0  per  cent. 

Q.  Now,  that  would  include  dejjosits  in  both  the 
bank  of  [489]  Stevenson  and  the  bank  at  White 
Salmon,  is  that  correct  1  A.     That  is  right. 

Q.  Now,  what  is  the  reason  of  this  discrepancy 
between  your  figure  and  Mr.  Simonson 's? 

A.  In  Mr.  Simonson 's  summaries  in  evidence 
here  he  has  eliminated  items  which  he  could  not 
identify  as  income  to  his  satisfaction. 

Q.  With  reference  to  the  year  1950,  would  you 
indicate  what  that  would  be? 

A.     The  total  amount  you  wish  ? 

Q.    Yes. 

A.  $6,256.71,  they  have  eliminated  as  non-income 
or  unidentified. 

Q.  NoAv,  with  reference  to  the  year  1951,  would 
you  recite  your  computations  as  you  did  for  1950  *? 

A.  In  1951  the  corrected  gross  income  by  my 
calculations  is  $120,179.70.  By  Mr.  Simonson 's, 
$120,129.76.  The  gross  income  reported  by  my  cal- 
culation and  by  Mr.  Simonson 's,  $98,178.22,  and  in 
both  cases  the  percentage  reported  of  the  corrected 
gross  is  81.7  per  cent.  The  gross  income  deposited 
by  my  calculations  is  $118,998.79,  and  by  Mr.  Simon- 
son, $118,948.79,  and  99.0  per  cent  of  the  corrected 
gross  income  was  deposited  in  the  bank  or  banks. 

Q.  And  was  there  again  a  discrepancy  in  the 
gTOss  income  as  computed  by  you  and  Mr.  Simon- 
son? 

A.     Yes,  very  small,  $50.00.  My  corrected  gross 
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income  was  [490]  $50.00  higher  than  Mr.  Simon- 
son's.  I  believe  that  was  a  matter  of  computation. 

Q.  With  reference  to  the  year  1952,  would  you 
state  what  that  is? 

A.  The  1952  as  determined  by  me  is  $129,322.79, 
by  Mr.  Simonson  $127,410.77.  Gross  income  reported 
was  the  same,  $97,952.27,  which  is  75.7  under  my  de- 
termination and  76.9  under  Mr.  Simonson 's.  The 
gross  income  deposited  under  my  calculations  is 
$127,636.34,  which  is  98.7  per  cent  of  the  gross  in- 
come deposited.  Mr.  Simonson 's  is  $125,724.32  of 
the  gross  income  which  was  deposited  or  98.7  per 
cent  of  the  gross  income  which  was  deposited  in  the 
bank  or  banks. 

Q.     The  1953? 

A.  $117,550.40  and  Mr.  Simonson 's  is  $116,865.89. 
The  gross  income  reported  is  the  same  in  both  cases, 
$102,901.72,  which  is  87.6  per  cent  of  the  gross  in- 
come under  my  calculations,  88.1  per  cent  under  Mr. 
Simonson 's  of  the  gross  income  deposited  $112,- 
570.67  which  is  95.8  of  the  gross  income.  Mr.  Simon- 
son's  calculations,  the  amovmt  deposited  was  $111,- 
865.89,  which  is  also  95.8  per  cent  of  the  amount  he 
calculated  to  be  correct. 

Q.  With  reference  to  Exhibits  93,  94,  95,  and  96, 
which  I  believe  are  recapitulation  and  computation 
of  the  tax  for  the  four  years  in  question  by  Mr. 
Simonson,  have  you  [491]  examined  those  exhibits? 

A.     Yes,  I  have. 

Q.  And  do  they  appear  to  be  a  correct  computa- 
tion of  tlio  tax  based  upon  figures  Mr.   Simonson 
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used?  A.    Yes,  they  do. 

Q.  Now,  Mr.  Brown,  you  became  acquainted  with 
Mr.  Palermo  in  1954,  as  you  stated,  and  have  you 
since  that  time  had  dealings  with  Mr.  Palermo? 

A.     Yes. 

Q.     Involving  what? 

A.  Primarily  the — the  computations  and  recaps 
and  investigation  in  connection  with  that.  However, 
I  have  prepared  his  individual  tax  returns  or  his 
joint  tax  returns  for  he  and  Mrs.  Palermo  for  1954, 
1955  and  1956. 

Q.  In  the  course  of  this  preparation  of  those  tax 
returns  you  have  become  acquainted  with  his  busi- 
ness operations  in  logging,  as  well  as  the  hotel  busi- 
ness ?  A.    Yes. 

Q.     Do  you  know  what  he  paid  for  this  hotel  ? 

A.  Not  specifically  without  reference  to  my  files 
in  that  connection.  It  would  be  in  the  neighborhood 
of  ninety-five  to  $100,000.00,  including  the  mortgages 
assumed  and  contracts. 

Q.  And  are  you  acquainted  with  the  operation  of 
that  hotel  as  it  was  operated  from  the  accounting 
standpoint  until  it  [492]  was  disposed  of? 

A.    Yes. 

Q.  Was  there  any  profit  realized  from  the  op- 
eration of  the  hotel?  A.     There  was  none. 

Q.  Do  you  know  what  the  loss  in  the  operation 
amounted  to  ? 

A.  Generally  in  1955  and  1956  the  net  operating 
loss  in  each  of  those  j^ears  was  $17,000.00  and  some 
dollars  and  cents,  $17,000.00  in  each  year. 
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Q.  Insofar  as  the  computations  which  you  made 
and  delivered  to  Mr.  Simonson  and  Mr.  Blanken- 
ship,  was  that  accomplished  at  Mr.  Palermo's  di- 
rection to  you?  A.     Yes. 

Q.  After  you  first  became  acquainted  with  Mr. 
Palermo  did  you  go  to  White  Salmon? 

A.    Yes. 

Q.     Did  you  have  other  clients  in  that  area? 

A.    In  the  general  area,  yes. 

Q.  And  did  you  at  that  time  in  1954  investigate 
Mr.  Palermo's  reputation A.     I  did. 

Q-    in  that  area  ?  A.     I  did,  excuse  me. 

Q.  Did  you  ascertain  his  reputation  for  honesty 
and  truthfulness  and  being  a  law-abiding  man  as 
of  that  time?  [493]  A.     I  did. 

Q.     And  what  did  you  find  out  ? 

A.     I  found  it  to  be  good. 

Mr.  Moore :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Bantz : 

Q.  I  take  it,  while  I  have  these  in  my  hands, 
that  the  computations  of  tax  that  the  Government 
figured  out  for  the  years  1950  through  1953  are  cor- 
rect so  far  as  you  are  concerned?  A.     Yes. 

Q.  There  apparently  is  no  discrepancy  between 
any  of  the  figures  except  with  minor  variation  that 
Mr.  Simonson  put  in  evidence  through  his  sum- 
maries than  what  you  have  put  in  yours,  except 
maybe  a  few  checks  we  have  talked  about,  is  tliat 
correct  ? 
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A.  That  is  correct.  I  think  that  the  major  errors 
are  items  that  he  couldn't  identify  and  we  have  in- 
cluded some  of  those. 

Q.  Yes.  You  have  made  out  the  income  tax  re- 
turns now,  I  take  it,  Mr.  Brown,  for  the  last  three 
years,  is  that  correct?  A.     That  is  correct. 

Q.  Mr.  Palermo  has  assisted  you  in  giving  you 
the  necessary  material  to  make  out  those  income  tax 
returns?  [494]  A.     Yes. 

Q.  Now,  you  reviewed  the  Plaintiff's  Exhibits 
1,  2,  3,  4,  5  and  6,  w^hich  are  the  income  tax  returns 
of  1948  through  1953,  I  take  it,  is  that  correct? 

A.     That's  right. 

Q.  Now,  did  you  also  review  in  connection  with 
that  the  exhibits  that  Mr.  Bates  had  that  were 
termed  work  sheets  for  Mr.  Bates  which  were  Ex- 
hibits 71,  72,  73,  and  74?  Do  you  recall  what  I  am 
talking  about?  A.     Yes. 

Q.  And  did  the  gross  receipts  as  far  as  you  are 
concerned  compare  exactly  as  to  what  was  put  on 
the  income  tax  return  ? 

A.  The  gross  receipts  indicated  in  these  work 
sheets  ? 

Q.     Yes ;  the  Bates  work  sheets. 

A.     Yes ;  to  the  best  of  my  recollection,  yes. 

Q.  And  didn't  Mr.  Bates'  work  sheets  agree  with 
the  Exhibits  26,  27,  28  and  30  which  were  the  ledger 
sheets  for  gross  receipts  of  Mr.  Palermo,  or  books, 
whatever  you  call  them  ?  A.     Yes. 

Q.  In  other  words,  now,  the  books  that  Mr.  Pa- 
lermo kept  and  the  records  that  he  turned  over  to 


United  States  of  America  433 

(Testimony  of  Allen  Brown.) 

Mr.  Bates  and  the  income  tax  returns  all  coincide, 

don't  they?  A.     As  regards  gross  receipts. 

Q.     Yes;  as  regards  gross  receipts.  [495] 

A.    Yes. 

Q.  And  there  was  a  gross  understatement  for 
each  of  the  years  involved  from  1950  through  1953 
that  you  have  checked  yourself,  is  that  right  *? 

A.     Yes;  there  were. 

Q.  And  those  figures  are  correct  that  we  have 
put  in,  insofar  as  you  are  concerned,  being  an  ac- 
countant *?  A.     Yes. 

Q.  Actually,  there  is  somewhat  of  a  difference 
on  Defendant's  Exhibit  101,  and  that  comes  from 
the  fact  that  some  of  those  items  that  Mr.  Simonson 
couldn't  put  his  finger  on  he  left  off  and  did  not 
count  as  income,  is  that  right? 

A.     That's  right. 

Q.  As  far  as  you  were  concerned  was  Mr.  Simon- 
son  fair  in  making  up  his  statement  then  ? 

A.     Yes;  I  think  so. 

Q.  Now,  I  notice  in  Defendant's  Exhibit  101 
that  you  have  gross  income  reported  for  the  year 
1950  as  79  per  cent,  no,  74  per  cent.  Now,  that  means 
74  per  cent  of  your  gross  income  as  far  as  you  were 
concerned,  and  that  was  because  you  added  the  ad- 
ditional items  to  it,  is  that  right,  Mr.  Brown? 

A.     Yes;  that's  right. 

Q.  And  he  reported  in  1951,  as  far  as  you  were 
concerned,  81.7  per  cent  of  his  income?  [496] 

A.     That  is  right. 


434  Joe  Palermo  vs. 

(Testimony  of  Allen  Brown.) 

Q.    And  in  1952  he  reported  75.7,  is  that  correct? 

A.    Yes. 

Q.     I  mean,  I  am  reading  from  this  exhibit"? 

A.    Yes. 

Q.  And  in  1953  he  reported  87.6  per  cent  of  his 
income  ^.  A.    Yes. 

Q.  Now,  did  you  add  up  the  total  amount  of  his 
income  that  he  did  not  report  during  those  four 
years "? 

A.  I  may  have.  I  have  a  lot  of  work  papers  in 
those  files.  I  think  I  did  but  I  can't  recall  now. 

Q.  Now,  we  have  had  some  discussion  with  refer- 
ence to  Plaintiff's  Exhibit  66  in  which  it  was 
brought  out  that  there  was  a  $10,000.00  item  that 
apparently  you  felt  and  feel  was  an  error  as  far  as 
you  were  concerned,  is  that  correct? 

A.     That  is  right. 

Q.  I  am  taking  it,  Mr.  Brown,  you  are  assum- 
ing the  responsibility  of  the  $10,000.00  the  way  you 
have  testified?  A.     I  certainly  am. 

Q.  Did  you  feel  that  Mr.  Palermo  told  you  about 
this  $10,000.00? 

A.  I  think  I  felt  that  he  had  when  I  asked  him 
about  it.  I  think  I  felt  he  had  answered  my  ques- 
tion. I  was  negligent  in  not  asking  him  further 
questions  about  it.  [497] 

Q.  Now,  did  he  tell  you  about  all  of  his  deposits 
and  his  checks  and  everything  else  that  he  had,  did 
he  freely  tell  you  those  things  ? 

A.     Absolutely.  Yes;  absolutely. 

Q.    And  the  $10,000.00  then  that  was  in  the  bank 
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that  he  had  transferred,  you  felt  that  he  had  told  you 

about  it  and  you  paid  no  further  attention  to  it? 

A.  That's  right.  I  made  an  assumption  as  to  what 
he  said. 

Q.  You  were  assuming,  weren't  you,  that  he  was 
telling  the  truth  about  it,  then'? 

A.     I  never  had  any  other  reason  to  feel  otherwise. 

Q.  Now,  did  he  tell  you  about  the — during  the 
years  1950  through  1953  that  we  are  talking  about, 
did  he  tell  you  about  any  of  his  undeposited  checks 
when  you  were  talking  to  him  % 

A.     Not  that  I  recall. 

Q.  In  other  words,  your  questioning  to  him,  I 
take  it,  was  enough  that  he  should  have  told  you 
about  the  undeposited  checks,  though? 

A.  Possibly.  I  don't  recall  the  exact  manner  of 
ray  questioning  him  about  these  receipts. 

Q.  You  have  reviewed  Plaintiff's  Exhibits  99, 
100 — rather.  Defendant's  Exhibits  for  Identification 
98,  99,  and  100  in  connection  with  this  trial  ? 

A.     Yes.  [498] 

Q.  Those  books  and  records  have  not  been  ad- 
mitted yet,  but  do  those  books  and  records  coincide 
with  all  the  testimony  we  have  had  here  % 

A.     As  regards  gross  receipts'? 

Q.     Yes;  gross  receipts. 

A.  Gross  receipts  on  the  pages  labelled  gross 
earnings. 

Q.  I  believe  you  stated,  didn't  you,  that  the  sum- 
maries by  Mr.  Simonson  are  correct  as  far  as  you 
are  concerned?  A.     Yes. 
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Q.  I  want  to  talk  to  you  a  minute  about  that 
hotel.  When  did  he  buy  that  hotel,  as  far  as  your 
records  show? 

A.     September — September  of  1954,  I  believe. 

Q.  How  much  cash  did  he  pay  for  that  now, 
down? 

A.  According  to  the  statement  I  received  from 
— if  I  may  explain  a  little  bit,  he  obtained  the  serv- 
ices of  an  accountant  in  Hood  River  to  take  care 
of  the  detail  of  the  hotel  and  its  operation,  and  so 
on.  The  statement  submitted  by  that  accountant  and 
discussions  that  I  had  with  him  and  Mr.  Palermo, 
the  original  cash  that  was  invested  was  in  the 
neighborhood  of  $30,000.00. 

Q.  And  he  operated  it,  then,  a  couple  of  years,  I 
take  it? 

A.  Well,  he  operated  it  from  that  time  up  until 
May  1st  of  this  year,  1957. 

Q.  And  you  took  care  of  that  when  you  made  out 
his  income  tax  for  1954,  1955  and  1956?  [499] 

A.    Yes. 

Q.  Now,  you  state  that  he  had  a  $17,000.00  loss 
each  year?  A.     Yes. 

Q.     Was  that  before  or  after  depreciation? 

A.     After  depreciation. 

Q.     He  took  his  depreciation  on  that  building? 

A.     Yes. 

Q.  That  actually  is  not  a  $17,000.00  cash  loss, 
is  it? 
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A.  No,  it  would  be  more  in  the  neighborhood  of 
$12,000.00. 

Q.  Now,  I  take  it,  in  all  of  your  dealings  you 
found  Mr.  Palermo  truthful,  and  you  checked  his 
reputation  for  truthfulness  and  it  was  good.  Did 
you  find  that  he  always  told  you  the  truth  when 
you  made  out  his  income  tax,  Mr.  Brown? 

A.  Yes,  in  the  manner  in  which  I  questioned  him 
about  his  income. 

Q.  Well,  now,  let  us  just  get  down  to  this :  You 
were  in  there  for  an  audit  and  I  am  assuming  that 
you  checked  everything  that  you  could  to  come  up 
with  a  true  net  worth  statement  and  you  certainly 
discussed  everything  you  could  think  of  with  Mr. 
Palermo,  is  that  right?  A.     Yes. 

Q.  Now,  you  found  that  if  you  would  ask  a 
question  on  anything  that  he  would  tell  you  the 
truth  about  it  ? 

A.     To  the  best  of  my  knowledge.  [500] 

Q.  Yes.  And  you  found  out  when  you  made  out 
the  returns  that  to  the  best  of  your  knowledge  he 
told  you  everything  that  he  should  in  preparing 
the  returns'? 

A.     At  the  time  I  prepared  the  returns,  yes. 

Q.  Now,  I  am  assuming  that  you  made  out  his 
1954  income  tax  return,  is  that  right? 

A.    Yes. 

Mr.  Bantz:  Would  you  please  mark  that  for 
Identification. 

The  Clerk:     Plaintiff's  102. 

Q.     Now,   handing   you    Plaintiff's    Exhibit    102 
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for  Identification,  would  you  please  examine  that, 

Mr.  Brown.  A.     Yes. 

Q.  Now,  in  reference  to  102  this  purports  to 
be  the  1954  income  tax  return  of  Palermo  and  wife, 
is  that  correct?  A.     Yes,  that  is  correct. 

Q.    And  is  that  their  return? 

A.  That  is  the  return  that  was  originally  sub- 
mitted, yes. 

Q.    And  was  that  prepared  by  you? 

A.    Yes. 

Q.  And  you  obtained  the  figures  from  necessary 
work  papers  from  Mr.  Palermo,  I  take  it? 

A.     From  the  best  information  available,  yes. 

Q.  Now,  during  the  year  1954,  and  I  am  as- 
suming that  this  is  correct,  you  have  on  here  the 
total  receipts  of  $107,751.78,  [501]  is  that  correct? 

A.     That  is  what  it  says  there. 

Q.  Now,  you  keep  saying  that  it  says  there.  I 
am  assuming  that  you — did  you  amend  this,  or 
something?  A.     No,  I  haven't  yet. 

Q.  You  are  about  to  amend  it  one  of  these  days, 
aren't  you?  A.     Yes. 

Q.  The  truth  of  the  matter,  Mr.  Brown,  is  that 
there  are  some  receipts  left  off  of  1954,  is  that 
correct  ?  A.     Yes. 

Q.  And  do  you  have  any  idea  how  much  of  the 
receipts  are  unrecorded  of  the  1954? 

A.     Not  without  referring  to  my  records. 

Q.  Well,  would  the  figure  of  $4,960.67  seem 
very  close  to  it?  A.     Well 

Mr.  Bantz:    Would  you  mark  this,  please. 
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The  Clerk:    Plaintiff's  103. 

Q.  Now,  handing  you  Plaintiff's  Exhibit  103 
for  Identification,  and  you  being  an  accountant,  I 
assume  you  can  recognize  what  it  is  ? 

A.  That  appears  to  be  an  analysis  of  1954  re- 
ceipts, showing  total  deposits  and  so  on. 

Q.  All  right.  Now,  just  hold  on  to  102  and  what 
do  you  show  on  102  for  that  year  ? 

A.     From  logging  operations   $107,751.78.   [502] 

Q.  And  that  is  the  same  balance  that  we  are 
starting  with  up  here,  is  that  correct? 

A.    Yes. 

Q.  Now,  you  feel  that  the  figure  of  about  $4,- 
960.67  could  be  correct  insofar  as  having  been 
left  off  of  gross  receipts  in  1954,  Mr.  Brown? 

A.    Yes. 

Q.  Now,  let  me  ask  you  this:  In  1954  Mr. 
Palermo  knew  he  was  being  investigated  by  the 
Internal  Revenue,  didn't  he?  A.     Yes,  he  did. 

Q.     And  so  did  you,  didn't  you?  A.     Yes. 

Q.  And  he  went  over  it  in  greater  care  in  1954 
with  you  to  make  a  proper  income  tax  return, 
didn't  he? 

A.     I  think  he  felt  that,  yes. 

Q.  But  when  the  truth  of  the  matter  was  knowTi 
he  didn't  tell  you  about  $4,960.67  of  unreported 
checks,  did  he?  A.     Apparently  not. 

Q.  In  other  words,  Mr.  Brown,  some  twenty 
checks  totaling  $4,960.67  was  neglected  insofar  as 
he  was  concerned? 

A.     Insofar  as  his  records  wore  concerned,  yes. 
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Q.  And  he  gave  you  his  records  in  1954  to  make 
his  income  tax  return,  is  that  right? 

A.  I  utilized  the  bank  statements  to  recap  in- 
come for  1954. 

Q.     But  you  also  used  his  expenses  for  1954? 

A.  I  recapped  every  check  that  he  used  to  give 
his  expenses. 

Q.  Mr.  Brown,  if  he  had  the  roughly  $5,000.00 
in  there  in  his  books  and  shown  as  gross  income 
you  would  put  it  on  his  income  tax  return,  is  that 
correct  ? 

A.  Yes,  I  certainly  should  have,  but  I  didn't 
rely  on  his  books. 

Q.  No.  I  am  not  questioning  your  integrity,  Mr. 
Brown.  I  want  your  answer,  Mr.  Brown,  if  the 
material  was  before  you  either  by  Mr.  Palermo, 
by  his  books,  records  and  bank  statements  and  what 
you  had  talked  to  him  about,  if  he  had  told  you 
and  you  had  any  record  of  the  $5,000.00  you  would 
have  placed  it  on  his  income  tax  return? 

A.    Yes,  indeed. 

Mr.  Bantz :     You  may  examine. 


United  States  of  America  441 

(Testimony  of  Allen  Brown.) 

Redirect  Examination 
By  Mr.  Moore : 

Q.  Now,  Mr.  Bantz  has  asked  if  you  felt  that 
Mr.  Palermo  was  truthful  with  you  with  relation 
to  the  information  he  gave  you  with  reference  to 
this  omission  for  1954.  Do  you  believe  that  Mr. 
Palermo  was  truthful  with  you  when  he  gave  you 
the  information  concerning  the  1954  income  1 

A.     I  think  he  was  at  that  time,  yes. 

Q.  Did  you  also  have  some  trouble  with  omis- 
sions in  1955  and  1956?  A.     Yes,  I  did. 

Q.    What  year?  [504]  A.     1956. 

Q.     And  what  happened  then? 

A.  Before  1956  Mr.  Palermo  utilized  the  serv- 
ices of  a  man  in  White  Salmon  who  had  formerly 
been  an  auditor  with  the  State  Tax  Commission 
and  he  was  keeping  detailed  records  of 

Mr.  Bantz:  Your  Honor,  I  want  to  object  to 
going  beyond  the  cross-examination  and  having 
what  should  be  in  the  direct  examination  unless  I 
have  the  right  to  go  back  into  that,  as  long  as  we 
go  into  1955  and  1956,  and  I  would  object  as  to 
what  should  be  a  matter  of  direct  examination.  As 
far  as  I  am  concerned  I  opened  up  1954  and  not 
any  further,  and  I  am  going  to  object  on  that 
ground. 

The  Court:  Well,  if  counsel  goes  into  1955  and 
1956  you  would  have  the  right  of  cross-examination 
certainly. 

Mr.  Bantz:     Yes. 
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A.  This  man  kept  a  record — a  detailed  record  of 
logs  sold  and  money  coming  and  totaling  his  de- 
posit records  and  totaling  his  payroll  records  for 
him.  He  was  a  man  that  I  knew  and  I  had  perfect 
confidence  in  him  and  was  a  man  who  could  do  that 
class  of  work.  When  these  recap  sheets  were  pre- 
pared and  presented  to  me  for  recap  for  1956  they 
appeared  to  be  reasona])ly  accurate  upon  cursory 
examination  but  I  again  decided  that  I  should 
review  the  bank  deposit  and  the  accounts  and  going 
into  that  I  found  that  [505]  there  was  $13,000.00 
that  were  not  on  the  sheets,  and  I  called  on  this 
man  and  he  said  that  all  the  income  that  had  any 
reference  to  that  year  was  there  and  after  re- 
viewing these  I  found  that  these  were  for  prior 
years  deliveries,  and  he  had  the  deposit  slips  and  he 
himself  had  not  cross-checked  the  deposit  slips  with 
his  receipts. 

Q.  Was  that  a  mistake  of  the  gentleman  you 
referred  to  or  Mr.  Palermo? 

A.  In  this  case  it  was  a  mistake  of  the  gentle- 
man referred  to. 

Mr.  Moore:     I  think  that  is  all. 
E  ecross-Examination 
By  Mr.  Bantz : 

Q.  Mr.  Brown,  it  appears  that  everybody  is 
making  a  mistake  along  here  but  Mr.  Palermo.  In 
1956  when  you  made  out  his  income  tax  return  did 
you  catch  it  before  you  made  it  out  or  after  you 
made  it  out?  A.    As  I  was  making  it  out. 

Q.    But  you  made  it  out  correct  in  1956  ? 

A.    Yes,  T  think  I  have. 
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Q.  From  what  figures  you  got  from  Mr.  Palermo 
and  what  figures  you  had  ? 

A.     Yes,  that  is  right. 

Q.  Now^,  to  begin  with,  let  us  take  1956  that  you 
had  so  much  trouble  with.  If  Mr.  Palermo  had  kept 
his  gross  receipts  instead  of  just  keeping  some  un- 
reported ones  as  he  had  in  [506]  1953  you  wouldn't 
have  any  trouble  at  all  would  you? 

A.     I  don't  understand  what  you  mean,  sir. 

Q.  Let  us  put  it  this  way:  There  has  been  no 
question  about  expenses  insofar  as  this  case  is  con- 
cerned, is  that  right?  A.     That's  right. 

Q.  And  if  Mr.  Palermo  had  turned  into  an  ac- 
countant of  any  kind,  a  C.  P.  A.,  lawyer-account- 
ant, old-man  accountant,  or  young-boy  accountant, 
if  he  had  turned  it  in  a  proper  income  tax  return, 
is  that  the  truth  ? 

A.  I  assume  that  the  person  making  the  return 
if  he  accepts  the  return  would  make  the  return  in 
accordance  with  the  information  he  got. 

Q.     Yes. 

A.  Yes,  within  certain  limits  and  I  might  say 
that  some  accountants  would  go  further  to  prove 
the  information  than  others  would. 

Q.  Well,  you  have  got  to  take  somebody's  word 
if  you  are  asking  him  point  blank  for  him  to  tell 
the  truth? 

A.  Well,  we  wouldn't  necessarily  assume  that  it 
was  so. 

Q.  Would  you  have  accepted  that  as  tlic  iriith 
when  you,  in  1954,  questioned  Mr.  Palermo? 
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A.  I  think  as  far  as  we  had  gone  at  that  time 
I  think  that  the  general  knowledge  that  we  had  of 
Mr.  Palermo  and  his  background  and  the  way  he 
did  business,  I  think  that  the  manner  in  which  I 
asked  him  the  questions  that  he  answered  [507]  me 
truthfully. 

Q.  But  he  did  not  tell  you  about  the  $5,000.00 
which  he  had  on  gross  receipts,  isn't  that  a  fact? 

A.    Yes,  apparently  that  is  a  fact. 

Q.  If  he  had  reported  it  you  would  have  re- 
ported it?  A.     That's  right. 

Q.  If  he  had  in  1950,  1951,  2  and  3  reported  to 
Mr.  Bates  his  gross  receipts,  assuming  that  Mr. 
Bates  would  make  out  his  income  tax  the  same  as  he 
did  as  in  evidence,  those  gross  receipts  would  have 
shown  on  his  income  tax? 

A.  Yes,  assuming  that  Mr.  Bates  would  make  it 
out. 

Q.  All  right,  Mr.  Bates  was  only  off  one  cent  on 
$100,000.00  of  gross  income,  wasn't  he? 

A.     Yes. 

Q.  Each  year,  Mr.  Bro^A^l,  including  1956  until 
3^ou  got  it  done  there  was  a  certain  amount  never 
reported  to  any  accountant  or  any  individual  that 
was  responsible  for  making  up  the  income  tax,  is 
that  right. 

A.     Well,  it  isn't  true  for  1955. 

Q.  Well,  are  you  prepared  to  talk  about  1955  on 
the  gross  receipts? 

A.  Well,  I  will  tell  you  how  I  prepared  it  if 
you  want  to  know.  I  used  bank  deposits  on  the  basis 
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that  I  obtained  it  for  every  person  he  had  done 

business  with  in  1955. 

Q.     In  1954  you  did  the  same  thing,  didn't  you? 

A.     No.  [508] 

Q.     You  contacted  all  the  people,  didn't  you? 

A.     Not  for  1954,  Mr.  Bantz. 

Q.  You  stated  on  the  stand  that  you  had  worked 
on  his  deposit  slips  to  see  who  he  had  done  business 
with? 

A.  I  did  not.  I  said  I  used  the  bank  statements 
for  1954,  the  bank  deposit  slips. 

Q.  I  think  on  the  stand  you  used  Exhibits  14  to 
19  which  are  deposit  slips  ? 

A.     No,  that  is  for  1950,  1,  2,  and  3. 

Q.     Oh,  you  went  to  the  bank  statements? 

A.  Yes,  I  used  those  years  insofar  as  they  were 
considered  to  be  the  indictment  years. 

Q.     The  indictment  years?  A.     Yes. 

Mr.  Bantz:  I  will  be  through  in  just  a  minute, 
your  Honor,  if  I  may. 

The  Court:    Yes. 

Q.  Handing  you  Plaintiff 's  Exhibit  No.  101  which 
is  a  schedule  you  made  out?        A.     Yes,  sir. 

Q.     For  1950,  $23,130.41,  is  that  right? 

A.     Yes,  pretty  close. 

Q.  1950  is  $23,130.41  and  1951,  $22,001.48,  1952, 
$31,370.52,  1953,  $14,068.68?  A.     Yes.  [509] 

Q.  So  far  as  roughly  adding  those  up  here,  then 
from  your  own  computation  Mr.  Palermo  didn't 
report  for  1950,  1951.  1952,  and  1953  the  sum  of  $91,- 
151 .09  ?  A.     For  four  vears  ? 
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Q.    Yes,  for  four  years.  A.     That's  right. 

Mr.  Bantz :     That  is  all. 

The  Court :     Any  other  questions  ? 

Mr.  Moore :  I  will  ask  him  about  two  and  I  will 
be  through. 

The  Court:  I  thought  we  might  finish  with  this 
witness  this  morning  if  it  isn't  too  long. 

Reredirect  Examination 
By  Mr.  Moore : 

Q.  With  reference  to  those  four  years  how  much 
did  Mr.  Palermo  earn  ? 

A.     The  gross  receipts 

The  Court:     How  much  did  he  earn? 

A.     Gross  earnings. 

The  Court:    Yes. 

Q.    Yes,  can  you  estimate  them  pretty  closely  ? 

A.  About  $456,000.  $456,000,  roughly,  not  adding 
them  exactly. 

The  Court :     He  just  wanted  an  approximation. 

Q.     Over  $450,000?  A.     Yes.  [510] 

Mr.  Moore:     That  is  all. 

The  Court:     Anything  else  with  this  witness? 

Mr.  Bantz:     No,  that  is  all. 

(Witness  excused.) 

The  Court:  Ladies  and  gentlemen  of  the  jury,  I 
have  a  niunber  of  other  matters  to  take  up  after 
lunch  which  are  not  connected  with  this  case,  and 
so  I  am  going  to  suspend  this  case  until  2:30,  and 
the  jury  will  be  excused  in  connection  with  this  case 
until  2:30.  The  court  will  recess  now  until  1:30. 
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The  Court :     All  right,  proceed. 

JOE  PALERMO 

the  defendant  herein,  called  and  sworn  as  a  witness 
on  his  own  behalf,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Moore: 

Q.     Your  name  is  Joe  Palermo?  A.    Yes. 

Q.     And  you  are  the  defendant  in  this  case? 

A.     Yes. 

Q.     Now,  Joe,  if  you  can't  hear  me  you  speak  up  ? 

A.     I  will. 

Q.     Where  were  you  born,  Joe?  [511] 

A.     Victoria,  B.  C. 

Q.     When?  When  were  you  born? 

A.     1909,  January  9th. 

Q.     And  when  did  you  come  to  the  United  States? 

A.     I  w^as  four  years  old,  1913. 

Q.  Then  did  you  subsequently  become  a  natural- 
ized citizen  of  the  United  States?  A.     Yes. 

Q.     What  year  was  that  ?  A.     1946. 

Q.  Now,  after  you  came  to  the  United  States, 
I  assume  if  you  were  four  years  old  you  came  with 
your  parents?  A.     Yes. 

Q.  And  how  many  children  were  there,  how 
many  brothers  and  sisters  did  you  have? 

A.     I  have  four  brothers  and  two  sisters. 

Q.  Where  did  you  live  with  your  parents  up 
until  von  o^ot  married? 
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A.     In  Olympia,  Washington. 

Q.    And  what  did  your  father  do  for  a  living? 

A.    He  was  a  farmer. 

Q.     How  far  did  you  go  through  high  school? 

A.     Eleven  years. 

Q.    And  where  was  that? 

A.  That  was  in  smaller  grade  schools  surround- 
ing Olympia  and  [512]  high  school  at  Olympia. 

Q.  Then,  after  you  graduated  from  high  school 
what  did  you  do?  A.     I  didn't  graduate. 

The  Court:     Eleven  years,  he  said. 

Q.     Pardon  me,  after  you  finished  high  school? 

A.     I  went  to  work  at  the  sawmill. 

Q.    At  Olympia  ?  A.     At  Olympia. 

Q.  Now,  your  wife  has  testified  you  were  mar- 
ried in  1932?  A.     That  is  correct. 

Q.  How  long  did  you  work  there  before  you 
were  married? 

A.  I  Avould  say  three  and  a  half  years — four 
years. 

Q.  Then,  after  you  were  married  she  testified  that 
you  worked  for  awhile  for  her  father  and  then 
went  back,  I  believe,  to  Olympia,  is  that  correct? 

A.    Yes,  correct. 

Q.     And  you  worked  in  the  sawmill  again? 

A.     That  is  right. 

Q.  Then,  when  did  you  go  back  working  for  her 
father? 

A.  I  went  back  working  at  the  sawmill  about  a 
short  period,  six  or  seven  months  and  then  I  went 
back  in  the  woods  and  worked  for  Mr.  Zunke. 
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Q.     That  would  be  about  1934,  I  believe? 

A.     That  would  be  about  that  time. 

Q.  And  then  your  work  with  Mr.  Zunke  was 
doing  what?  [513] 

A.  At  that  time  I  was  cutting  logs  and  driving 
truck? 

Q.  And  did  you  continue  to  do  that  work  for  him 
until  1947?  A.     Yes,  I  did. 

Q.  Where  did  you  live  during  that  period  of 
1934  to  1947? 

A.  At  that  time  that  was  first  at  Port  Angeles, 
Washington,  for  a  period  of  one  year.  Then,  from 
there  we  went  to  logging  at  Arlington,  A¥ashington. 
From  Arlington,  Washington,  to  Twisp  and  from 
Twisp — I  might  have  that  turned  around — I  be- 
lieve I  went  to  Arlington  last  and  then  from  Arling- 
ton to  Cle  Elum,  Washington. 

Q.     How  long  v/ere  3^ou  at  Cle  Elum? 

A.     Approximately  five  years. 

Q.  And,  then,  from  Cle  Elum  is  that  where  you 
went  to  White  Salmon?  A.     Yes. 

Q.  Now,  your  father-in-law  testified  that  up 
until  the  early  '40 's  your  income  had  been  rather 
small  from  him  and  that  thereafter  you  earned 
about  $4,500.00  per  year ;  is  that  about  right  ? 

A.     That  is  about  correct. 

Q.  Then,  in  1947,  at  the  start  of  that  year,  you 
were  driving  truck  for  Mr.  Zunke,  is  that  correct? 

A.     Yes,  that  is  correct. 

Q.     And  living  down  at  White  Salmon? 

A.     That's  right.  [514] 
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Q.  Now,  what  did  you  have  that  you  acquired 
from  Mr.  Zunke  in  order  to  go  into  the  logging 
business? 

A.  I  acquired  a  truck  and  a  trailer  and  a  loader 
and  some  tools  and  accessories  you  might  need,  like 
tongs  and  so  forth. 

Q.  And  did  you  pay  him  anything  as  a  down 
payment  on  that?  A.     I  did  not. 

Q.  Do  you  recall  what  you  were  supposed  to 
pay  him  for  the  full  purchase  price? 

A.     I  didn't  get  that. 

Q.  What  was  the  total  purchase  price  of  the 
stuff  you  were  buying  from  Mr.  Zunke  ? 

A.  The  truck  was  $3,000.00  and  it  was  on  a  con- 
tract and  I  couldn't  remember  the  payments  on  it, 
and  the  loader  and  the  trailer,  I  can't  give  you  a 
definite  price  on  that,  I  don't  remember. 

Q.  The  truck,  you  took  over  the  contract  that 
he  was  already  buying  it  on?  A.     Yes. 

Q.     Did  you  have  any  stumpage  at  that  time? 

A.     I  didn't  have  any  of  my  own. 

Q.  I  don't  know  if  the  term  has  been  properly 
defined  here,  but  would  you  tell  the  jury  what 
stumpage  is  ? 

A.  Well,  stumpage  is  what  we  call  it  up  there, 
it  is  what  we  cut  up  and  you  got  the  trees  embody- 
ing the  logs  and  at  [515]  that  time  when  we  were 
cutting  the  stumpage  if  it  was  five  or  six  dollars  per 
thousand  that  is  what  we  paid  when  we  hauled  those 
logs  to  the  mill,   it  would   vary  from   that,   some 
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would  be  five  dollars  and  some  would  be  six  dollars 

and  it  would  be  more,  that  was  how  we  paid, 

The  Court:  Stumpage  is  standing  timber;  is  it 
standing  up  ? 

A.     Yes. 

The  Court:  Stimipage  means  standing  timber 
that  you  buy  I 

A.     Yes. 

The  Court:     All  right. 

Q.  When  did  you  acquire  the  standing  timber  or 
stumpage  for  yourself? 

A.  Well,  I  started  acquiring  timber  of  my  own, 
oh,  it  was  about  two  years  later  that  I  started  buy- 
ing timber  and  land. 

Q.  During  that  interval  until  you  acquired  your 
own  stumpage  what  were  you  doing;  hauling  logs 
for  somebody  else? 

A.     No,  I  was  ]3uying  stumpage. 

Q.  You  were  buying  timber  from  loggers  and 
selling  it?  A.     Yes. 

Q.  Now,  approximately  how  many  people  did 
you  have  working  for  you  during  the  period,  say, 
from  the  time  you  started  until  the  end  of  1953, 
during  the  year? 

A.  When  I  started  I  only  had  four  and  it  lasted 
for — I  had  [516]  four  of  my  own  and  I  hired  the 
skidding,  the  skidding  of  the  logs  I  hired  out  and 
it  wasn't  my  employees,  and  later  I  ended  up  witli 
a  period  of  about  four  or  five  years  with  six  (mh- 
ployees. 
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Q.  And  what  did  you,  say,  at  the  end  of  1953, 
have  in  the  way  of  logging  equipment? 

A.     All  of  it? 

Q.     Yes,  if  you  recall. 

A.  I  had  a  ''cat,"  a  loader,  two  trucks,  and  that 
was  about  the  limit  of  the  equipment. 

Q.  Now,  from  the  time  that  you  left  high  school, 
Mr.  Palermo,  until  you  went  into  business  on  your 
own,  did  you  do  any  other  kind  of  work  other  than 
the  driving  truck  or  cutting  timber  or  things  like 
that  ?  A.     No,  I  didn't,  outside  of  sawmill  work. 

Q.  And  you  worked  in  a  sawmill,  working  in  a 
sawmill  ?  A.     Yes. 

Q.  What  kind  of  work  was  it  that  you  were 
doing,  say,  in  the  sawmill  specifically? 

A.  Well,  when  I  started  in  the  sawmill  I  was 
handling  lumber  on  the  green  chain  and  when  I  left 
I  was  doing  odd  work,  and  they  had  only  four  days  a 
week  work.  At  that  time  I  was  driving  a  carrier  and 
when  I  quit  I  was  helping  with  lumber  on  the  green 
chain  also  in  my  spare  time. 

Q.  Now,  when  you  started  in  business  for  your- 
self was  your  [517]  son  working  for  you  then? 

A.     Not  at  the  time  that  I  started. 

Q.     Did  he  subsequently  ? 

A.     It  was  later  years. 

Q.     He  worked  for  you  for  awhile? 

A.    Yes. 

Q.  Say,  in  1947  were  both  your  son  and  your 
daughter  living  at  home  with  you? 

A.     Pai'don  ? 
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Q.  In  1947  were  both  your  son  and  your  daughter 
living  at  home  with  you  ?  A.     Yes. 

Q.  And,  then,  since  that  time  your  son  has  mar- 
ried and  gone  out  on  his  own  I 

A.     Yes,  that 's  right. 

Q.     And  your  daughter  still  lives  at  home  ? 

A.     That's  right. 

Q.  And  did  you  own  your  home  in  1947  when  you 
started  in  business  ?  A.     Yes,  I  did. 

Q.     And  when  had  you  acquired  that  home  ? 

A.  That  home  I  acquired  in  I  believe  it  would  be 
about  1943  or  4. 

Q.     And  had  you  completed  paying  for  it  in  1947  ? 

A.     Yes.  [518] 

Q.  Do  you  recall  how  much  you  had  paid  for  that 
home?  A.     $2,000.00. 

Q.     $2,000.00?  A.     Yes,  $2,000.00. 

Q.  Now,  subsequently  you  did  acquire  another 
home,  did  you  not  ?  A.     Yes,  I  did. 

Q.     And  when  was  that  ? 

A.     I  believe  it  was  around  1950. 

Q.    And  do  you  recall  what  you  paid  for  it  ? 

A.     Pardon? 

Q.     How  much  did  you  pay  for  it  ? 

A.  It  was  approximately  $10,000.00.  I  don't  re- 
member whether  it  was  a  little  over.  It  wasn't  under 
but  it  might  have  been  a  little  over  because  there  was 
a  lot  involved,  and  I  don't  remember  whether  I  bought 
it  at  that  time  or  not. 

Q.     Was  this  a  new  home  ?  A.     No. 

Q.     And  what  construction? 
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A.     Frame  construction. 

Q.  And  you  have  completed  paying  for  that,  have 
you  not  ?  A.     Yes,  I  have. 

Q.  Now,  you  also  have  acquired  some  homes  for 
rental  purposes,  have  you  not  ?  [519] 

A.    Yes,  I  did. 

Q.     And  those  are  at  White  Salmon? 

A.     They  were. 

Q.     Do  you  still  have  them?  A.    No. 

Q.  Now,  the  other  day  I  believe  there  was  some 
reference  made  to  the  fact  that  you  at  one  time 
owned  a  Cadillac.  Is  that  correct? 

Mr.  Bantz:  I  didn't  get  that,  Mr.  Moore;  what 
was  that? 

Mr.  Moore :     Owned  a  Cadillac. 

The  Court:     How  was  that;  I  didn't  get  that. 

Q.     You  at  one  time  owned  a  Cadillac  ? 

A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  purchased 
the  Cadillac?  A.     That  was  in  1953. 

The  Clerk:  I  am  marking  the  Defendant's  104 
and  105,  your  Honor. 

Q.  Handing  you  Defendant's  Exhibit  for  Identi- 
fication No.  104,  would  you  state  what  that  is? 

A.  That  is  a  conditional  sales  contract  on  a  Cadil- 
lac, 1953. 

Q.  And  handing  you  Defendant's  Exhibit  for 
Identification  No.  105,  would  you  state  what  that  is? 

A.  That  is  a  payment  on  the  car,  $1,577.00  signed 
bv  Mr.  Palermo. 


United  States  of  America  455 

(Testimony  of  Joe  Palermo.) 
Q.     That  was  the  down  payment  *?  [520] 
A.     The  down  payment  with  the  old  car. 
Mr.  Bantz :     I  didn't  hear  the  last  statement.  That 

was  the  down  payment. 

(Answer  read.) 

Mr.  Moore :     I  will  offer  in  evidence  104  and  105. 
Mr.  Bantz:     No  objection. 
The  Court :     Admitted. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Defendant's  Exhibits  No.  104  and 
105.) 

Q.  Handing  you  Defendant's  Exhibit  104  and 
Plaintiff's  Exhibit  23,  Mr.  Palermo,  that  conditional 
sales  contract  is  dated  what  date? 

A.     The  6th  day  of  February,  1953. 

Q.  Showing  you  Plaintiff's  Exhibit  23,  which  is 
the  bank  statement  for  your  account  at  the  White 
Salmon  Branch  of  the  National  Bank  of  Commerce, 
what  was  the  bank  balance  in  your  checking  account 
on  February  6th,  1953?  A.     $55,606.62. 

Q.  Now,  this  conditional  sales  contract  shows  a 
total  time  price  of  $5,328.31,  is  that  not  true  ? 

A.     Correct. 

Q.  And  included  in  that  price  is  the  cost  of  car  in- 
surance at  $121.00?  [521] 

A.     That  is  correct. 

Q.     And  a  finance  charge  of  $77.28  ? 

.\.     That's  right. 
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Q.  Aiid  this  provides  for  payment  of  twelve 
monthly  instalments  of  $124.69  ? 

A.     That's  right. 

Q.  This  contract  also  shows,  Mr.  Palermo,  that 
there  was  a  trade  in  of  $2,255.03.  Do  you  know  what 
it  was  that  you  traded  in  on  that  car  ? 

A.     I  believe  it  was  a  '51  Oldsmobile. 

Q.  During  the  course  of  your  acquiring  various 
properties  or  equipment  have  you  purchased  other 
items  by  conditional  sales  contract,  Mr.  Palermo? 

A.     Yes,  I  have. 

Q.    What  else  have  you  purchased  ? 

A.     Well,  I  purchased  trucks. 

Q.     Trucks? 

A.  And  "cats"  and  loaders  and  incidentals  for 
the  house. 

Q.     Such  as? 

A.     Refrigerators,  electrical  stoves,  deepfreeze. 

Q.  During  what  years  did  you  purchase  trucks  on 
conditional  sales  contracts? 

A.  1950-1947  I  had  this  one  to  pay  off  that  I 
bought  from  Mr.  Zunke,  in  1959  I  believe. 

Q.     1949?  [522]  A.     Pardon^ 

Q.     1949? 

A.  1949,  I  believe,  I  bought  another  one  on  con- 
ditional sales  contract  and  in  1953  or  4 — I  think  it 
was  '54  that  I  bought  another  one  on  conditional 
sales  contract. 

Q.     And  you  say  you  bought  a  loader? 

A.     Yes. 

Q.    When  did  you  buy  that? 
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A.  That  was  the  j^ear — I  couldn't  tell  but  I  be- 
lieve it  would  be  right  around  1950 — 1949  or  1950. 

Q.     And  when  did  you  buy  the  "cat"? 

A.  In  19 — the  first  was  in  1949  and  the  last  one 
in  1951. 

The  Clerk:     Marking  Defendant's  106. 

Q.  Handing  you  Defendant's  Exhibit  for  Identi- 
fication 106,  would  you  state  what  that  is  ? 

A.  That  is  a  chattel  mortgage  on  a  1953  Interna- 
tional Short  Logger. 

Q.  Dated  what?  Pardon  me,  it  is  on  the  other 
side.  A.     Dated  August  12th,  1953. 

Q.  And  was  that  executed  by  you  as  a  mortgage 
or  through  the  acquisition  of  the  truck;  did  you  go 
out  and  borrow  money  on  the  truck  or  was  that  to 
buy  it? 

A.     No,  it  came  from  the  same  company. 

Q.  You  bought  the  truck  from  Morris  Nelson 
Company?  [523]  A.     Yes. 

Mr.  Moore:  I  move  the  admission  of  106  for 
Identification. 

Mr.  Bantz:     This  is  July  10,  1953,  is  that  right? 

Mr.  Moore :  Yes,  it  is  a  mistake,  your  Honor,  in- 
stead of  August  12,  1953,  it  is  July  10,  1953. 

The  Court:     There  is  no  objection? 

Mr.  Bantz:     No  objection. 

The  Court :     It  will  be  admitted. 

(Whereupon,  said  chattel  mortgage  was  ad- 
mitted in  evidence  as  Defendant's  Exhi})it  No. 
106.) 

The  Clerk:     Marking  Defendant's  107. 
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Q.  Handing  you  Defendant's  107,  and  showing 
you  Defendant's  Exhibit  106,  would  you  state  what 
107  is? 

A.  It  is  a  check  made  out  to  Morris  Nelson  Com- 
pany for  $6,000.00  on  July  10,  1953. 

Q.     And  what  was  that  for  ? 

A.     That  was  for  that  truck. 

Q.  That  is  the  cash  down  payment  that  went 
with  the  acquisition  of  the  truck  ?  A.     Yes. 

Mr.  Bantz:     No  objection. 

The  Court:  It  will  be  admitted.  That  is  [524] 
107? 

The  Clerk :     107,  your  Honor. 

(Whereupon,  said  check  was  admitted  in  evi- 
dence as  Defendant's  Exhibit  No.  107.) 

Mr.  Moore:  Your  Honor,  we  would  like  to  have 
these  identified.  I  have  shown  them  to  Mr.  Bantz. 
These  are — as  I  am  sure  that  the  witness  will  testify 
because  there  is  no  question  about  them — these  are 
his  duplicate  deposit  slips  on  the  right  hand  and  in 
this  box  are  cancelled  checks  and  bank  statements 
for  the  years  in  question,  and  I  thought  as  long  as 
we  weren't  going  to  make  any  recap  on  them  we 
might  put  them  in  as  a  single  exhibit  and  these  as  a 
single  exhibit  and  there  will  be  no  need  of  taking 
them  apart. 

Mr.  Bantz :     I  have  no  objection. 

The  Clerk :  108  is  the  duplicate  deposit  slips  and 
109  is  cancelled  checks  and  bank  statements. 

The  Court :     Do  vou  mean  to  sav  that  there  is  nc 
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objection  to  that  method  of  marking  them  of  their 

admission  ? 

Mr.  Bantz :  I  have  no  objection — Did  you  ask  the 
witness  if  he  changed  them.  I  have  no  objection  if 
he  hasn't  changed  them  on  his  original  records,  your 
Honor. 

Mr.  Moore:     I  will  ask  him. 

Q.  Mr.  Palermo,  handing  you  Defendant's  108 
would  you  state  what  those  articles  are  %  [525] 

A.  These  are  bank  deposit  slips  to  the  Security 
State  Bank  at  White  Salmon. 

Q.  Those  are  duplicate  deposit  slips,  are  they 
not  ?  A.     Yes. 

Q.  And  they  cover  the  Security  State  Bank  and 
it  is  the  deposit  slips  also  of  its  successor  in  interest 
the  National  Bank  of  Commerce  of  White  Salmon  ? 

A.     That's  right. 

Q.  Are  they  for  the  period  starting  May  24,  1948 
and 

Mr.  Moore:  I  believe,  your  Honor,  one  of  these 
goes  on  into  1954  but  we  would  terminate  it  as  of 
December  31,  1953,  as  far  as  this  case  is  concerned. 

Q.  Now,  these  duplicate  deposit  slips,  Mr.  Pa- 
lermo, are  not  a  complete  copy  of  the  deposit  slips 
that  Mr.  Babb  put  in  evidence,  are  they? 

A.     No. 

Q.     There  are  some  omissions? 

A.     That's  right. 

Q.  But  these  are  the  deposit  slips  which  you  had 
in  your  i)ossession  when  Mr.  Blankenship  contacted 
vout  A.     Yes. 
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Q.  And  these  are  the  duplicate  slips  that  you  de- 
livered to  me  for  turning  over  to  Mr.  Blankenship  ? 

A.     That  is  right. 

Q.  And  there  have  been  no  changes  in  these  slips 
since  that  [526]  time*? 

A.     I  don't  believe  so. 

Mr.  Bantz:    No  objection. 

The  Court :     They  will  be  admitted.  108. 

(Whereupon,  said  deposit  slips  were  admitted 
in  evidence  as  Defendant's  Exhibit  108.) 

Q.  And  handing  you  Defendant 's  Exhibit  109  for 
Identification,  would  you  state  what  they  are  ? 

A.  Those  are  cancelled  checks  made  out  in  Joe 
and  Bertha  Palermo's  name. 

Q.  Well,  those  are  cancelled  checks  and  bank 
statements,  are  they  not  *?  A.     Yes. 

Q.     In  the  Security  State  Bank  ?  A.     Yes. 

Q.  And  also  its  successor  the  National  Bank  of 
Commerce  ?  A.    Yes. 

Q.  And  they  are  bundled  according  to  the  years, 
are  they  not  *?  A.     They  are. 

Q.  And  these  are  all  the  cancelled  checks  and 
bank  statements  that  you  had  in  your  possession  for 
the  years  '48  through  '53? 

A.     That's  right.  [527] 

Q.  And  which  you  delivered  to  me  for  delivery  to 
or  for  viewing  by  Mr.  Simonson  and  Mr.  Blanken- 
ship? A.     That's  right. 

Q.  And  to  your  knowledge  there  has  been  no  al- 
terations or  deletions  ?  A.     That's  right. 
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Q.  Now,  incidentally,  there  are  some  of  the 
monthly  statements  are  not  present,  is  that  true  ? 

A.     That  is  correct. 

Mr.  Moore:  I  can  advise  the  Court  that  that  is 
the  situation  in  1951  that  I  know  of.  I  request  ad- 
mission in  evidence  of  109. 

The  Court :     Do  you  wish  to  interrogate  ? 

Mr.  Bantz :     I  do  not ;  no,  your  Honor. 

The  Court :     They  will  be  admitted  then. 

(Whereupon,  cancelled  checks  and  bank  state- 
ments admitted  in  evidence  as  Defendant's  Ex- 
hibit No.  109.) 

Q.  Handing  you  Defendant's  Exhibit  No.  98  for 
Identification,  would  you  state  what  that  is,  Mr. 
Palermo  % 

A.     Well,  this  is  where  I  kept  my  records. 

Q.     For  what  year?  A.     For  1950. 

Q.  And  handing  you  Defendant's  Exhibit  No.  99 
for  Identification,  [528]  what  is  that  ? 

A.     That  is  for  1951. 

Q.     That  is  your  record  book  for  1951  ? 

A.     That  is  correct. 

Q.  And  handing  you  Defendant's  Exhibit  100  for 
Identification,  what  is  that? 

A.     That  is  the  record  for  1952  and  1953. 

Q.     And  it  also  includes  1949,  does  it  ? 

A.    Yes,  it  is  right  here  on  the  front  page,  yes. 

Mr.  Bantz:  May  I  ask  him  one  question:  Have 
yon  made  any  corrections,  additions  or  deletions  on 
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these  records  since  you  have  had  them  as  your  rec- 
ords ?  A.     No,  I  have  not. 

Mr.  Bantz :     I  have  no  objection,  your  Honor. 

The  Court :     They  will  be  admitted.  98,  100,  99. 

(Whereupon,  said  documents  were  admitted 
in  evidence  as  Defendant's  Exhibits  Nos.  98,  99 
and  100.) 

Mr.  Moore:  I  think  that  the  record  should  show 
that  in  some  of  these  there  are  red  check  marks  that 
Mr.  Brown  testified  he  made  in  going  over  them. 

Q.  Now,  Mr.  Palermo,  when  you  first  went  into 
business  for  yourself  did  you  acquire  the  services  of 
a  bookkeeper  or  accoimtant  to  set  up  your  books  ? 

A.     No,  I  didn't.  [529] 

Q.  Did  you  have  any  assistance  in  setting  them 
up  at  all  ?  A.     No. 

Q.  And  when  you  continued  in  business,  let  us 
say,  through  the  end  of  1953,  who  made  the  entries 
in  these  books?  A.     Made  what  entries? 

Q.     Who  made  the  entries  in  these  books  ? 

A.     I  didn't  get  that,  I  am  sorry. 

Q.  Who  made  the  entries  in  these  books  here,  and 
with  reference  to  year  1951  where  it  says  "Earnings 
Gross"  and  then  there  is  a  name  and  a  date  and  a 
figure  opposite  it,  that  is  the  record  which  you  kept  ? 

A.     That  is  right. 

Q.  And  in  addition  to  ''Earnings  Gross"  what 
else  did  you  enter  in  these  books? 

A.  Well,  the  labor  on  the  employees  for  one  and 
how  much  they  received  each  payday  which  was 
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every  two  weeks,  and  stumpage  bought  and  gross 

earnings  and  some  memorandas. 

Q.  In  general  your  books  then  except  for  these 
added  memos  reflect  stumpage  purchases  by  you  and 
gross  earnings  and  employees  pay  checks  figures? 

A.     That  is  correct. 

Q.  Now,  with  reference  to  the  records  that  are  in 
here  in  Exhibits  98,  99  and  100,  I  will  hand  you  98, 
with  reference  to  the  figures  setting  forth  gross  earn- 
ings, when  would  you  make  those  entries  in  the 
books,  during  the  year  [530]  or  at  the  end  of  the 
year?  A.     Of  the  year,  do  you  mean? 

Q.  Well,  now,  like  on  that  exhibit  which  you  are 
looking  at.  Exhibit  98,  there  is  list  of  gross  earnings 
there,  is  there  not  ?  A.     Yes. 

Q.  When  would  you  make  the  entries  in  those 
books  ? 

A.  Well,  the  entries  were  made  in — mostly  in  the 
evenings,  maybe  on  Sundays  or  times  that  I  would 
probably  have  time  to  look  at  them  and  work  on 
them  or  when  I  would  receive  checks,  sometimes  one 
check  or  maybe  more  than  one  check  and — well, 
there  is  different  times. 

Q.  You  would  make  them  during  the  year,  how- 
ever? A.     Yes,  that's  right. 

Q.     And  that  is  at  various  times? 

A.     Yes,  that's  right. 

Q.  Now,  during  this  period  up  to  the  end  of  1953, 
what  was  your  week's  work,  I  mean  were  you  work- 
ing four  days  a  week  or  five  days  a  week  or  six  or 
seven  or  what? 


464  Joe  Palermo  vs, 

(Testimony  of  Joe  Palermo.) 

A.  Well,  I  was  working  always  as  a  rule  six  days 
a  week  and  most  of  the  time  there  is  always  some 
repair  work  or  something  to  do  which  has  taken  up 
a  few  hours  on  Sundays  and  evenings. 

Q.  And  when  you  were  working  what  time  would 
you  leave  ?  What  time  would  you  leave  in  the  [531] 
morning  ? 

A.  During  the  winter  we  would  generally  leave 
about  six-thirty  and  during  the  summer  we  would 
leave  home  between — and  depending  upon  the 
weather  and  how  hot — sometimes  at  five  o'clock  and 
five-thirty. 

Q.     And  what  time  would  you  quit  work? 

A.  We  generally  worked  until  five  o  'clock  imless 
there  was  something  to  do  to  hold  us  over  a  little  bit. 

Q.  And  when  you  quit  working  at  five  o'clock 
were  you  then  at  home  at  five  o'clock? 

A.  No,  I  generally  wasn't  always  at  home  at  five 
o  'clock,  no,  it  generally  took  one  hour  to  go  home  yet. 

Q.  Then,  in  addition  to  making  these  entries  in 
the  books,  what  else  did  you  do  during  the  evenings 
with  reference  to  your  logging  business  ? 

A.     I  worked  in  the  woods  and  loaded. 

Q.  No,  I  mean  did  you  write  your  checks  in  the 
evenings  also  ?  A.    Yes. 

Q.     Is  that  when  you  took  care  of  that  ? 

A.  Yes,  as  a  rule  I  would  generally  write  the 
checks  and  pay  my  current  bills  and  put  the  entries 
of  the  checks  I  had  probably  on  the  same  night  at 
the  same  time. 

Q.     Now,  your  wife  testified  the  other  day  that 
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you  had  a  room  with  a  place  where  you  kept  these 

books  and  things,  is  that  correct  ? 

A.     That  is  correct.  [532] 

Q.  And  say  that  you  were  going  to  come  home  in 
an  evening  and  working  home,  say,  you  received 
some  checks  and  owed  somebody  some  money  that 
you  had  to  pay,  what  would  you  do ;  would  you  take 
your  checks  and  go  in  and  do  something  with  them  I 

A.  I  generally  took  the  checks  and  put  them  up 
in  my  room  and  leave  them  until  there  was  a  time 
that  I  had  time  to  go  over  them  and  I  would  make 
entries  and  pay  bills  probably  at  the  same  time. 

Q.  And  would  you  spend  a  great  deal  of  time  on 
this  every  night  % 

A.  Well,  that  would  depend.  There  were  some- 
times that  I  only  spent  ten  or  fifteen  minutes  and 
other  times  spent  one  hour,  and  if  there  was  an  off 
day  or  a  Sunday  I  would  probably  be  able  to  spend 
one  half  or  more  of  a  morning. 

Q.  Now,  you  know  at  the  present  time,  of  course, 
Mr.  Palermo,  that  all  of  the  money  which  you  re- 
ceived in  1950  through  1953  didn't  get  into  your, 
books  here.  Exhibits  98,  99,  and  100,  don't  you? 

A.     Yes,  I  do. 

Q.  And  you  know  also  that  all  of  those  receipts 
didn't  get  on  your  income  tax  returns,  is  that  cor- 
rect •?  A.     That  is  correct. 

Q.  Now,  with  reference  to  your  making  out  your 
income  tax  returns,  when  did  you  first  go  to  Mr. 
Bates'?  [533] 

A.     I  believe  the  first  time  that  I  approached  Mr. 
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Bates  about  making  out  my  income  tax  was  in  the 
first  of  the  year  1948,  I  believe.  I  believe  that  is 
right,  1948  or  1947. 

Q.  And  did  you  see  him  down  at  his  real  estate 
office?  A.    Yes. 

Q.  And  did  you  discuss  with  him  what  it  was  that 
he  wanted  from  you  in  order  to  make  out  your  in- 
come tax  return? 

A.     I  didn't  discuss  it  with  him  at  the  time. 

Q.  Did  you  go  in  there  prepared  to  have  him 
make  out  your  income  tax  return? 

A.  Well,  I  went  down  believing  I  was  prepared. 
When  I  first  went  down  I  didn't  know  what  to  bring 
exactly  and  so  I  thought  I  would  bring  what  I  could. 
I  had  at  that  time  I  believe  the  entries  or  the  books 
and  bank  deposits  and  I  ])rought  them  down,  too. 

Q.     Your  bank  deposit  slips? 

A.     I  beg  your  pardon? 

Q.     Your  bank  deposit  slips  ? 

A.     Yes,  my  bank  depovsit  slips. 

Q.     And  what  else;  was  there  anything  else? 

A.  Well,  I  don't  remember  what  else  it  was  that 
I  did  bring  down. 

Q.     And  did  you  give  those  items  to  Mr.  Bates? 

A.  I  didn't  hand  them  to  him.  I  took  them  into 
his  office  where  he  does  his  work  and  laid  them  on 
his  desk.  He  [534]  looked  at  them  but  he  did  not 
need  them  and  he  asked  me  to  go  home  and  figure 
them  out  and  bring  it  down  in  a  figure. 

Q.  Do  you  mean  he  advised  you  that  he  did  not 
want  the  bank  deposits  slips  or  anything  else? 
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A.     Yes,  he  did. 

Q.  And  then  I  assume  you  went  home  and  added 
up  the  things  that  he  requested?  A.     I  did. 

Q.  Now,  when  you  added  these  items  up  for  Mr. 
Bates  insofar  as  your  earnings  are  concerned  what 
did  you  use  to  get  the  total  of  your  gross  earnings 
for  that  year  ? 

A.  What  I  had  entered  in  the  books  I  added  up 
each  column  and  put  it  down  and  took  it  down  to 
him. 

Q.  And  did  you  do  that  every  year  thereafter 
through  your  1953  return?  A.     I  did. 

Q.  And  did  you  make  use  of  your  cancelled 
checks  in  making  the  totals  for  him  of  what  your 
expenses  had  been  ?  A.     No. 

Q.     What  did  you  use  ? 

A.  I  always  used  a  slip  from  whatever  we  bought 
and  added  up  each  slip. 

Q.  So  that  during  these  four  years  you  didn't 
use  your  checks  at  all  ?  [535] 

A.  I  didn't  use  the  checks  at  all.  I  just  used  the 
slips. 

Q.  Now,  when  you  made  these  deliveries  to  Mr. 
Bates  in  1951  for  the  1950  tax  return,  as  I  imder- 
stand  it,  you  took  the  items  in  Exhibit  98  insofar  as 
your  gross  earnings  are  concerned  and  totaled  those 
items  and  gave  that  to  Mr.  Bates  as  your  gross  earn- 
ings? A.     1  did. 

Q.  Now,  this  is  correct,  is  it  not,  that  there  is  a 
page  in  the  back  of  this  book  which  includes  gross 
earnings?  A.     Yes,  for  1950. 
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Q.     For  1950?  A.     Yes,  uh-huh. 

Q.  Now,  at  the  time  that  you  delivered  to  Mr. 
Bates  in  January  or  February  or  March,  1951,  when- 
ever you  gave  this  information  to  him  for  your  1950 
return,  according  to  the  testimony  here,  you  must 
have  given  him  a  slip  of  paper  which  said  that  your 
gross  earnings  were  $66,090.94, 1  believe  it  is — may  I 
see  3,  4,  5  and  6 — yes,  according  to  your  tax  return 
and  I  believe  that  we  have  confirmed  that  that  is  the 
figure  to  which  those  figures  in  Exhibit  98  total,  you 
must  have  given  him  a  slip  of  paper  that  had  that 
figure  on  it  ^  A.    Yes,  I  did. 

Q.     As  your  gross  returns?  A.     I  did.  [536] 

Q.  At  the  time  that  you  delivered  those  to  Mr. 
Bates  did  you  know  that  that  sum  of  $66,090.94  was 
not  the  total  amount  of  money  which  you  had  re- 
ceived during  the  year? 

A.     Well,  I  was  to  believe  that  it  was. 

Q.     You  believed  that  it  was  ?  A.     Yes. 

Q.  And  when  you  signed  Plaintiff's  Exhibit  3, 
being  your  1950  income  tax  return,  and  sent  a  check 
to  the  Internal  Revenue  Service  for  the  tax  on  that, 
did  you  believe  that  the  return  was  correct? 

A.     Yes,  I  did  believe  that  it  was. 

Q.  Did  you  believe  that  your  gross  receipts  re- 
flected on  that  return  and  the  net  receipts  reflected 
on  that  return  and  the  tax  computed  on  that  return 
were  correct?  A.     I  did. 

Q.  Did  you  sign  this  return  and  file  it  with  the 
Internal  Revenue  Service  with  the  intent  to  evad( 
tho  income  taxes  due  for  the  year  1950? 
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A.     I  did  not. 

Q.  Now,  with  reference  to  the  year  1951,  Mr. 
Palermo,  according  to  Defendant's  Exhibit  99  on 
pages  1  and  2,  there  are  set  forth  "Earnings  Gross," 
that  is  correct,  is  it?  A.     That  is  correct. 

Q.  And  according  to  the  testimony  and  evidence 
that  is  in  [537]  at  the  present  time,  you  apparently 
totaled  this  page  ?  A.I  did. 

Q.     And  page  2  ?  A.     Yes. 

Q.     Pages  land  2?  A.     Yes. 

Q.  And  delivered  the  total  to  Mr.  Bates  as  your 
gross  earnings  for  the  year  1951  ? 

A.     That  is  correct. 

Q.     That  is  correct,  is  that  right? 

A.     That  is  correct,  yes,  that's  right. 

Q.  And  according  to  the  1951  income  tax  return 
that  figure  was  $98,178.22,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  at  the  time  that  you  delivered  the  in^ 
formation  to  Mr.  Bates  that  your  gross  returns  for 
1951  came  to  $98,178.22,  did  you  believe  that  figure 
to  be  correct  ?  A.     I  did. 

Q.  And  at  the  time  that  you  signed  the  1951  re- 
turn for  filing  with  the  Internal  Revenue  Service, 
did  you  believe  that  figure  of  $98,178.22  to  be  the 
correct  total  of  your  gross  earnings  for  the  year  ? 

A.    I  did. 

Q.  And  when  you  signed  this  return  for  filing 
with  the  Internal  Revenue  Service,  did  you  also  be- 
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lieve  that  your  [538]  net  income  as  reflected  on  Ex- 
hibit 4,  being  your  1951  income  tax  return,  and  the 
tax  computed  thereon  was  correct?  A.     I  did. 

Q.  With  reference  to  the  1952,  Mr.  Palermo,  on 
Exhibit  100,  on  page  34  there  is  a  heading  entitled 
"Gross  Earning  1952,"  that  is  correct,  is  it  not? 

A.    Yes. 

Q.     Those  were  entries  which  you  made  ? 

A.     That's  right. 

Q.  When  you  were  providing  information  to  Mr. 
Bates  to  do  your  income  tax  return  for  1952,  did  you 
total  the  figures  that  are  shown  on  page  34? 

A.     I  did. 

Q.     And  delivered  the  same  to  Mr.  Bates  ? 

A.    Yes,  I  did. 

Q.  And  at  the  time  that  you  totaled  those  figures 
and  delivered  the  same  to  Mr.  Bates,  did  you  believe 
that  they  represented  the  total  of  your  gross  earn- 
ings for  1952?  A.     I  did. 

Q.  Now,  according  to  your  return  the  figure  that 
you  must  have  given  to  Mr.  Bates  is  $97,952.27,  is 
that  not  correct  ?  A.     That  is  correct. 

Q.  And  that  is  what  you  believed  to  be  the  cor- 
rect amount?  [539]  A.     It  was. 

Q.  And  when  you  signed  your  1952  income  tax 
return,  which  is  Plaintiff's  Exhibit  5,  for  filing  with 
the  Internal  Revenue  Service,  did  you  at  that  time, 
Mr.  Palermo,  believe  that  $97,952.27  was  your  cor- 
rect gross  earnings  for  1952?  A.     I  did. 

Q.  And  at  that  same  time  did  you  also  believe 
that  your  net  profit  for  1952  as  reflected  on  the  re- 
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turn  and  the  income  tax  computed  on  that  net  was 

correct  ?  A.     I  did. 

Q.  With  reference  to  1953,  on  Exhibit  100,  pages 
47  and  48  are  two  pages  entitled  ''Gross  Earnings 
1953,"  is  that  not  correct '?  A.     That  is  correct. 

Q.  And  according  to  the  evidence  that  we  have  at 
the  present  time  apparently  you  totaled  the  figures 
on  these  two  pages  and  gave  them  to  Mr.  Bates  as 
your  gross  earnings  for  1953  ?  A.     Yes. 

Q.  Now,  at  the  time  that  you  delivered  that  in- 
formation of  your  gross  earnings  for  1953  to  Mr. 
Bates  for  the  preparation  of  your  1953  income  tax 
return  did  you  believe  that  that  total  which  you  de- 
livered to  him  was  correct  ?  A.     I  did.  [540] 

Q.  As  being  the  correct  gross  that  you  had  re- 
ceived during  the  year?  A.     Yes. 

Q.  And  according  to  Exhibit  6,  which  is  your 
1953  income  tax  return,  that  figure  is  $102,901.72? 

A.     That  is  correct. 

Q.  Now,  at  the  time  that  you  signed  this  return 
for  1953,  Mr.  Palermo,  for  filing  with  the  Internal 
Revenue  Service  did  you  believe  that  the  figure  of. 
$102,901.72,  as  shown  on  the  return  as  your  gross 
earnings,  were  the  correct  gross  earnings? 

A.     That  is  right. 

Q.  And  at  the  time  that  you  signed  this  return 
for  filing  with  the  Internal  Revenue  Service  did  you 
believe  that  the  net  income  reflected  on  your  return 
for  1953  and  the  income  tax  computed  on  that  net 
return  were  correct?  A.     I  did. 

Q.     AYith  reference  to  these  four  years,  Mr.  Pa- 
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lermo,  1950,  1,  2  and  '53,  and  the  tax  returns  which 
were  filed  in  the  Internal  Revenue  office  by  or  for 
you,  did  you  at  any  time  file  any  one  of  these  returns 
Exhibits  3,  4,  5  or  6  with  intent  to  evade  taxes  due 
to  the  United  States  Government  on  your  income? 

A.     I  did  not. 

Q.  I  think  there  is  in  evidence  here  at  the  present 
time  [541]  exhibits  demonstrating  that  for  the  years 
1948  and  1949  your  income  tax  returns  did  not 
clearly  reflect  the  total  of  your  gross  earnings.  With 
reference  to  those  two  years  did  you  compile  the  in- 
formation for  Mr.  Bates  as  to  your  gross  earnings 
in  the  same  manner  as  you  did  for  1950,  1,  2  and  3? 

A.     For  what  years  was  that? 

Q.     1948  and  1949.  A.    Yes. 

Q.     You  added  them  up  out  of  the  book? 

A.    Yes,  I  did. 

Q.  And  when  you  delivered  the  information  to 
Mr.  Bates  for  those  two  years  did  you  believe  that 
the  totals  were  correct  that  you  gave  him  for  your 
gross  earnings?  A.     I  did.  I  did. 

Q.  And  when  you  signed  your  returns  for  1948 
and  1949  for  filing  with  the  Internal  Revenue  Serv- 
ice did  you  believe  those  returns  correctly  stated 
your  gross  income,  your  net  income  and  the  income 
tax  due  ?  A.     I  sure  did. 

Q.  During  the  time  that  you  have  been  in  busi- 
ness, Mr.  Palermo,  there  have  been  some  of  the 
checks  according  to  the  evidence  here  which  were 
not  deposited  in  either  your  bank  account  at  White 
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Salmon  or  the  bank  account  at  Stevenson ;  you  have 

heard  that  testimony,  have  you  not  %  [542] 

A.     Yes,  I  have. 

Q.  And  you  are  aware  of  the  fact  that  some  of 
those  checks  did  not  get  deposited?  A.     I  am. 

Q.  Now,  while  jow  were  doing  this  work  in  1950 
to  1953,  this  logging,  did  you  have  cash  to  make  any 
cash  purchases  for  your  logging  business  % 

A.     Cash  purchases? 

Q.     Yes.  A.     Not  too  much. 

Q.     What  did  you  purchase  for  cash? 

A.  The  cash  would  be — would  be  parts  or  some- 
thing like  that  would  probably  be  out  of  our  town. 

Q.  Now,  where  would  you  usually  go  or  send  for 
parts  of  items  that  you  would  have  to  pay  cash  for  ? 

A.  Portland  was  the  main  town.  Portland  and 
Vancouver. 

Q.  Portland,  Ore,j>on,  and  Vancouver,  Washing- 
ton? A.     Yes. 

Q.  And  those  purchases  would  be  made  for  some- 
thing that  you  paid  cash  for? 

A.  Well,  as  a  rule  it  would  be  the  Alaska  Junk. 
or — I  forgot  the  other  place.  There  was  times  that 
we  would  go  down  there  to  buy  accessories  or  a  used 
motor  or  something  like  that  and  we  would  just  gen- 
erally always  i^ay  for  them  in  cash  because  the  peo- 
ple down  there  didn't  know  me  [543]  and  I  didn't 
know  them  too  good. 

Q.  You  say  those  people  down  there  did  not 
know  you? 
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A.  Well,  they  do  now  but  they  didn't  at  that 
time. 

Q.  And  with  reference  to  the  purchase  of  other 
items  of  equipment  or  supplies  for  your  logging 
business,  how  did  you  pay  for  those,  by  cash  or  by 
check,  other  of  the  items  other  than  what  we  have 
just  been  talking  about? 

A.  Paid  by  check.  Those  that  I  did  not  pay  by 
cash  I  always  paid  by  check. 

Q.    And  those  would  have  been  out  of  what  bank  % 

A.     The  National  Bank  of  Commerce,  and 

Q.     At  White  Salmon? 

A.  And — Yes,  White  Salmon.  And  the  Stevenson 
Bank  up  to  1952  or  something  like  that. 

Q.  Well,  then,  the  normal  course  of  the  operation 
of  your  business  in  making  payments  in  the  immedi- 
ate area  of  White  Salmon  and  Bingen,  whether  it 
was  for  repairs  or  salaries  to  your  men  or  supplies 
or  anything  else,  did  you  make  the  majority  of  those 
payments  by  cash  or  check?  A.     By  check. 

Q.  With  reference  to  your  personal  expenditures 
for  your  items  which  you  purchased  for  day  to  day 
living  and  up  in  your  home  and  your  purchase  of  a 
car  or  for  anything  else,  were  those  by  cash  or  by 
check?  A.     By  check.  [544] 

Q.  And  all  of  those  checks  which  you  issue,  as  I 
understand  it,  were  either  out  of  the  White  Salmon 
Branch  of  the  National  Bank  of  Commerce  or  out 
of  the  Stevenson  Bank  ? 

A.     Yes,  that  is  correct. 

Q.     Now,  when  did  you  set  up  this  accomit  a1 
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Stevenson?  A.     I  believe  that  was  in  1948. 

Q.  And  what  was  the  reason  for  getting  a  bank 
account  in  Stevenson? 

A.  Well,  at  the  time  that  I  started  at  Stevenson  I 
bought — I  bought  that  old  ''cat"  the  first  one  that  I 
had  bought  and  I  had  to  have  $2,000.00  to  pay  for  it 
and  the  party  that  I  bought  it  from  he  co-signed  the 
note  at  the  Stevenson  bank  for  me  to  pay  him  off 
at  $500.00  per  month  until  paid  which  I  had  done, 
and  in  the  course  of  the  transaction  there  they  asked 
me  to  do  some  business  with  them,  which  I  did. 

Q.  And  so  you  maintained  that  bank  accoimt  ac- 
tively until  August  of  1952? 

A.     In  1952,  yes. 

Q.  And  then  I  believe  the  evidence  shows  that 
thereafter  you  did  make  deposits  but  the  bank  ac- 
count wasn  't  active  ? 

A.     That  is  right,  uh-huh. 

Q.  With  reference  to  the  two  banks  during  the 
time  that  you  had  these  two  bank  accounts,  in  which 
bank  did  you  place  most  of  your  money  ?  [545] 

A.  The  National  Bank  of  Commerce  at  White 
Salmon. 

Q.  And  since  you  closed  up  the  Bank  of  Steven- 
son account  up  through  the  end  of  1953  the  only 
bank  account  you  had — checking  account  was  at 
White  Salmon  ?  A.     That  is  correct. 

Q.  And  up  until  the  end  of  1953  the  only  other 
account  you  had  was  this  savings  account  down  at 
the  Bank  of  Stevenson?  A.     That  is  correct. 

Q.     Now,  iu  the  course^  of  your  operations  from 
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1948  to  the  end  of  1953  you  purchased  a  home  and 
the  rental  units  you  have  referred  to  and  some  equip- 
ment and  some  household  goods  and  furnishings  and 
did  you  buy  in  addition  to  that  some  stock? 

A.     Some  stock? 

Q.    Yes,  some  stock  ?  A.    Yes. 

Q.    And  what  was  that  in  ?  * 

A.     That  was  in  a  mine  in  Idaho. 

Q.     And  what  kind  of  mine  was  it  ? 

A.  Well,  it  was  supposed  to  have  been  a  gold 
mine  and  silver. 

Q.  And  I  assume  that  there  hasn't  been  much 
gold  or  silver  out  of  it.  Who  were  the  officers  of  that 
corporation  that  you  bought  stock  m ;  where  did  they 
live?  A.     At  White  Salmon.  [546] 

Q.     They  lived  at  White  Salmon? 

A.     Yes,  White  Salmon. 

Q.  And  the  President  is  a  White  Salmon  man,  is 
he  not  ?  A.     That  is  correct. 

Q.     And  how  much  did  you  put  in  that  stock? 

A.     $5,000.00. 

Q.  Now,  when  you  bought  timber  stimipage  after 
you  got  into  business,  for  instance,  in  Exhibit  98  I 
notice  a  stumpage  figure  of  $11,090.30  total  with 
checks  to  various — or  payments  apparently  to  vari- 
ous individuals,  is  that  stumpage  ? 

A.     That  is  right. 

Q.  Now,  in  the  acquisition  of  stumpage  from 
1948  to  1953  how  did  you  pay  for  that  stumpage ;  by 
cash  or  by  check  ?  A.     By  check. 

Mr.  Moore :     May  I  have  86,  please. 
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Q.  Now,  Mr.  Palermo,  handing  you  Exhibit  86 
and  also  Exhibit  98,  Mr.  Simonson  when  he  was  on 
the  stand  referred  to  the  fact  that  according  to  his 
Exhibit  86  there  was  recorded  in  the  book  a  $900.00 
item  from  S.  D.  S.  Lumber  Company  in  1950  and 
that  he  had  only  been  able  to  find  cancelled  checks 
for  $148.50.  Now,  according  to  Exhibit  98  your  fig- 
ures under  gross  earnings  on  the  last  page  of  that 
exhibit  you  will  see  S.  D.  S.  to  November  1. 

A.     Yes.  [547] 

Q.  Do  you  have  any  idea  why  that  shows  $900.00 
in  your  book  and  apparently  no  check  was  ever 
given  to  you  for  $900.00  or  for  any  more  than 
$148.50  during  that  period  of  time? 

A.  Well,  I  don't  know  unless  it  could  have  been 
that  I  could  have  estimated  what  I  had  coming  at 
S.  D.  S.  and  entered  it  in  the  book,  which  it  could 
have  been  one  or  the  other.  In  fact,  I  couldn't  re- 
member it. 

Q.     You  don't  know,  is  that  correct? 

A.     No,  I  don't  know. 

Q.  When  you  were  keeping  these  books,  Mr.  Pa-. 
lermo,  and  keeping  the  gross  earnings  reflected  in 
Exhibits  98,  99  and  100,  was  it  your  intention  to  in- 
clude under  the  gross  earnings  all  money  that  you 
received  in  the  logging  business  ? 

A.     I  presume  that  I  did. 

Mr.  Bantz:  Your  Honor,  I  request  that  it  be 
stricken;  it  isn't  a  responsive  answer. 

The  Court :  Well,  I  am  not  sure  that  it  is.  What 
was  the  question? 
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(Last  question  and  answer  read.) 

The  Court :     Well,  I  will  let  that  stand. 

Q.  Was  it  your  intention  at  any  time  that  you 
made  the  entries  or  received  checks  to  omit  checks 
from  your  list  of  gross  earnings  in  these  exhibits; 
did  you  ever  intend  to  omit  checks  from  that  [548] 
listing'?  A.     Did  I  what? 

Mr.  Moore:  Pardon  me?  I  will  get  up  here  so 
you  can  hear  me. 

The  Court:  Did  you  intend  to  leave  any  out  of 
your  books  ? 

A.     No,  I  did  not  intend  to  leave  any  of  them  out. 

The  Court:  That  is  what  you  wanted  to  know, 
isn't  it? 

Mr.  Moore :     That  is  what  I  wanted  to  know. 

The  Court :  All  right.  We  will  take  a  ten  minute 
recess. 

(Whereupon,  after  the  usual  afternoon  recess, 
proceedings  were  resumed  as  follows:) 

Q.  (By  Mr.  Moore)  :  Mr.  Palermo,  there  has 
been  some  testimony  here  that  you  purchased  a  hotel 
in  1954,  is  that  correct  ?  A.     That  is  correct. 

Q.     Where  is  that  hotel  ? 

A.     Hood  River,  Oregon. 

Q.  That  is,  I  believe,  right  across  the  river,  isn't 
it,  from  White  Salmon? 

A.  About — between  two  and  two  and  a  half  miles 
from  White  Salmon. 

Q.     Before  buying  that  hotel  did  you  confer  with 
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anyone  concerning  the  record  of  its  past  profit  or 

losses?  A.     No,  I  didn't. 

Q.  Did  you  have  anyone  investigate  that  on  your 
behalf  before  [549]  you  purchased  it  ? 

A.     No,  I  didn't. 

Q.  With  reference  to  the  information  that  you 
gave  to  Mr.  Brown  concerning  your  gross  earnings 
for  1954,  when  you  gave  him  that  information  did 
you  believe  it  to  be  true  or  false?  A.     True. 

Q.  Did  3^ou  know  what  it  was  that  was  subse- 
quently discovered  to  have  been  omitted  from  the 
gross  earnings ?  A.     I  didn't. 

Q.     Do  you  know  now?  A.     I  heard  it. 

Q.     Did  Mr.  Brown  tell  you  what  it  was? 

A.  I  can't  recall  but  we  did  talk  over  some 
amoimt  but  I  didn't  catch  the  amount. 

Q.  With  reference  to  the  entries  that  you  made 
in  Exhibits  98,  99  and  100  for  gross  earnings,  were 
these  entries  always  made  from  checks  that  you  had 
in  your  hands  at  the  time  or  were  the  entries  made 
at  other  times  also  ? 

A.     They  were  made  at  both  times. 

Q.  When  would  you  have  occasion  to  make  an 
entry  in  gross  earnings  in  your  books  when  you 
wouldn't  have  a  check  there,  what  would  you  put  in? 

A.  Sometimes  I  would  put  in  an  estimate  of  what 
I  had  coming. 

Q.  You  would  put  in  your  book  what  you  your- 
self would  [550]  estimate  to  be  owing  from  that  com- 
pany ?  A.     Two  weeks  period,  yes. 

Q.     Now,  in  1954  in  the  fall  did  you  receive  a  let- 
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ter  from  Mr.  Don  Blankenship  that  he  was  going  to 

come  and  see  you? 

A.  I  received  a  letter  in  the  fall  of  1954  that  he 
was  coming  to  see  me. 

Q.     And  then  he  subsequently  came  to  see  you  ? 

A.     Yes,  he  did. 

Q.  What  was  the  substance  of  his  meeting  with 
you ;  what  did  he  ask  you  or  say  to  you  or  what  did 
you  say  to  him? 

A.  At  that  time  he  asked  where  I  was  bom  to 
begin  with,  where  I  had  lived  and  approximately 
how  much  insurance  I  had  and  if  I  had  any  of  my 
withholding  statements  at  the  house,  which  I  did  not, 
and 


Q 


Did  you  advise  him  where  they  were  ? 


A.     Pardon  1 

Q.     Did  you  advise  him  where  they  were  ? 

A.     Yes,  I  did. 

Q.     Where  were  they? 

A.     At  Mr.  Bates'  office. 

Q.     All  right,  go  ahead. 

A.  And  he  asked  about  how  much  equipment  I 
had  and  about  what  I  thought  I  was  making  gross, 
which  I  couldn't  give  a  definite  answer,  and  so  we — 
I  believe [551] 

Q.  Did  he  ask  you  in  relation  to  any  particular 
years  ? 

A.  Well,  I  don't  remember  offhand  but  I  belicA^e 
it  was — it  was  beginning  about  '49  I  believe  or  1950 
up  to  1953. 

Q.     Up  through  1953?  A.     Yes. 
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Q.  And  did  he  ask  you  with  whom  you  had  done 
business  during  that  time?  A.     Yes,  he  did. 

Q.    And  did  you  tell  him?  A.     Yes,  I  did. 

Q.  And  did  he  ask  concerning  whether  or  not  you 
had  an  account  at  the  Bank  of  Stevenson  ? 

A.     I  believe  he  mentioned  that. 

Q.  Did  he  ask  you  anything  about  how  much  you 
had  down  there? 

A.  I  don't  remember  offhand  whether  he  asked 
me  how  much  because  I  wasn't  sure  how  much,  I 
knew  but  I  was  sure  that  he  was  going  down  I  be- 
lieve in  our  conversation  and  I  believe  he  was  going 
to  ask  and  found  out  down  there. 

Q.  Did  he  ask  you  how  much  money  you  had  in 
the  White  Salmon  Bank  ?  A.     Yes,  he  did. 

Q.     And  did  you  tell  him  ? 

A.  I  told  him  that  he — that  Mr.  Blankenship  had 
the  figure — it  was  the  first  of  the  year  and  I  went 
upstairs  and  found  mine  from  January  and  they 
both  were  alike,  the  figures.  [552] 

Q.  And  did  he  ask  you  anything  else  as  to  your 
assets,  any  property  that  you  had  during  that 
period  ? 

A.     Well,  he  asked  me  about  the  assets  I  had,  yes. 

Q.     And  did  you  tell  him?  A.     Yes,  I  did. 

Q.  Has  there  been  any  period,  anything  since 
you  met  Mr.  Blankenship  and  subsequently  Mr. 
Simonson,  when  you  did  not  provide  them  with 
everything  you  had  that  they  requested? 

A.  I  haven't  anything  left  so  I  am  sure  that  ho 
has  evorvthinsf  that  I  had. 
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Mr.  Moore :     I  think  that  is  all. 

Cross-Exaroination 
By  Mr.  Bantz : 

Q.  Mr.  Palermo,  getting  back  to  when  we  started 
here,  when  Mr.  Moore  started,  you  stated  that  you 
had  some  rental  homes.  Where  are  those  rental 
homes  ?  A.    At  White  Salmon,  Washington. 

Q.     And  how  many  did  you  have  ? 

A.  There  periods  of  years  where  I  had  gotten  rid 
of  some. 

Q.  Well,  during  the  period  1952  to  1953  did  you 
have  three  ?  A.     I  had  four. 

Q.  All  right,  did  you  keep  track  of  rentals  on 
those  yourself,  did  people  pay  you? 

A.     Yes.  Yes.  [553] 

Q.  And  you  marked  the  rentals  down  in  your 
books  % 

A.     I  believe — well,  I  don't  believe  I  did. 

Q.     Well,  you  kept  track  of  them,  didn't  you? 

A.  Well,  I  had  the  figures  of  them  in  a  memo 
book. 

Q.  Well,  you  did  turn  in  something  to  Mr.  Bates 
on  which  you  kept  track? 

A.     No,  I  didn't.  I  just  told  him. 

Q.     You  just  told  him? 

A.  I  told  him  what  I  had  in  my  own  book.  I  had 
a  small  book  in  my  pocket. 

Q.     But  you  did  tell  Mr.  Bates  about  it? 

A.     Yes,  I  am  sure  that  I  did. 
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Q.  Now,  you  stated  in  1953  you  traded  in  an 
Oldsmobile  and  purchased  a  Cadillac — may  I  have 
104  and  105,  please — and  you  bought  it  on  condi- 
tional sales  contract,  is  that  correct  ? 

A.     That  is  correct. 

Q.  You  paid  the  sum  of  $1,577.00  in  cash,  plus 
your  old  car,  and  then  you  owed  a  balance  to  the 
finance  company  at  that  time,  is  that  right? 

A.     That  is  correct. 

Q.  And  during  that  time  I  believe  you  stated 
that  when  you  bought  that  car  you  had  $55,000.00 
in  the  bank  in  cash,  is  that  correct? 

A.     I  believe  that  would  be  correct.  [554] 

Q.  Now,  also  in  addition  then  to  the  $55,000.00 
you  had  ten  thousand  plus  some  dollars  for  interest 
in  the  Stevenson  Bank,  is  that  correct? 

A.     That  is  correct. 

Q.  In  other  words,  you  had  $65,000.00  in  cash 
when  you  bought  it  on  a  conditional  sales  contract? 

A.     That  is  correct. 

Q.  Now,  during  the  year  1953  when  you  bouuht 
this  car  did  you  know  the  least  amount  of  money, 
that  you  had  in  your  checking  account  at  the  Na- 
tional Bank  of  Commerce  at  White  Salmon,  did  you 
know  probably  the  least  amount  you  would  have? 

A.  Well,  at  that  particular  time  I  probably 
didn't. 

Q.  Well,  didn't  you  keep  very  close  track  of  the 
cash  you  had  on  hand  in  your  checking  account  stubs 
at  home,  Mr.  Palermo? 

A.     Well,  as  a  rule  I  didn't  too  much. 
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Q.  Well,  actually,  now,  didn't  your  checking  ac- 
count stubs  just  generally  within  a  few  dollars  al- 
ways coincide  with  what  the  bank  statement  said  at 
the  end  of  the  month,  didn't  it?  A.     I  presume. 

Q.  In  other  words,  you  knew  every  day  pretty 
close  to  how  much  cash  you  had  at  the  bank? 

A.     Well,  I  didn't  always  know  that.  [555] 

Q.  Now,  just  looking  here  just  referring  to  my 
own  notes,  I  notice  in  August  26,  1953,  you  were 
down  to  $48,102  and  on  November  12th  you  had 
$88,552.00,  and  it  varied  between  that  during  the 
year  1953.  Now,  that  of  course  did  not  include  the 
$10,000.00  at  Stevenson,  is  that  correct? 

Mr.  Moore:  You  have  got  to  answer,  Mr.  Pa- 
lermo. 

Mr.  Bantz:  You  have  got  to  answer  so  that  he 
can  take  it  down.  A.     Yes. 

Q.  So  that  during  the  year  you  had  as  high  as 
$98,000.00  in  cash  on  hand  and  as  low  as  $58,000.00, 
is  that  right  ? 

A.     That  could  be.  I  can't  remember  that. 

Q.  Well,  assuming  that  the  exhibits  in  evidence 
are  correct.  Now,  did  you  have  a  habit  then  of  buy- 
ing stuff  on  conditional  sales  contract  when  you  had 
that  much  cash  on  hand  ?  A.     Yes,  I  did. 

Q.     Do  you  have  a  reason  for  it  ? 

A.  I  imagine  from  before  it  might  have  been  a 
habit. 

Q.    What?  Pardon  me? 

A.     It  might  have  been  just  a  habit. 

Q.     It  was  just  a  habit  ?  A.     Yes. 
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Q.  Well,  in  other  words,  you  found  yourself  with 
a  lot  of  [556]  money  and  you  still  went  to  the  bank 
and  borrowed  it ;  when  you  needed  it  you  went  to  the 
bank  and  borrowed  it,  I  take  it  you  borrowed  the 
monej^;  when  you  get  a  conditional  sales  contract 
that  is  borrowing  money.  You  had  conditional  sales 
contracts  during  the  years  1952  and  1953,  didn't 
you?  A.     Yes,  I  did. 

Q.  And,  yet,  you  had  all  this  cash  on  hand,  is 
that  correct? 

A.     I  believe  that  is   correct,   that  is  right. 

Q.  All  right.  You  also  purchased  trucks  on 
conditional  sales  contracts,  is  that  right? 

A.     That's  right. 

Q.  And  you  paid  the  money  down,  and  I  think 
you  stated  you  paid  $6,000.00,  and  paid  the  rest  on 
conditional  sales  contract? 

A.     That  would  be  right. 

Q.  Now,  on  all  these  conditional  sales  contracts 
you  could  keep  track  of  how  much  money  you 
owed,  is  that  correct?  A.     I  should  have. 

Q.     Well,  you  paid  the  bills,  didn't  you? 

A.     Yes,  I  did. 

Q.  And  you  kept  track  during  that  time  each 
month  if  you  owed  $125.00  on  a  payment  you  made 
the  payment  when  you  were  supposed  to? 

A.     That's  right.  [557] 

Q.  Were  there  any  of  those  during  the  years 
1952  and  1953  that  you  did  not  pay  on  them  ? 

A.     I  tried  not  to  let  any  slip  on  me. 
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Q.  You  kept  up  on  your  books  and  matters 
during  the  years  1952  and  1953,  didn't  you*? 

A.     I  did. 

Q.  All  right.  Now,  we  have  had  a  lot  of  dis- 
cussion about  Mr.  Bates'  records  which  are  Ex- 
hibits 70,  71,  72,  and  73,  I  believe,  and  your  income 
tax  returns  for  the  years  and  your  books  and 
records.  Now,  Mr.  Palermo,  I  take  it  from  your 
discussion  that  the  Exhibits  98,  99  and  100  were 
the  books  and  records  that  you  kept  at  home  and 
made  your  income  tax  from,  is  that  correct? 

A.     That  is  correct. 

Q.     That  is  these  books  here? 

A.     That  is  correct. 

Q.  Now,  where  did  you  keep  these  books;  at 
home?  A.     I  kept  them  at  home  at  all  times, 

Q.  In  your  little  room  where  you  did  your  ac- 
counting work? 

A.  I  kept  them  at  home  at  my  house  at  all 
times. 

Q.  Now,  all  right,  I  just  want  to  go  over  how 
you  kept  these  figures.  Your  wife  testified  yesterday 
that  when  a  check  came  to  your  house  she  set  it 
aside  for  you  in  a  certain  spot  and  you  picked  it  up 
and  took  it  to  your  room,  is  that  correct?  [558] 

A.     That  is  correct. 

Q.  And  then  you  accounted  for  each  check  that 
came  to  your  house,  is  that  correct  ?  A.     I  did. 

Q.  And  it  isn't  correct,  though,  that  you  put 
them  all  in  your  book,  is  it? 

A.     That  is  all 
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Q.     All  of  your  checks  are  in  your  books'? 

A.     All  of  my  checks  are  not  in  the  books. 

Q.     There  is  ninety-nine  of  them  that  are  not. 

The  Court :     He  is  saying  yes  they  are  not. 

Mr.  Bantz:  It  is  getting  along  late  in  the  day, 
your  Honor. 

Q.     All  of  your  checks  are  not  in  the  books? 

A.     All  of  my  checks  are  not  in  my  books. 

Q.  All  right.  Now,  what  happened  to  the  checks 
when  they  didn't  get  in  the  books? 

A,  I  would  imagine  that  some  of  them  were 
cashed. 

Q.  But  you  had  the  checks  in  your  own  pos- 
session, isn't  that  right? 

A.     That  is  correct. 

Q.  Is  there  any  reason  why  you  wouldn't  put 
down  in  the — I  am  looking  at  Plaintiff's — I  mean 
Defendant's  Exhibit  99  and  it  says  here  May  23, 
Ackley  and  so  forth,  earnings  gross,  and  you  got  a 
check,  and  you  had  it  in  your  room ;  [559]  how  come 
you  didn't  put  it  down  in  here? 

A.     I  imagine  it  is  poor  bookkeeping. 

Q.  All  right,  now,  you  apparently  had  poor 
bookkeeping  from  1948  until  1954,  is  that  correct? 

A.     That  is  right. 

Q.  Is  there  any  reason  why  each  year  a  certain 
amount  of  checks  became  bad  bookkeeping? 

A.  Well,  I  used  them  checks  for  parts  and 
things  like  that  and  personal  items. 

Q.     Personal  items  ? 

A.     And  things  like  that. 
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Q.    Personal  items? 

A.     Yes,  as  far  as  I  knew. 

Q.  Now,  didn't  you  just  testify  a  minute  ago 
that  the  only  things  you  used  those  checks  for  was 
just  parts  and  not  personal  items,  or  are  we  now 
into  personal  items  ?  A.     I  am  sorry. 

Q.  Did  you  use  these  checks  and  cash  for  per- 
sonal items?  A.     Yes,  we  did. 

Q.  What  kind  of  personal  items'?  What  kind 
of  personal  items  did  you  use  them  for? 

A.  Well,  there  would  be — there  would  be  the 
groceries  and  small  things  that  amounted  to  five 
or  ten  or  fifteen  dollars  that  we  would  use  around 
the  house  or  even  tools. 

Q.  Do  you  have  any  idea  how  much  money  you 
spent  for  buying  [560]  parts  in  the  year  1952  to 
1953?  A.     No,  I  don't. 

Q.  You  bought  them  generally  from  two  spots 
down  at  Portland,  is  that  right?  A.     Yes. 

Q.  Now,  when  you  would  cash  these  checks 
would  your  wife  cash  them  or  did  you  cash  them? 

A.  Sometimes  either  one  of  us  cashed  them  and 
most  of  the  time  it  would  be  her. 

Q.    Where  did  you  cash  these  checks? 

A.  Those  checks  would  be  cashed  at  one  or  two 
places  in  the  community  that  could  cash  checks  at 
all,  and  that  would  be  either  the  recreation  place 
or  the  bank  or  the  grocery  store. 

Q.  Now,  when  you  gave  your  wife  a  check  and 
told  her  to  go  ahead  and  cash  it  and  keep  the  casli, 
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did  you  mark  it  down  in  the  books  and  records 

that  you  kept  it? 

A.     Well,  I  had  thought  that  I  had. 

Q.     You  had  thought  that  you  had? 

A.     Yes. 

Q.  Now,  is  there  any  question,  Mr.  Palermo, 
about  the  fact  that  you  gave  Mr.  Bates  the  figures 
taken  out  of  your  books  and  records;  you  gave 
those  to  him?  A.     I  gave  them  to  him. 

Q.  And  there  is  no  question  that  Mr.  Bates 
reported  what  [561]  gross  earnings  you  made  from 
the  figures  you  gave  to  him? 

A.     That  is  correct. 

Q.  And  it  is  correct,  I  take  it,  that  the  income 
tax  return  was  made  u])  accordingly  from  the  in- 
formation that  you  gave  him? 

A.     That's  right. 

Q.  Now,  let  us  get  to  the  year  1954,  which  is 
not  one  of  the  indictment  years,  but  this  morning- 
Mr.  Brown  was  asked  if  he  made  out  your  income 
tax  and  he  said  that  he  did  and  that  he  went 
over  it  with  you  very  carefully.  Did  you  go  over 
it  with  him  very  carefully? 

A.  I  was  there  when  he  showed  me  every  item  in 
the  book  and — in  the  book  and  what  he  was  doing. 

Q.  And,  yet,  isn't  it  a  fact  that  you  had  $4,- 
960.67  that  you  did  not  tell  Mr.  Brown  about  in 
the  year  1954? 

A.     I  didn't  know  it  at  that  time. 

Q.     You  know  it  now?  A.     I  know  it  now. 

Q.     And,  yet,  you   gave  him   all   the  books  and 
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records  you  had  for  the  year  1954?  A.     I  did. 

Q.  And  you  gave  him  your  sales  and  all  other 
items  that  you  had?  A.     That  is  correct. 

Q.  But  you  had  not  entered  on  your  books,  then, 
a  number  of  [562]  checks  totaling  approximately 
$5,000.00,  is  that  right?  A.     It  could  be  right. 

Q.  Do  you  have  any  idea  where  the  deposit  slips 
are  that  you  don't  account  for  here;  were  they 
sent  some  place  or  where  are  they? 

A.     Those  that  are  not  here  now  do  you  mean? 

Q.     Yes,  correct. 

A.  I  wouldn't  know  where  they  are  at  unless 
they  could  be  lost  in  the  move. 

Q.  Now,  when  you  started  your  bookkeeping 
system  that  you  had  in  Exhibits  98,  99  and  100, 
I  believe  you  stated  that  you  worked  at  it  nights 
and  Sundays  and  whenever  you  had  a  chance,  and 
wrote  down  the  checks?  A.     That  is  correct. 

Q.  Now,  when  you  got  a  check  did  you  write 
who  it  was  from,  how  much  it  was  for,  and  what 
it  was  for  in  your  book? 

A.     That  is  the  way  I  entered  it. 

Q.  Yes.  Now,  during  those  four  years  your  testi- 
mony shows  that  there  is — I  think  that  there  is 
235  checks  that  you  received  during  the  years  1950 
through  1953,  and  I  also  believe  that  the  summary 
showed  that  there  is  a  total  of  99  checks  not  re- 
ported. Does  that  sound  about  right  to  you? 

A.  After  hearing  the  evidence  I  believe  that  is 
correct. 

Q.     All  right,  then,  that  appears  that  a  correct 
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statement  [563]  would  be  that  out  of  every  three 
checks  you  would  not  report  a  little  less  than  two 
of  them,  is  that  correct,  99  out  of  235? 
^     A.     Well,  that  I  wouldn't  know. 

Q.  Well,  is  there  any  way  that  you  kept  track, 
did  you  give  receipts  to  these  fellows  for  the  checks 
that  you  did  not  record  in  your  books?    . 

A.     How  was  that  again? 

Q.  Did  you  give  receipts  for  the  checks  not 
recorded  in  your  books? 

A.     I  don't  believe  I  did. 

Q.  You  didn't  believe  that  you  did.  Well,  you 
just  cashed  the  checks  and  didn't  report  it  so  far 
as  your  books  and  records  were  concerned.  I  be- 
lieve you  testified  that  you  saw  Mr.  Bates  in  1948 
first.  Actually,  it  was  1949,  wasn't  it;  didn't  he 
make  out  your  1948  return?  A.     That's  right. 

Q.     And  you  saw  him  for  the  first  time  in  1949? 

A.     That  he  started  making  out  my  taxes,  yes. 

Q.  Mr.  Bates  entered  in  your  records  exactly 
what  you  gave  him,  is  that  right? 

A.  He  did.  I  would  believe  so.  I  never  went 
over  them  so  I  wouldn't  know  exactly  but  I  would 
presume  that  he  did. 

Q.  Well,  you  have  listened  to  the  testimony  and 
it  was  within  a  penny,  isn't  it  there?  [564] 

A.     Yes. 

Q.  Now,  how  did  you  account  for,  say  $60,000.00 
cash  in  the  bank  or  actually  as  much  cash  in  the 
bank  many  times  as  yon  could  make  monev  in  two 
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years,  did  it  ever  occur  to  you  that  you  had  an 

excess  amount  of  cash  in  the  bank? 

A.     I  guess  I  didn't  realize  it. 

Q.  Did  you  ever  talk  to  one  of  the  Internal 
Revenue  agents  and  tell  him  that  you  kept  track 
of  your  profit  by  the  size  of  your  bank  account;  do 
you  remember  that  conversation  that  you  had  with 
one  of  these  revenue  agents  here  that  you  kept 
track  of  your  profit  by  the  size  of  your  bank  ac- 
count; is  that  a  correct  statement? 

A.  I  believe  the  correct  statement  to  my  knowl- 
edge would  have  been  the  books  with  the  bank 
account. 

Q.  I  am  asking  you  if  you  told  him  or  one  of 
the  agents  that  you  could  always  figure  how  much 
profit  you  were  making  by  the  size  of  your  bank 
account;  is  that  a  correct  statement? 

A.     I  wouldn't  know.  I  don't  know  that. 

Q.  There  is  no  question,  Mr.  Palermo,  is  there, 
that  your  books  and  records  which  are  Defendant's 
Exhibits  98,  99  and  100,  do  not  show  the  true  pic- 
ture of  your  gross  receipts  during  the  years  of  1949 
through  1953?  A.     That's  right. 

Q.  There  is  no  question  that  you  left  off  a  great 
number  of  [565]  checks  during  those  years? 

A.     That  is  right. 

Q.  Mr.  Palermo,  you  received  all  of  your  income 
tax  returns  for  years  of  1950  through  1953  from 
Mr.  Bates?  A.     Yes,  I  did. 

Q.     And  did  you  mail  them  yourself? 

A.    No. 
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Q.     Who  mailed  them?  A.    Mr.  Bates. 

Q.  But  they  were  mailed  somewhere  in  your 
area  down  there? 

A.     I  would  think  so.  Mr.  Bates  mailed  them. 

Q.  And  those  income  tax  returns  were  made  up 
from  the  information  that  you  gave  him? 

A.     That  is  correct. 

Mr.  Bantz :  May  I  have  86,  87,  88  and  89,  please, 
Mr.  Taylor? 

The  Clerk:     86  is  down  there. 

Mr.  Bantz:  All  right,  thank  you.  And  can  I 
have  101,  which  I  believe  is  the  income  tax  return 
for  1954? 

The  Clerk:     102. 

Q.  Mr.  Palermo,  handing  you  Plaintiff's  Exhibit 
102  for  Identification,  just  examine  that  a  moment, 
please.  Is  that  your  signature  ?  A.     That  is. 

Q.     Is  that  your  wdfe's  signature?  [566] 

A.     That  is. 

Q.  And  is  that  the  income  tax  of  yours  for  the 
year  of  1954?  A.     It  is. 

Q.  Was  that  made  by  Mr.  Brown  at  your  re- 
quest? A.     That  is  right. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  offer 
Plaintiff's  Exhibit  102  into  evidence  at  this  time. 

Mr.  Moore:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  said  income  tax  return  was  ad- 
mitted into  evidence  as  Plaintiff's  Exhibit 
No.  102.) 
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Q.  Mr.  Palermo,  in  1950,  reading  from  Plain- 
tiff's Exhibit  86,  which  is  a  summary  of  receipts 
for  1950,  now  it  states  here  the  amount  of  your 
gross  receipts  were  $89,221.35,  and  you  recorded 
$66,090.94?  A.     That's  right. 

Q.     And  you  didn't  record  $16,873.70? 

A.     I  believe  that  would  be  correct. 

Q.  Now,  for  the  year  1951  it  shows  your  gross 
receipts,  and  this  is  non-income  and  unidentified 
income  included  in  the  regular,  at  $121,079.70.  You 
recorded  $98,178.22  and  didn't  record  $21,951.48,  is 
that  right? 

A.     I  believe  that  would  be  correct.  [567] 

Q.  And  also  in  1951  you  received  54  checks  and 
did  not  record  25  of  them,  is  that  right  ? 

A.     That  is  right. 

Q.  And  for  the  year  1950  I  believe  you  received 
53  checks  and  did  not  record  16  of  them,  is  that  cor- 
rect? A.     How  many? 

Q.  No,  that  is  wrong.  You  received  62  during 
the  year,  is  that  correct? 

A.     Yes,  that  is  right. 

Q.     And  you  did  not  record  25  of  them? 

A.     That  is  right. 

Q.  Now,  in  the  year  1952  you  apparently  made 
$131,750.59  in  gross  receipts,  and  you  recorded  $97,- 
952.27,  is  that  right?  A.     That  is  correct. 

Q.  And  you  did  not  record  $29,458.50,  is  tliat 
correct,  $29,458.50?  A.     That  is  correct. 

Q.  And  it  shows  here  that  you  got  a  total  of  67 
checks  of  income  and  you  did  not  report  39  of  them, 
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is  that  right?  A.     That  is  right. 

Q.  And  there  is  nonincome  checks  or  unidenti- 
fied, you  received  13  of  them  and  you  did  not  record 
in  the  book  any  of  them,  is  that  right? 

A.     That  is  right. 

Q.  Now,  for  the  year  1953  it  shows  that  you 
made  $124,068.45  [568]  of  gross  receipts,  is  that 
correct?  A.     That  is  correct. 

Q.  And  you  reported  in  your  books  and  records 
$102,901.73?  A.     That  is  correct. 

Q.     And  you  did  not  record  $13,964.16? 

A.     That  is  correct.  That  is  right. 

Q.  And  you  received  a  total  of  70  checks  during 
the  year  1953,  is  that  right? 

A.     That  is  right. 

Q.  And  you  did  not  record  in  your  books  and 
records  28?  A.     That  is  right. 

^    Q.     Is  there  any  question  in  your  mind  that  those 
figures  are  not  correct?  A.     There  is  not. 

Q.  During  the  year  1948  you  received  a  total  of 
27  checks,  reported  7  and  did  not  report  20,  is 
that  correct,  for  the  year  1948? 

A.     That  is  right. 

Q.  And  in  1949  you  received  a  total  of  42  checks 
and  you  reported  18  of  them  and  did  not  report  24 
of  them,  is  that  correct?  A.     That  is  correct. 

Mr.  Bantz:  May  I  have  102,  I  believe  it  is.  No, 
101  that  green  one  right  there. 

The  Clerk:     103.  [569] 

Q.  Now,  handing  you  Plaintiff's  Exhibit  103 
for  Identification,  I  believe  it  was  stated  this  morn- 
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ing  with  your  accountant  that  the  figure  you  re- 
ported was  $107,751.78,  which  was  on  your  income 
tax  return  which  was  just  admitted  in  evidence'? 

A.     That  is  right. 

Q.  And  then  I  asked  if  it  appeared  that  it  is 
correct  that  there  were  a  number  of  checks — 1,  2,  3, 
4,  5,  6,  7,  8,  20,  21 — a  total  of  21  which  amounted  to 
$4,960.67  which  did  not  show  on  your  income  tax 
return  for  1951;  is  that  a  correct  statement? 

A.     I  believe  that  would  be  correct. 

Q.  And  those  21  checks  were  not  recorded  in 
your  books  and  records  and  not  deposited  in  the 
bank  account? 

A.     Well,  I  don't  know  about  depositing. 

Q.  But  they  weren't  recorded.  When  you  bought 
that  stock  in  the  Idaho  mining  company  there  did 
you  pay  for  it  in  cash  or  by  check? 

A.     By  check. 

Q.     By    check?  A.     Yes. 

Mr.  Bantz:  May  I  have  Plaintife's  Exhibit  66, 
Mr.  Taylor? 

Q.  Handing  you  Plaintiff's  Exhibit  66,  Mr. 
Palermo,  I  am  assuming  that  you  have  gone  over 
this.  This  purports  to  be  a  net  worth  statement  of 
yours  for  the  years  1949  [570]  throught  1953,  and 
your  net  worth  in  1949  it  states  is  27 — pardon  me, 
your  net  worth  is  $19,208.80,  is  that  correct  for 
1949?  A.     Correct. 

Q.  And  that  is  beginning  1949.  At  the  end  of 
1949  is  $26,811.07.  In  1950  it  is  $57,211.31.  xU  the 
end  of  1951  it  is  $93,933.46,  is  that  correct? 
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A.     That  is  correct,  at  the  end  of  1951. 

Q.     At  the  end  of  1952  it  is  $119,360.41? 

A.     Correct. 

Q.  And  now  the  only  thing  that  is  wrong  with 
that,  there  isn't  the  $10,000.00  deposit  at  the  Bank 
of  Stevenson,  and  that  figure  should  be  $129,360.00, 
is  that  correct  ?  A.     That  would  be  correct. 

Q.  And  the  total  of  your  net  worth  for  1953  is 
$138,084.44,  is  that  correct? 

A.     That  is  correct. 

Q.  And  there  is  no  question  he  made  this  com- 
putation to  the  best  of  his  ability  from  this? 

A.     That  is  right. 

Q.  And  that  is  a  true  picture  of  your  net  worth 
growth  through  the  years  1949  through  1953,  is  that 
right?  A.     That's  right. 

Q.  Now  Mr.  Palermo,  you  have  stated  that  you 
bought  a  hotel  at  Hood  River  in  1954.  What  is  the 
purchase  price  of  that?  [571] 

A.  I  believe  that  the  purchase — I  believe  that 
the  purchase  price  of  that  was  $106,000.00. 

Q.     And  how  much  cash  did  you  put  down  ? 

A.  The  cash  I  don't  remember  because  I  traded 
the  houses  in  on  that. 

Q.     All  of  your  rental  houses? 

A.  All  except  one  where  I  have  my  shop  and  the 
other  things  and  so  forth  which  I  have  a  little  house 
for  there. 

Q.  Didn't  you  put  up  some  $30,000.00  in  cash 
also? 
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A.  I  don't  remember  the  amomit.  I  didn't  re- 
member that. 

Q.     That  doesn't  sound  familiar,  $30,000.00? 

A.     I  would  have  to  stop  and  figure  that. 

Q.  Now,  you  bought  that  hotel  and  your  wife 
stated  you  were  the  man  in  charge  of  the  finances  of 
that  hotel,  is  that  correct? 

A.     How  was  that  again,  please? 

Q.  Your  wife  stated  that  you  were  in  charge 
of  the  hotel  insofar  as  the  finances  were  concerned, 
is  that  correct?  A.     That's  right. 

Q.  You  made  the  transactions  yourself,  is  that 
right?  A.     I  did. 

Q.  You  contacted  the  seller  and  made  a  regular 
real  estate  transaction  concerning  this  hotel? 

A.     I  contacted  the  buyer  or  the  owner. 

Q.     The  owner?  [572]  A.     Yes. 

Q.  All  right.  And  you  handled  the  finances  of  it 
after  you  purchased  it,  is  that  correct? 

A.     Yes,  that  is  correct. 

Q.  You  put  the  money  in  the  bank,  did  you ;  you 
handled  the  books  and  records  of  that  hotel,  did 
vou?  A.    No,  I  didn't. 

Q.  Didn't  you  have  an  accountant  at  Hood 
River  that  did  bookkeeping  for  you? 

A.    He  did. 

Q.  You  did  the  purchasing  and  other  business 
transactions  to  sell  that  hotel,  did  you? 

A.     No. 

Q.     Well,   your  wife   stated  that  you   were   the 
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manager  of  that  hotel  insofar  as  the  finances  were 

concerned,  or  did  you  do  anything? 

A.     Not  too  much. 

Q.  And  you  lost  a  little  bit  of  money  on  it,  is 
that  right?  A.     I  did. 

Q.  And  I  believe  you  bought  it  and  you  didn't 
know  whether  it  lost  money  or  made  money? 

A.     No,  I  know  it  made  money. 

Q.  At  the  time  you  purchased  it  you  knew  that 
it  was  making  money  ?  A.     Yes.  [573] 

Q.  Actually,  Mr.  Palermo,  you  are  a  pretty 
astute  business  man,  aren't  you? 

A.     After  the  evidence  I  wouldn't  think  so. 

Q.  Well,  do  you  know  of  any  people  in  the 
logging  business  that  have  sixty  to  eighty  thousand 
dollars  cash  in  the  bank  each  year? 

A.  I  haven't  checked  or  asked  anyone  for  that 
information. 

Q.  No.  It  took  a  lot  of  labor  and  management  to 
get  sixty  or  seventy  thousand  dollars  cash,  didn't  it? 

A.     It  took  a  lot  of  work. 

Q.  You  bought  the  hotel  with  the  same  assump- 
tion that  you  logged  logs,  didn't  you,  that  you  were 
going  to  make  money  with  it? 

A.     Well,  it  was  my  intention. 

Q.     And  it  has  ended  up  that  you  did  not? 

A.     No,  I  did  not. 

Q.     And  you  sold  it?  A.     Yes. 

Q.     How  much  did  you  sell  it  for? 

A.  It  was  just  sold  May  1st  and  he  sold  it  and  I 
don't  know  how  much  I  lost  on  it 
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The  Court:     That  wasn't  the  question.  ■ 

Q.  How  much  did  you  sell  it  for,  Mr.  Palermo, 
what  was  the  selling  price  % 

A.  The  selling  price  was  a  trade  for  a  motel 
valued  at  [574]  $25,000.00,  plus  the  balance  in  cash, 
which  I  don't  remember  whether  it  was  $5,000.00  or 
$5,500.00. 

Q.     And  that  was  for  your  equity! 

A.     That  is  correct. 

Q.  And  now  you  are  in  the  motel  business  now, 
I  take  it  ?  A.     No,  I  sold  that,  too. 

Q.    You  sold  that?  A.     Yes. 

Q.     Did  you  get  paid  for  that? 

A.     No,  I  made  another  trade. 

Q.     What  do  you  own  now  out  of  this  hotel? 

A.     Out  of  the  hotel? 

Q.     Well,  you  sold  it  for  cash,  plus  some  motel  ? 

A.  Well,  it  finally  got  down  now  to  where  I 
traded  it  for  a  ranch  at  The  Dalles,  Oregon. 

Q.  And  I  take  it  then  that  you  understood  real 
estate  transactions,  you  can  buy  and  sell  at  least, 
is  that  right?  A.     Well,  I  wouldn't  say  that. 

Q.  You  know  the  difference  between  assets  and 
liabilities,  too,  I  take  it?  A.     I  am  learning.    | 

Q.  And  you  knew  it  from  1950  through  1953, 
didn't  you?  1 

A.     I  didn't  know  too  much  about  it. 

Q.  Well,  you  knew  that  assets  mean  that  you 
had  some  money  in  your  pocket  or  you  got  some 
money  coming,  is  that  right?  [575] 
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A.  Well,  I  knew  that  it  was  supposed  to  have 
been  that  I  had  it. 

Q.  All  right.  You  knew  enough,  Mr.  Palermo, 
about  bookkeeping  that  you  had  enough  sense  to  put 
down  here  when  a  man  paid  you  $2,875  in  his  name 
and  what  it  was  for?  A.     I  did  that. 

Q.     You  did  that?  A.     Yes. 

Q.  And  you  knew  when  somebody  owed  you 
$2,875  that  you  placed  it  on  the  ledger  as  a  liability 
until  he  had  paid  the  bill  % 

A.     As  an  expense,  yes. 

Q.  And  you  knew  enough  to  keep  track  of  all  the 
money  you  had  coming  to  you,  didn't  you? 

A.     I  believe  I  did. 

Q.  Now,  another  thing  about  your  memory,  you 
knew  enough  in  your  income  tax  returns  to  take 
losses  that  you  incurred  in  certain  years,  didn't 
you,  you  could  remember  the  losses  that  you  in- 
curred during  the  years,  couldn't  you? 

A.     I  believe  so. 

Q.  And  you  turned  them  into  your  income  tax — 
the  man  that  made  out  your  income  tax  return, 
didn't  you?  A.     I  did. 

Q.  But  you  couldn't  remember  how  many  checks 
that  you  didn't  record  in  your  books  and  records? 

A.     No,  I  couldn't.  [576] 

Q.  All  right.  Just  reviewing  a  few  of  thes- 
checks.  That  is  Plaintiff's  Exhibit  36.  Here  is  a 
check  in  the  amount  of  $127.00  made  out  to  Jo(> 
Palermo  and  indorsed  by  you  at  the  Recreation 
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Center.  That  is  at  the  Recreation  Center  at  White 

Salmon,  is  that  right?  A.     That  is  correct. 

Q.  Now,  here  is  a  check  from  Plaintiff's  Exhibit 
76  in  the  amount  of  $170.16,  Larsen's  Lunch,  is 
that  right,  that  has  been  cashed?  A.    Yes. 

Q.  And  the  next  check,  Recreation  Center,  in  the 
amount  of  $173.36,  is  that  right? 

A.     That's  right. 

Q.     And  the  next  check,  Larsen's  Lunch 

A.     That  is  not  my  check,  this  one  here. 

Q.  Well,  it  is  made  payable  to  Joe  Palermo,  Sep- 
tember 9,  1952,  for  $173.36.  It  has  got  your  name, 
Joe  Palermo. 

A.  I  am  sorry,  yes,  you  had  that  covered  up  and 
I  couldn't  see  it. 

Q.  And  here  is  a  check  cashed  at  the  Security 
State  Bank  for  Larsen's  Lunch,  your  signature  in  the 
amount  of  $255.73,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  here  is  another  one  from  Larsen's 
Lunch  signed  by  you  for  $144.88.  Here  is  another 
one,  Larsen's  Lunch,  signed  by  you  in  the  amount 
of  $263.90,  and  the  last  one  is  the  [577]  Central 
Food  Market,  $63.73.  Now,  reading  from  Plaintiff's 
Exhibit  75,  here  is  a  check  indorsed  to  Larsen's 
Lunch,  your  signature,  $159.73.  Now,  another  one 
here  from  Plaintiff's  Exhibit  35  at  the  Recreation 
Center  in  the  siun  of  $186.39.  Now,  Mr.  Palermo, 
I  am  just  picking  these  up,  these  checks  that  are 
cashed  there  amount  to  a  considerable  amount  of 
money.  Of  those  checks  some  of  them  are  recorded 
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and  some  of  them  are  not  recorded.  Did  you  have 
any  system  when  you  went  and  cashed  a  check  that 
you  recorded  it  then  or  does  that  mean  when  you 
cashed  it  that  generally  you  did  not  record  it? 

A.  I  rightfully  couldn't  say.  I  did  thinl-c  that  it 
was  put  in  the  book.  I  presume  that  it  would  be  put 
in  the  book. 

Q.  You  left  off  out  of  235  checks,  99  checks  you 
did  not  put  in  your  books,  that  is  136  checks  that 
you  put  in  your  book.  You  presumed,  I  take  it  from 
your  testimony,  that  you  put  everything  in  the  book, 
l)ut  you  forgot  to  put  in  the  99.  Now,  that  is  your 
testimony ,  is  that  correct  ?  A.     That  is  correct. 

Q.  In  the  Plaintiff's  Exhibit  88,  which  is  a  sum- 
mary for  the  year  1952,  I  want  to  just  show  you 
here  from  the  Mt.  Adams  Loggers  Association  in 
1952  you  received  14  checks  in  the  amount  of  $3,- 
686.95,  is  that  right?  A.     Yes. 

Q.  And  you  recorded  in  your  book  none,  is  that 
correct ;  in  [578]  other  words,  14  were  not  recorded  ? 

A.     That  is  in  the  book  ? 

Q.  Not  recorded  in  the  book.  You  deposited  12 
of  the  14  checks  but  you  did  not  record  14  of  them 
in  your  book.  Is  there  any  reason  why  you  par- 
ticularly picked  on  the  Mt.  Adams  Loggers  Associa- 
tion to  not  record  the  checks  on  your  books  and 
records  here? 

A.  Well,  I  don't  know,  between  the  bank  and 
the  books  I  figured  that  they  were  recorded  in  oiu^ 
or  the  other. 

Q.     Well,  you  reported  for  your  income  tax  just 
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what  was  in  your  books  that  you  called  receipts,  is 

that  right?  A.     That  is  right,  yes. 

Q.  And  when  you  did  not  record  it  you  did  not 
report  it  on  your  income  tax? 

A.     That  is  right,  I  did  not. 

Q.  And  for  the  year  1952  you  did  not  record  any 
of  them  in  your  book?  A.     That  is  right. 

Q.  Therefore,  you  did  not  report  any  of  them 
on  your  income  tax,  is  that  right? 

A.     I  presume  that's  right. 

Q.  All  right.  Mr.  Palermo,  there  is  no  question 
in  your  mind  at  this  date  that  you  owe  the  Govern- 
ment some  money  for  income  earned  during  the 
years  1950  through  1953,  is  that  right?  [579] 

A.    Yes. 

Q.  And  have  you  had  an  opportunity  to  go  over 
those  figures  with  your  accountant  Mr.  Brown,  that 
we  discussed  here  in  open  court? 

A.     That's  right. 

Q.  And  they  are  correct  as  far  as  you  are  con- 
cerned? A.    Yes,  they  are. 

Q.  I  am  talking  about  recomputation  of  tax  due 
on  your  gross  receipts;  you  feel  that  is  correct? 

A.     That  is  right. 

Q.     You  feel  that  is  correct? 

A.    Yes,  that's  right. 

Mr.  Bantz:  Just  a  second,  your  Honor,  I  will 
try  and  hurry. 

Q.  Mr.  Palermo,  getting  back  to  who  controls 
your  check  books,  I  want  to  get  this  straight,  you 
wrote  in  your  books  all  of  the  stuff  yourself? 
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A.     I  did. 

Q.  That  included  the  receipt  of  the  money  you 
spent,  that's  right,  3^our  wife  had  nothing  to  do  with 
it?  A.     That's  right. 

Q.  The  checks  came  into  your  house  and  you 
controlled  the  checks  when  you  got  them? 

A.     I  did. 

Q.  And  you  had  your  wife  do  the  purchasing  in 
Portland  when  you  [580]  bought  parts? 

A.     That's  right. 

Q.  Did  you  make  out  your  own  deposits  or  did 
your  wife  do  that  for  you? 

A.  I  sometimes  made  them  and  other  times  I 
would  lay  checks  out  for  her  to  make  them. 

Q.  And  you  kept  track  of  the  checks  that  you 
received;  as  much  as  you  kept  track  of  them,  you 
kept  track  of  them  in  Exhibits  98,  99  and  100? 

A.     That  is  correct. 

Mr.  Bantz:     That  is  all  I  have. 

Mr.  Moore:  Do  you  want  me  to  go  ahead  with 
the  redirect  examination,  your  Honor? 

The  Court:     Yes. 

Redirect  Examination 
By  Mr.  Moore : 

Q.  With  reference  to  the  hotel  sale,  Mr.  Palermo, 
it  is  true,  is  it  not,  that  you  got  a  piece  of  property 
in  addition  to  that  motel? 

A.     Would  you  repeat  that  again,  please? 

Q.     On  the  sale  of  the  hotel,  it  is  true,  is  it  not. 
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that  you  got  another  piece  of  property  in  addition 

to  the  motel?  A.     I  did. 

Q.     Didn't  you? 

A.     I  did.  I  am  sorry.  [581] 

Q.     And  what  was  that? 

A.  It  was  a  piece  of  property  in  Alberta,  Canada, 
that  this  party  had  in  conjunction  with  the  motel 
that  he  put  in  for  the  price,  too,  for  a  price  of 
$8,000.00  I  figui-ed  that. 

Q.  It  was  put  in  at  $8,000.00  and  the  motel  was 
$25,000.00?  A.     That  is  correct. 

Q.     And,  then,  you  received  some  cash? 

A.    Yes. 

Q.     And  did  you  personally  get  any  of  the  cash? 

A.     It  all  went  out  for  bills. 

Q.     Do  you  mean  on  the  sale  itself? 

A.     That's  right. 

Q.     The  cost  of  sale?  A.     Yes. 

Q.  When  you  purchased  the  hotel  if  you  paid 
any  money  in  addition  to  turning  in  the  property 
when  you  bought  that  hotel,  how  would  you  have 
paid  that  money  over,  by  cash  or  by  check? 

A.     By  check. 

Q.  Since  you  bought  the  motel  did  you  find  out 
what  happened  to  the  former  owners  and  opera- 
tors of  the  hotel  in  their  operation? 

A.     The  former  owner? 

Q.    Yes. 

Mr.  Bantz :  Your  Honor,  I  think  we  are  getting 
far  [582]  afield  what  happened  to  the  other  owner. 
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The  Court:  Well,  I  should  think  so  unless  you 
mean  whether  they  lost  money  on  it. 

Mr.  Moore :     That  is  it. 

Q.  Well,  isn't  it  true  that  you  have  learned  since 
that  time,  since  you  bought  that  hotel  that  the 
former  operators  went  bankrupt  operating  it,  is  that 
corrects 

A.     I  am  sorry,  I  still  don't  get  the  question. 

The  Court:     Well — well,  all  right,  go  ahead. 

Q.  Since  you  bought  the  hotel  didn't  you  learn 
afterwards  that  the  people  who  had  operated  it 
beforehand  had  gone  bankrupt  in  its  operation? 

A.     Oh,  yes.  Yes. 

Q.  With  reference  to  the  question  that  Mr. 
Bantz  asked  you  on  the  money,  your  maintaining  a 
record  of  the  money  due  you,  I  believe  that  Mr. 
Ackley  testified  that  he  still  owes  you  some  money, 
is  that  correct?  A.     That  is  correct. 

Q.     And  how  much  does  he  owe  you? 

A.     I  rightfully  don't  remember. 

Q.  Is  it  anywhere  in  Exhibits  98,  99  or  100,  in 
these  exhibits? 

A.     I  believe  it  is  in  there,  yes. 

Q.     It  is  in  there  some  place  ? 

A.     Yes,  I  believe  it  is. 

Q.  Do  you  know  when  he  went  out  of  [583]  busi- 
ness ? 

A.  I  ]:)elieve  it  was  '53  when  he  went  out  of  busi- 
ness. 

Q.  And  you  believe  that  somewhere  in  the  1953 
book  that  there  will  ])('  a  record  of  how  much  lie 
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owed  you,  is  that  correct?  A.     I  believe  so. 

Q.  What  about  the  Jackknife  Mill,  Mr.  Coleman, 
does  he  owe  yon  some  money?  A.     He  did. 

Q.     Did  you  ever  get  that  money? 

A.     I  never  did. 

Q.     Do  you  know  how  much  it  was? 

A.    Pardon? 

Q.     Do  you  know  how  much  it  amounted  to  ? 

A.  It  amounted  to  seven  thousand  and  some  dol- 
lars. 

Q.     Is  that  in  your  books  here? 

A.     I  believe  it  is. 

Q.     In  one  of  these  Exhibits  98,  99  or  100? 

A.    Yes,  I  believe  it  is. 

Q.  Any  of  the  rest  of  these  mills  owe  you  money, 
the  mills  that  are  no  longer  operating? 

A.     There  have  been  some. 

Q.  And  if  they  owe  you  money  would  that  be 
reflected  in  any  of  these  three  Exhibits  98,  99  and 
100? 

A.  I  ])elieve  that  it  would  be  but  I  am  not  being 
sure. 

Q.  With  reference  to  the  expenses,  I  don't  know 
if  this  is  [584]  or  not  but  your  record  of  expenses 
that  you  used  for  income  tax  returns  for  things 
other  than  labor  or  stumpage  would  not  be  in  Ex- 
hiluts  98,  99  and  100,  would  they,  and  the  record 
that  you  used  I  believe  you  said  was 

A.    Eeceipts. 

Q.     Receipts  for  bills  that  you  had  paid? 

A.    Yes,  I  believe  that  is  correct. 
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Q.     You  did  not  use  cancelled  checks'? 

A.    Yes. 

Q.  Since  3^ou  started  in  business  in  the  fall  of 
1947  have  you  attempted  to  conceal  or  hide  any  of 
the  material  things  that  you  have  acquired  such  as 
bank  deposits,  the  logging  equipment,  your  houses, 
the  hotel,  or  anything  else? 

A.     I  did  not,  no. 

Mr.  Bantz:  Your  Honor,  I  am  going  to  object, 
we  are  back  on  direct  examination  again. 

The  Court:     I  beg  your  pardon? 

Mr.  Bantz:  We  are  back  on  direct  examination 
again,  and  this  is  not  proper  redirect. 

The  Court:  I  think  that  there  was  some  infer- 
ence. I  will  overrule  the  objection. 

Mr.  Moore:     Did  you  answer  that  question? 

A.     I  believe  I  said  that  I  did  not. 

Mr.  Moore:     That  is  all. 

The  Court:  Do  you  have  any  other  [585]  ques- 
tions ? 

Mr.  Bantz:     I  have  just  two. 

Recross-Examination 
By  Mr.  Bantz: 

Q.  I  take  it  you  lost  money  on  your  real  estate 
operations  from  1954  to  date,  is  that  correct? 

A.     That  is  correct. 

Q.  But  during  the  years  1950  through  1953  you 
never  lost  any  money  at  anything,  did  you? 

A.     Better  years. 

Q.     Better  years?  A.     Yes. 
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Q.  Now,  I  will  ask  you  another  question:  You 
knew  how  much  money  people  owed  you  apparently 
from  your  books  and  records,  is  that  right? 

A.     That  is  right. 

Q.  Well,  how  do  you  figure  out  what  they  owe 
you  when  you  don't  record  it  in  your  books  and 
records?  A.     That  I  cannot  answer. 

Mr.  Bantz:     That  is  all. 

Mr.  Moore :     That  is  all. 

The  Court:     That  is  all,  Mr.  Palermo. 

(Witness  excused.) 

Mr.  Moore :  If  we  rest  now,  your  Honor,  do  you 
want  Mr.  Bantz  to  go  ahead  with  rebuttal? 

The  Court :  It  depends  upon  how  much  he  [586] 
has. 

Mr.  Bantz :     Now,  may  I  have  Exhibit  102. 

The  Court:  What  I  have  in  mind  would  be  the 
jury  would  like  to  finish  the  testimony  without  run- 
ning too  late  tonight,  and  so  the  jury  can  have  all 
the  evidence  in  today  and  Ave  will  have  the  argument 
and  instructions  left  for  tomorrow. 

Mr.  Bantz :     I  hope  to  do  it  in  five  minutes. 

Mr.  Moore :     All  right,  I  will  rest. 

The  Court:     All  right  the  defendant  rests'? 

Mr.  Moore:    Yes. 

Mr.  Bantz:  You  may  take  the  stand,  Mr.  Rimou- 
son. 
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recalled  as  a  witness  by  the  Government,  on  re- 
buttal, was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bantz: 

Q.  Mr.  Simonson,  handing  you  Plaintiff's  Ex- 
hibit 103,  will  you  please  examine  that.  Is  that  an 
analysis  of  receipts  you  made  for  1954? 

A.    It  is. 

Q.  And  you  checked  the  records  concerning  what 
is  on  this  paper,  is  that  right? 

A.  I  have  checked  the  records  concerning  what 
is  on  this  paper,  yes. 

Q.     What  does  this  purport  to  be,  just  briefly? 

A.  Going  over  the  1954  income  tax  return,  Mr. 
Brown  supplied  [587]  us  figures  on  the  computation 
of  the  receipts  per  the  return  which  included  the 
deposits  to  the  bank,  the  National  Bank  of  Com- 
merce at  White  Salmon,  plus  $350.00  as  to  the  value 
of  the  Dodge  truck  which  he  received  from  the  logs, 
to  get  the  receipts  jjer  the  return  and  in  addition  to 
those  we  have  found  that  there  was  a  $1,000.00  de- 
posit to  the  Hood  River  Bank  which  was  for  pay- 
ment for  logs. 

Mr.  Moore:  Your  Honor,  I  believe  he  is  testify- 
ing from  something  that  is  not  in  evidence  yet. 

The  Court:     Is  that  103? 

Mr.  Bantz:  Yes.  All  right,  I  will  do  it  the  long 
way,  your  Honor.  It  is  a  summary  for  1954. 

The  Court:    I  don't  believe  103  is  in  evidence  yet. 

Q.     Mr.    Simonson,   did   you    check   the   records 
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that  are  in  evidence  to  see  as  to  the  records  if  there 
were  any  checks  or  sums  of  money  in  the  bank 
that  were  not  recorded  in  his  books  and  records  for 
1954?  A.     There  are  none  in  evidence. 

Q.     When  did  you  check  these? 

A.  I  checked  these  during  the  course  of  the  in- 
vestigation. I  examined  cancelled  checks  of  people 
who  he  had  done  business  with  in  1954. 

Q.  And  what  did  you  find  during  that  investiga- 
tion? 

A,  I  found  that  there  were  checks  which  were 
not  deposited  in  [588]  the  bank  account  and  there- 
fore would  be  additional  receipts  to  add  to  the  bank 
account,  to  the  bank  deposits  as  determined  by  Mr. 
Brown. 

Q.  Now,  did  you  make  a  list  or  have  you  made 
a  list  of  those  checks?  A.     I  have,  sir. 

Q.     And  is  the  list  what  I  have  before  me? 

A.     That  is  correct. 

Q.     And  that  is  for  the  year  of  1954? 

A.     1954  is  correct,  yes. 

Q.     And  that  is  this  list?  A.    Yes. 

Mr.  Bantz:  I  am  going  to  offer  Plaintiff's  103 
into  evidence,  your  Honor 

The  Court :    Did  you  see  that,  Mr.  Moore  ? 

Mr.  Bantz :  It  is  only  for  the  purpose  of  showing 
similar  acts  and  transactions  for  1954  as  in  the 
case  for  1948  and  1949  of  nonreporting  of  checks. 

Mr.  Moore :  We  have  no  reason  to  know  whether 
these  are  correct  or  not,  your  Honor. 

The  Court:  Well,  I  think  it  is  not  the  ])est  evi- 
dence. 
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(Testimony  of  Paul  Simonson.) 

Mr.  Moore :     No,  I  don 't  think  it  is. 

The  Court:  It  is  at  least  not  the  best  evidence 
where  we  can  have  the  checks  here  and  examine 
them.  I  will  sustain  the  objection.  [589] 

Mr.  Bantz:  Your  Honor,  I  again  there  in  my 
offer  I  think  that  maybe  I  should  state  the  fact 
that  Mr.  Palermo  himself  stated  that  the  figure  was 
correct  and  that  the  checks  weren't  entered  in  his 
books  and  I  think  his  testimony  together  with  that 
of  Mr.  Simonson  would  make  the  exhibit  admissible. 

The  Court:  I  don't  think  you  can  admit  the  ex- 
hibit on  the  admission.  The  admission  would  stand 
for  Avhat  it  is  worth  Init  I  don't  think  it  would  lay  a 
foundation  for  the  introduction  of  the  exhibit. 

Mr.  Bantz:     You  may  examine. 

Mr.  Moore:     No  questions. 

The  Court:  That  is  all,  Mr.  Simonson.  I  think  I 
will  have  the  jury  step  out  just  a  moment. 

Mr.  Bantz:     I  am  going  to  rest,  your  Honor. 

The  Court:  Well,  I  just  wanted  to  discuss  some- 
thing with  you  briefly  here.  It  won't  be  long. 

(Whereupon,  the  following  proceedings   oc- 
curred in  the  absence  of  the  jury:) 

The  Court:  Are  you  ready  to  rest,  then,  Mr. 
Bantz? 

Mr.  Bantz:     I  am,  your  Honor. 

The  Court:  What  I  had  in  mind,  it  always 
seems  to  me  that  it  is  highly  desirable,  if  we  can, 
to  have  the  argument  all  in  one  session  of  court. 
I  don't  like  to  have  the  situation  of  breaking  into 
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the  lunch  hour  and  coming  back  and  [590]  start 
arguing  afterwards.  It  is  advantageous  to  one  or 
the  other  of  counsel.  I  don't  think  it  is  quite  so  im- 
jjortant  to  have  the  Court's  instructions  at  the  same 
time  but  I  think  it  would  be  perhaps  able  to  button 
it  all  up  before  lunch,  and  of  course  whether  we  can 
finish  in  the  forenoon  session  depends  upon  the 
time  you  wish  to  have  for  argiunent  and  the  time 
you  would  begin. 

Mr.  Moore:  My  argument  would  depend  upon 
his. 

The  Court :     That  is  right. 

Mr.  Bantz:  Well,  your  Honor,  I  want  to  say 
that  I  would  like  to  have  forty  five  minutes,  if  I 
maj^  That  is  going  to  be  one  and  one-half  hours  of 
argument  then.  Could  we  start  at  nine-thirty? 

The  Court:  We  could  start  at  nine-thirty  or  we 
could  start  at  ten  and  I  could  give  my  instructions 
after  lunch.  I  know  in  a  case  of  this  kind  counsel 
have  plenty  to  do  to  get  their  case  on  and  I  don't 
like  to  start  too  early  in  the  morning,  and  it  does 
take  you  time  to  prepare  your  argument,  and  there 
are  so  many  exhibits  here.  What  would  you  prefer, 
Mr.  Moore  f 

Mr.  Moore:  Frankly,  your  Honor,  I  would  be 
willing  to  go  ahead  and  start  at  9:30  and  as  Mr. 
Bantz  says  each  side  will  take  forty-five  minutes. 

The  Court:  What  we  will  do  is  give  you  forty- 
five  minutes  on  each  side,  and  as  Judge  Webster 
used  to  say,  don't  [591]  feel  under  any  moral 
ol^ligation  to  use  it  all.  And  I  think  we  should  be 
here  ten  minutes  and  finish  and  I  can  give  you  some 
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idea  of  my  proposed  instructions  and  you  will  have 
some  idea  of  what  I  would  instruct.  The  real  point 
in  issue  is  guilty  knowledge  or  lack  of  intent 

Mr.  Moore:  Along  that  line,  your  Honor,  would 
it  be  all  right  if  I  took  three  minutes  this  afternoon 
just  to  keep  the  record  straight  and  make  a  motion, 
rather  than  take  up  the  time  tomorrow  morning 
on  that  ? 

The  Court:  Yes,  you  may  do  that.  Yes,  to 
preserve  your  record  you  may  make  your  motion. 

Mr.  Moore:  Comes  now  the  defendant  at  the 
conclusion  of  the  presentation  of  all  of  the  evidence 
and  asks  the  Court  to  direct  a  verdict  of  acquittal 
as  to  all  four  counts. 

This  motion  is  based  upon  the  ground  that  all  of 
the  evidence  at  the  present  time  does  not  exclude 
every  reasonable  hypothesis  other  than  that  of 
guilt,  and  that  the  question  of  intent  being  the 
basic  question  to  be  presented  in  this  case,  that  the 
evidence  is  as  consistent  with  innocence  as  with 
guilt  and  that  under  the  rule  of  Elwert  vs.  United 
States,  231  Federal  2nd  928,  the  court  should 
direct  a  verdict  of  not  guilty  as  to  each  of  the  four, 
counts.  That  the  question  of  intent  is  one  of  the 
basic  issues  of  this  case  and  there  is  no  indej^endent 
evidence  other  than  the  understatement  of  income 
for  the  years  as  jjroof  of  intent,  and  that  therefore 
the  [592]  Government  has  failed  to  sustain  its 
burden  as  a  matter  of  law. 

The  Court:  The  motion  will  })e  denied  and  you 
can  bring  in  the  jury  then. 
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(Whereupon,  the  following  proceedings  oc- 
curred in  the  presence  of  the  jury :) 

The  Court:  Now,  ladies  and  gentlemen  of  the 
jury:  The  evidence  has  all  been  submitted  and  both 
sides  have  rested,  and  so  the  only  thing  that  re- 
mains in  this  trial  is  the  closing  argument  of  counsel 
and  the  Court's  instructions  to  the  jury  on  the  law 
that  applies  to  this  particular  case.  And  so  that  we 
may  finish  before  lunch  tomorrow  we  are  going  to 
start  a  half  hour  earlier.  You  will  come  back  at 
nine-thirty  and  hear  argument  and  the  Court  will 
instruct  you,  and  I  hope  to  get  through  by  lunch 
time.  And  please  remember  don't  discuss  this  case 
among  yourselves  or  with  anyone  else  until  you  have 
retired  to  consider  your  verdict  in  the  jury  room, 
and  don't  discuss  this  case  with  any  outsider.  Now, 
when  you  come  back  tomorrow  and  you  go  and 
consider  your  verdict  you  wdll  be  kept  together 
in  the  charge  of  the  bailiff  and  if  you  take  your 
meals,  and  while  it  very  rarely  happens  you  may  be 
kept  overnight.  If  you  agree  before  that  and  notify 
the  bailiff  you  will  go  back  into  court  and  report 
your  verdict  but  if  you  have  difficulty  it  is  possible 
that  you  remain  overnight.  I  mention  that  if  you 
want  to  stick  a  toothbrush  in  your  pocket  [593] 
and  bid  your  family  goodbye  and  prepare  for  a  long 
session.  Court  will  adjourn  until  nine-thirty  tomor- 
row morning. 
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July   30,   1957—9:30   A.M. 
The  Court:     All  right,  proceed. 

PLAINTIFF'S  OPENING  ARGUMENT 

Mr.  Bantz:  Your  Honor,  Ladies  and  Gentlemen 
of  the  Jury,  and  Mr.  Moore :  At  this  time  the  plain- 
tiff, and  I  represent  the  Government,  has  the  op- 
portunity to  discuss  its  position  relative  to  the  case 
concerning  the  evidence  that  you  heard,  and  I  want 
to  start  out  by  saying  that  what  I  say  is  not  evi- 
dence. It  is  merely  my  version  of  it.  You  have  to 
make  up  your  mind  when  you  go  to  the  jury  room. 

I  will  talk  first.  Mr.  Moore,  then,  has  a  chance  to 
talk  and  then  I  have  the  opportunity  to  rebut  and 
close. 

You  have  been  here  now  a  week,  I  believe,  today 
and  you  have  heard  the  evidence.  All  of  us  have  a 
particular  job  during  one  of  these  trials.  I  represent 
the  United  States  and  I  have  to  put  forward  the  suit 
of  the  United  States  and  prove  a  case.  And  this  is 
a  criminal  trial  and  I  must  prove  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty,  and  if  I 
don't  prove  it  through  the  evidence  we  have  sub- 
mitted you  are  to  find  the  defendant  not  guilty;  and 
if  we  have  proved  it  and  you  so  find  after  proper 
deliberation,  we  ask  that  the  man  is  found 
guilty.  [594] 

Mr.  Moore  has  the  job  of  defending  the  defendant. 
Each  has  his  own  job.  The  Judge  runs  the  court- 
room. He  makes  up  the  rules  of  procedure — I  mean 
he  enforces  the  rules  of  procedure  and  rules  on  the 
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law,  and  will  instruct  you  and  I  and  Mr.  Moore  on 
the  law  that  is  to  be  followed  in  the  case.  Then,  it 
comes  your  duty,  and  that  is  the  duty  of  making  a 
deliberation  in  your  mind  of  all  of  the  evidence  that 
has  been  presented  in  this  courtroom,  and  nothing 
else.  You  don't  have  to  listen  to  anything  else,  pay 
any  attention  to  anything  else  but  the  evidence  that 
has  been  produced  before  you  in  this  court. 

The  evidence  has  been  brought  forth  by  the  plain- 
tiff and  it  is  a  case  involving  what  we  commonly 
call  income  tax  evasion,  as  you  are  well  aware  of 
now.  This  is  really  a  simple  case.  It  is  not  an  in- 
volved one  where  we  have  all  kinds  of  argument. 
In  fact,  I  might  say  it  really  has  been  a  pleasure 
to  try  this  case  where  we  have  had  as  little  inter- 
ruption and  have  made  as  much  speed. 

But  I  want  to  say  about  income  tax  evasion 
cases,  they  are  a  secretive  case.  This  is  no  crime  of 
violence  where  we  are  charging  some  fellow  with 
something  of  that  type.  You  don't  go  around  telling 
anybody  what  you  are  doing  in  the  committing  of 
income  tax  evasion.  I  have  found  and  I  think  you 
have  found  that  it  is  a  crime  that  is  within  an  in- 
dividual, what  his  intent  is,  and  that  is  actually  the 
crux  of  the  case  [595]  here.  And  what  I  am  going 
to  do,  I  am  going  to  discuss  with  you  what  I  have 
felt  that  the  evidence  has  shown  during  the  course 
of  the  trial  as  to  the  defendant's  intent  during  the 
years  of  1950  through  1953;  and  I  want  to  talk 
about  some  of  the  other  years,  too,  but  they  are  not 
in  the  indictment,  and  I  will  mention  that ;  that  any- 
thing I  say  about  the  years  1948  and  1949  and  1954 
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that  were  testified  to,  he  is  not  being  tried  for  those 
years.  I  have  put  in  certain  evidence  through  wit- 
nesses concerning  those  years,  and  I  think  you  will 
recall  that  I  asked  that  it  be  admitted  for  the  limited 
purpose  of  showing  similar  transactions  and  design 
in  previous  years  and  later  years,  and  I  think  that 
the  Court,  will  instruct  you  on  that,  that  that  is  the 
only  purpose  and  no  part  of  the  case  here. 

Getting  into  the  income  tax  evasion,  I  think  you 
have  sat  here  for  five  days  and  you  have  listened 
and  you  have  found  that  it  is  not  a  crime  that  you 
go  and  broadcast  out  to  anybody.  I  think  you  will 
observe  that  in  this  case. 

They  have  five  or  six  character  witnesses  who  are 
excellent  men.  I  have  no  dispute  with  them.  I  have 
no  doubt  that  the  character  and  reputation  of  Mr. 
Palermo  in  White  Salmon  is  excellent.  I  have  no 
dispute  with  it  and  I  think  that  is  always  the  way 
it  is.  It  should  be  that  way.  But  remember  all  of  the 
questions  that  I  asked  them:  Did  you  know  that  he 
had  understated  his  gross  receipts  during  the  [596] 
years  1950  through  1953?  No,  they  didn't  know  it. 
I  grant  they  didn't  know  and  they  come  in  and  tes- 
tify ;  and  I  want  to  be  fair  about  it,  he  had  a  good 
reputation  down  there  but  also  the  reputation  is  not 
within  him  and  it  isn't  what  he  had  done  there  in 
the  past  five  or  six  years.  It  is  what  the  public  knows 
about  him,  what  the  public  sees. 

Now,  I  want  to  state  in  this  particular  case,  and  I 
don't  think  there  is  any  question  about  it,  that  he 
filed  his  income  tax  return.  It  is  admitted  and  we 
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got  it  in  evidence  and  he  stated  it  was  his,  and  Mr. 
Brown  stated  it  was  his  and  that  the  figures  were 
apparently  all  right.  And  he  mailed  them  and  sent 
them  into  Tacoma.  There  is  no  question  that  the 
testimony  shows  it  and  he  admits  it  and  the  account- 
ant does,  and  I  think  we  have  proved  by  the  wit- 
nesses how  much  he  owes  and  I  think  it  is  in  there  for 
the  years  1950  through  1953,  and  there  is  no  question 
about  it  being  admitted. 

There  is  no  question  but  that  he  understated  his 
gross  receipts.  He  admits  it.  The  accountant  admits 
it.  We  proved  it  through  separate  evidence  in  the 
trial.  There  is  no  question  but  that  the  accountant 
made  up  the  returns  accounting  exactly  for  what 
he  submitted  to  them  in  making  up  the  returns. 

I  want  to  recall  before  we  go  much  further,  evi- 
dence showing  a  little  bit  of  intent.  You  remember 
Mr.  Bates,  the  [597]  accountant  from  White  Sal- 
mon, testified  he  received  certain  things  from  Mr. 
Palermo  regarding  his  income  tax  returns,  which 
were  his  gross  receipts  for  those  years.  They  were 
written  down.  He  only  missed  it  one  penny  out  of 
nearly  $400,000.00.  We  can't  get  much  closer.  Ho 
prepared  them  from  the  figures  that  Mr.  Palermo 
turned  into  him.  Mr.  Brown  prepared  one  in  1954, 
from  the  figures  that  he  got  from  him.  In  1948  and 
1949  they  were  prepared  the  same  way  and  each 
year  there  was  an  understatement,  but  there  is  no 
question  but  what  Mr.  Palermo  knew  what  he  was 
doing,  and  I  am  going  to  go  over  it  and  show  you 
why  I  think  so.  That  is  my  version  of  it,  and  I  am 
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issuming  that  Mr.  Moore  will  have  a  different 
^rersion. 

To  begin  with,  we  didn't  have  a  net  worth  state- 
nent  in  this  case  for  the  year  1948  but  in  evidence 
n  Plaintiif 's  Exhibit  66  you  will  find  that  Mr.  Pa- 
ermo  states  in  there  that  he  had  a  net  worth  in 
L949  of  $19,208.00  and  at  the  end  of  1953  I  think 
Plaintiff's  Exhibit  66  will  show  that  he  had  a  net 
vorth  of  $148,084.44.  Now,  the  exhibit  of  course 
;hows  $138,000.00  but  Mr.  Brown  states  that  there 
vas  an  additional  $10,000.00  in  the  Stevenson  State 
Bank  that  wasn't  accounted  for,  and  I  believe  Mr. 
^imonson  states  that  also,  and  so  it  would  be  $148,- 
)00.00  that  he  ])i(k(Hl  up  in  about  five  3'ears. 

Nov\^,  that  is  actually  a  net  gain  of  around  $128,- 
)00.00. 

You  are  going  to  have  to  listen  to  me  for  a  fev>' 
noments  [598]  and  so  if  I  have  to  have  a  drink  of 
vater  just  bear  with  me. 

Now,  I  want  to  talk  about  what  1948  shows  just 
X  minute.  When  you  go  into  the  jury  room  review 
:he  income  tax  return  for  1948.  It  is  not  in  tlio 
ndictment  but  I  am  going  to  start  right  at  the  very 
start  that  we  are  in  here.  The  return  shows  that  he 
ost  $6,040.00  on  his  income  tax  return  for  the  year 
1948.  In  1949  it  shows  that  he  made  $1,824.00.  In 
L950  it  shows  that  he  made  $4,553.00.  But  just  look 
it  this,  and  I  think  here  is  where  we  are  starting 
Por  1948.  In  the  three  years  on  from  1948  to  1950  he 
nade  a  total  net  gain  of  profit  of  about  $300.00, 
ibout  $300.00  differenc(^  He  lost  $6,000.00  and  he 
Tiadc  $1,800.00  and  $4,500.00.  He  made  $300.00  in 
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1948,  1949  and  1950  in  accordance  with  the  returns. 
But  let  us  take  a  little  look  here.  But  in  1948  he 
did  not  report  $7,454.75  of  income.  In  1949  he  did 
not  report  $10,705.97.  In  1950  he  did  not  report 
$16,873.70.  He  shows  on  his  income  tax  return  he 
made  $300.00,  in  those  three  years,  but  you  have  got 
to  put  down  that  he  also  took  in  $35,035.15  that  he 
did  not  tell  anybody  about.  It  looks  to  me  like  he 
made  more  than  $300.00.  He  would  make  you  believe 
that  in  the  first  three  years  he  made  no  money. 

He  had  to  live  and  he  had  to  participate  in  the 
community  activities  and  raise  a  family  and  yet  it 
shows  he  only  made  $300.00  when  he  had  $35,000.00 
to  deal  with  and  put  in  the  bank  and  get  along 
with.  [599] 

I  will  ask  you  this:  Is  it  possible  to  know  that 
you  are  not  evading  income  tax  when  you  account 
to  the  Government  for  $300.00  and  you  admit  on  the 
stand  when  the  evidence  shows,  that  you  had  $35,- 
000.00  which  you  did  not  report? 

Let  us  look  at  the  years  of  1951,  1952  and  1953.  I 
want  to  show  you  what  I  believe  is  a  pattern  or  plan 
in  this  particular  case.  Remember,  it  is  my  conten- 
tion that  income  tax  evasion  is  a  secretive  crime. 
That  a  man  does  not  broadcast  but  we  have  to  prove 
by  his  actions,  by  the  evidence  that  is  both  circum- 
stantial evidence  and  real  evidence  that  we  place  in 
this  trial.  You  are  the  judge  of  that  evidence.  You 
have  to  make  up  your  mind.  But  I  want  to  review 
what  goes  on  for  the  next  three  years.  In  1951  Mr. 
Palermo  took  in  $120,000.00.  I  am  just  going  to  use 
round  figures  and  so  I  will  keep  it  within  the  thou- 
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sands.  He  reported  $98,000,  and  that  means  that  he 
did  not  report,  then  $21,900.00. 

Now,  in  1952  he  took  in  $127,000.00.  He  reported 
^97,000.00  and  he  did  not  report  $29,000.00  of  it.  In 
1953  he  took  in  $116,000.00.  He  reported  $102,000.00 
and  he  did  not  report  $13,900.00.  And  I  want  to 
3how  you  how^  big  this  gets.  During  the  years  of 
L948 — I  went  over  those  figures  with  you — but  from 
L948  through  1953  Mr.  Palermo  had  in  his  hands 
^500,673.17  according  to  the  evidence.  He  reported 
m  his  income  tax  returns  $401,000.00— $401,463.88. 
But  during  the  same  time  he  did  not  report  $100,- 
t09.29.  [600] 

Now,  I  want  to  show  you  a  little  pattern,  what 
^oes  on.  To  me  it  is  the  crux  of  the  case.  If  we  can- 
lot  show  that  Mr.  Palermo  wilfully  violated  the  ]aw, 
[  am  out  of  court  and  you  should  acquit  him,  and  if 
^ou  cannot  in  your  own  good  conscience  find  that  he 
lid  it  wilfully  I  ask  that  you  acquit  him,  but  I  ask 
hat  you  review  the  evidence  of  what  is  in  this  court- 
'oom  and  then  make  up  your  mind  and  then  come 
n  with  the  proper  verdict,  one  which  we  feel  and  I 
isk  you,  of  guilty.  But  look  here  how  the  pattern 
*uns.  1948 — now,  I  might  say  you  can  review  them 
■or  yourseh-es  but  I  want  to  review  them  here  be- 
•ause  I  feel  it  is  my  duty  to  do  it — in  1948  he  re- 
:eived  af»proximately  27  checks  of  various  amomits. 
ile  did  not  report  20.  In  1949  he  received  42  and  did 
lot  report  24.  In  1950  he  received  53  and  he  did  not 
'eport  16.  In  1951  he  received  54.  He  did  not  report 
I").  In  1952  he  received  67  and  he  did  not  report  39. 
Vnd  in  1953  he  received  61  and  he  did  not  re])ort  19. 
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He  received  during  those  six  years  that  I  am  talk- 
ing about  here  1948  through  1953 — and  again  I  say- 
that  between  1950  through  '53  are  the  indictment 
years  but  I  want  to  show  the  similarity  through  that 
time  and  the  other  years — he  received  235  checks 
and  he  did  not  report  99  of  them. 

Now,  I  want  to  go  on  to  1954.  Mr.  Brown  testi- 
fied that  he  made  out  his  income  tax  for  the  year 
1954.  They  went  over  [601]  it  carefully.  I  think  that 
the  testimony  was  that  they  spent  considerable  time 
on  it.  And  yet  Mr.  Palermo  with  his  own  account- 
ant after  he  changed  from  Mr.  Bates,  who  he  felt 
hadn't  properly  done  it,  apparently,  and  after  they 
had  looked  the  matter  over  carefully,  I  asked  him 
about  the  21  checks  that  were  not  reported  in  1954, 
totaling  $4,960.67,  which  he  didn't  even  account  to 
his  own  account  for  after  he  had  been  notified  of  the 
investigation  of  this  case. 

Now,  I  want  to  take  up  a  minute  about  the  inves- 
tigation of  this  case  and  what  I  feel  about  this  case. 
]Mr.  Palermo  has  co-operated  with  us  since  1954.  I 
am  not  going  to  dispute  it.  I  think  that  the  evi- 
dence shows  us  that  he  told  vis  about  it,  and  our  own 
man  tells  us  that.  But  the  crimes  were  committed 
in  1950,  1951,  1952,  and  1953.  What  he  does  now  to 
change  it  has  nothing  to  do  with  the  crime  he  com- 
mitted in  those  four  years,  but  yet  it  appears  that 
he  did  not  change  too  much  in  the  year  1954,  ex- 
cept on  a  little  lesser  scale.  I  think  it  is  important 
that  you  remember  the  whole  period  of  the  scheme 
that  Mr.  Palermo  apparently  had  to  evade  his  in- 
come tax. 
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One  of  these  cases  are  always  hard  when  we  start 
out  and  come  to  the  end  of  it  where  you  have  to 
make  up  your  mind  as  to  what  the  facts  show,  the 
evidence,  and  we  don't  ask  that  you  do  another 
thing  but  review  the  evidence  and  make  up  your 
mind  as  to  the  intent  of  this  defendant  from  the  evi- 
dence that  [602]  has  been  adduced  in  this  trial. 
I  think  that  you  can  start  back  with  1948,  through 
1954,  that  we  have  talked  about.  Each  year  sit  down 
with  what  happened,  because  here  was  the  testi- 
mony, as  I  recall  it.  Mrs.  Palermo  was  asked  who 
took  care  of  the  books,  what  happened.  She  puts 
all  the  checks  in  one  place  and  he  came  in  and 
got  them  and  went  to  his  room  and  took  care  of 
them.  What  was  Mr.  Palermo's  testimony?  He  was 
the  sole  responsible  man  for  the  checks.  Apparently 
235  of  them  came  m  and  99  of  them  did  not  get 
into  the  records,  and  yet  he  takes  the  stand  and 
wants  you  to  believe  that  he  went  to  his  room  each 
night  for  the  six  years  that  he  was  working  on  his 
books,  wrote  down  all  checks  that  he  had  received, 
and  yet  99  of  them,  of  the  235  didn't  get  in  there. 
And  he  says  that  he  had  no  intention  of  evading 
anything.  Mr.  Palermo  had  absolute  control  over 
every  check  apparently  that  came  into  his  household 
and  yet  the  checks  were  cashed  by  his  wife  and  he 
testified  he  told  her  to  cash  them  and  if  he  cashed 
them  he  said  he  cashed  them  for  bills  and  at  the 
same  time  he  wrote  them  down  in  the  book.  Well,  did 
ho  write  them  down  in  the  book?  99  out  of  235  didn't 
get  into  the  book  and  if  they  didn't  get  into  the 
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book  he  must  have  had  some  reason  not  to  put  them 
in  the  book  and  he  didn't.  Sit  in  there  and  look  at 
the  evidence  yourselves.  It  is  summarized  for  you 
piecemeal.  Look  at  the  exhibits.  There  is  no  other 
conclusion  but  that  Mr.  Palermo  [603]  deliberately 
with  wilful  intent  did  not  place  on  his  gross  re- 
ceipts 99  of  the  checks  that  he  received  in  the  pe- 
riod of  six  years  of  which  we  are  specifically  charg- 
ing him  for  four  years. 

I  can  see  no  other  conclusion  but  that  from  the 
evidence  that  has  been  adduced  in  this  trial.  But 
that  that  is  a  conclusion  which  you  have  to  come  to 
when  you  give  proper  deliberation  to  all  of  the  evi- 
dence in  this  trial.  Thank  you  for  the  time. 

Mr.  Moore :     If  the  Court  please. 

The  Court:     Mr.  Moore. 

DEFENDANT'S  ARGUMENT 

Mr.  Moore:  Ladies  and  Grentlemen  of  the  Jury, 
Mr.  Bantz:  I  don't  intend  to  come  before  you  and 
wave  the  flag  or  attempt  to  get  emotional  or  any- 
thing else  in  my  argiunent.  As  Mr.  Bantz  said,  he 
has  told  us  what  he  thinks  this  case  shows,  and  it  is 
my  turn  to  tell  you  what  I  think  that  the  case  shows. 
And  I  think  if  you  approach  the  e^ddence  logically 
that  the  only  conclusion  that  you  can  come  to  is  the 
conclusion  that  I  have  come  to  and  that  is  that 
Mr.  Palermo  is  innocent. 

However,  I  don't  ask  you  to  go  that  far.  All  I  ask 
you  to  do  is  find  a  reasonable  doubt,  as  the  judge  will 
define  that  to  you.  However,  Mr.  Bantz  said  in  this 
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case  that  the  only  question  is :  Did  Mr.  Palermo  evade 
his  taxes  and  try  to.  As  he  told  you,  we  admit  that 
he  owes  more  money  [604]  than  he  is  indicted  for, 
but  it  isn't  a  crime  to  owe  more  money  than  you  are 
indicted  for.  The  crime  is  attempting  to  evade  taxes 
and  have  criminal  intent  to  do  so  when  you  make 
that  attempt.  If  you  don't  have  that,  you  are  not 
guilty. 

In  this  particular  case  how  are  you  going  to  de- 
termine whether  or  not  Mr.  Palermo  is  guilty  or  in- 
nocent or  whether,  to  put  it  down  to  simple  words, 
did  he  have  criminal  intent  or  not?  You  can't  do  it 
the  easy  way  by  saying  that  Mr.  Palermo  got  on  the 
stand  and  denied  that  he  had  any  intent  and  so  I 
will  either  think  he  is  telling  the  truth  or  I  will 
think  he  is  lying,  and  I  will  make  my  decision  on 
that  fact.  However,  you  can't  do  that,  even  though 
presently  inclined  in  Mr.  Palermo's  favor  or  pres- 
ently inclined  in  the  Government's  favor,  you 
should  consider  everything  here,  and  that  is  as  I 
said,  consider  it  logically. 

First  of  all,  what  does  the  Government  contend  is 
the  evidence  proving  intent?  Mr.  Bantz  has  told 
you  that  you  can  find  the  intent  merely  from  the 
understatement  of  income  for  the  years  in  question, 
plus  the  understatement  for  1948,  1949,  and  1954. 
And  I  submit  to  you  that  that  cannot  be  used  to  de- 
termine intent;  and,  secondly,  that  standing  alone, 
it  is  not  sufficient  to  prove  intent.  It  overlooks,  for 
one  thing,  the  basic  fact  that  people  make  mistakes. 
The  Government's  contention  is  that  you  can't  make 
a  mistake  more  than  once  because  if  vou  do  then 
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you  must  not  be  making  a  mistake.  You  [605]  must 
have  presumed  to  intend  what  you  did. 

You  cannot  presume  in  a  case  such  as  this  that 
the  under-reporting  of  income  constitutes  the  crime. 
The  doing  of  the  crime  does  not  present  or  bring 
about  proof  of  intent.  There  has  to  be  something 
else  to  prove  intent.  If  you  follow  the  Government's 
contention  you  would  end  up  with  the  fact  that  the 
people  although  they  were  making  mistakes  over 
the  years,  that  it  would  mean  that  people  were  not 
making  mistakes,  and  that  is  not  human,  and  that 
is  not  the  way  people  are. 

Secondly,  it  is  Mr.  Bantz'  contention  that  there  is 
a  consistent  pattern  of  not  reporting.  Now,  I  would 
ask  you  to  look  at  Exhibits  86  through  89  to  see  if 
there  is  anything  consistent  there.  There  is  no  con- 
sistent omission  of  a  single  source  of  income.  There 
is  no  consistent  omission  of  certain  types  of  checks. 
You  look  at  all  the  years  involved.  There  is  nothing 
consistent  about  it  at  all,  except  that  there  is  money 
missing,  and  there  is,  but  it  is  not  a  consistent  pat- 
tern. In  other  words,  they  are  not  all  checks  under 
$500.00  that  are  not  reported  and  they  aren't  all 
cash  items  because  he  wasn't  doing  anything  with 
cash.  There  are  big  checks.  There  are  small  checks. 
There  are  checks  from  McCormick  Lumber  Com- 
pany, and  Ackley.  There  are  checks  from  other  com- 
panies. Sometimes  there  are  checks  from  one  source 
of  income  and  sometimes  in  here  there  was  one  or 
two  checks  [606]  entered  from  no  source  of  income 
on  that  book.  And  so  T  say  that  there  is  no  consist- 
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ent  pattern  of  imder-reporting  and  there  is  no  plan 
that  we  can  say  that  was  carried  into  effect. 

Again,  Mr.  Bantz  says,  "Well,  he  didn't  tell  the 
truth  in  1954  because  he  didn't  advise  his  account- 
ant of  all  of  the  checks."  And  I  think  if  you  will 
review  the  evidence,  the  testimony  was  that  Mr. 
Brown  was  going  over  things  carefully  with  Mr. 
Palermo  but  that  when  he  attempted  to  recap  his 
gross  earnings  he  did  not  go  to  Mr.  Palermo's  bank 
accounts,  and  get  the  deposits,  and  so  the  only  con- 
clusion to  come  to  on  the  evidence  was  that  what- 
ever amount  was  missing  was  some  of  this  money 
that  wasn't  deposited.  And  I  submit  to  you.  Ladies 
and  Gentlemen  of  tho  jury,  does  it  sound  reasonable 
that  a  man  discussing  with  an  accountant  in  19'5 
when  he  is  making  up  his  1954  income  tax,  knowing 
that  he  is  being  investigated  for  prior  years,  hav- 
ing had  meetings  with  Mr.  Simonson  and  Mr. 
Blankenship,  and  having  hired  an  accountant  and 
having  hired  an  attorney,  that  he  is  then  going  to 
wilfully  try  to  hide  something  from  the  Internal 
Revenue  Service?  That  is  not  logical. 

Again,  the  Government  contends  that  you  can  find 
intent  from  the  amount  of  the  omission.  That  is 
Qot  correct  either  because  the  amoimt  of  omission 
is  not  material  in  a  tax  evasion  case.  It  is  whether 
or  not  income  was  omitted  or  not  [607]  omitted 
with  the  wilful  criminal  intent  to  evade  taxes.  You 
can  be  just  as  guilty  in  omitting  one  dollar  as  you 
Ban  for  omitting  $10,000.00,  if  the  intent  is  there. 

And,  again,  the  Government  says,  "Well,  look  at 
the  number  of  checks  that  are  omitted."  Well,  you 
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can  do  a  lot  of  things  with  figures.  You  can  take  the 
checks  and  take  the  number  of  checks  and  see  how 
much  income  was  omitted,  but  it  isn't  income  that 
they  are  giving  you.  It  is  checks  that  are  omitted. 
Look  at  the  exhibits  and  see  how  much  income  was 
omitted.  Under  the  Government's  contention,  if  I 
earned  $10,000.00  per  year  and  I  got  nine  checks  for 
one  dollar  each  and  if  the  rest  of  it  were  all  in  one 
check  and  in  reporting  it,  and  I  inadvertently 
omitted  the  nine  checks,  then  I  would  have  been 
omitting  approximately  99  per  cent  of  my  income, 
under  the  Government's  approach  to  this.  And  that 
isn't  proper. 

I  think  if  you  will  check  the  evidence  yo\i  will 
find  that  over  the  years  in  the  indictment — I  don't 
know^  what  figures  Mr.  Bantz  has — but  our  figures 
totaled  come  to  $447,371.00  which  Mr.  Palermo 
earned  during  that  period  of  time,  '50  through  '53, 
and  he  reported  $365,000.00,  which  means  unre- 
ported $82,000.00,  or  approximately  eighteen  per 
cent. 

Now,  continuing  with  the  Government's  conten- 
tion, there  was  some  claim  that  there  was  a  conceal- 
ment of  the  sources  of  income  because  names  didn't 
appear  in  the  books.  Now,  w^hen  [608]  they  talk 
about  the  books  they  are  talking  about  these  two  or 
three  books  which  we  put  in  evidence  but  those 
don 't  constitute  all  of  the  books  of  a  taxpayer.  Any- 
thing that  a  taxpayer  has  in  his  possession  con- 
stitute his  books.  Mr.  Palermo  had  those  books  and 
he  had  practically  all  of  his  bank  statements  in  his 
custody,  in  his  possession,  showing  amounts  that  he 
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had  deposited  in  his  bank  accounts  and  the  checks 
that  he  had  written,  and  in  addition  he  had  Exhibit 
108,  I  believe  it  is,  which  are  the  deposit  slips.  Now, 
those  deposit  slips  are  as  much  a  part  of  Mr.  Pa- 
lermo's records  as  those  books.  So,  if  you  look  at 
Exhibit  108  you  will  find  that  there  could  be  no 
concealment  of  sources  of  income  because  every  one 
of  his  sources  of  income  appear  in  those  exhibits. 
Not  all  the  checks  are  in  there  because  he  didn't 
deposit  all  of  his  checks  but  his  sources  of  income 
are  in  those,  and  he  had  them  and  he  retained  them. 
And  in  addition  to  that,  Mr.  Palermo  testified  that 
the  first  time  he  met  Don  Blankenship  in  the  fall 
of  1954  he  was  asked  as  to  his  sources  of  income 
and  he  advised  him  of  those  sources  of  income,  and 
Mr.  Blankenship  did  not  oppose  that  testimony. 

Also,  there  is  some  testimony  concerning  the  bank 
balances  at  the  ends  of  the  years,  and  Mr.  Bantz 
says  that  that  is  proof  right  there:  His  bank  bal- 
ance goes  up  and  his  net  worth  goes  u]),  and  he 
should  know.  Well,  take  a  look  at  the  bank  balances. 
The  bank  balances  fluctuate  all  the  time.  [609]  The 
end  of  the  year  is  merely  a  bookkeeping  point  and 
as  was  pointed  out  to  you  yesterday  it  goes  up  to 
$80,000.00  and  goes  down  to  $30,000.00  or  $50,000.00. 
There  is  nothing  consistent  about  the  bank  balances. 
T  don't  believe  you  can  say  that  the  increase  in  the 
bank  balance  proves  intent  to  evade  taxes. 

Now,  what  has  Mr.  Palermo  done  affirmatively,  at 
the  moment,  not  looking  from  the  standpoint  of 
what  the  Government  has  produced  or  proved,  but 
what  has  Mr.  Palermo  done  or  said  which  tends  to 
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deny  the  existence  of  intent?  Well,  first  of  all,  as  I 
mentioned  before,  he  has  categorically  denied  any 
intent  while  on  the  stand.  In  order  to  find  Mr.  Pa- 
lermo guilty  of  tax  evasion  you  have  to  say  that  he 
committed  perjury  up  here  on  the  stand.  And  sec- 
ondly, although  Mr.  Bantz  says  this  hasn't  anything 
to  do  with  it,  he  has  fully  and  completely  co-oper- 
ated with  the  Internal  Revenue  Service.  They  have 
been  given  all  the  information  they  asked  as  to 
sources  of  income,  assets.  They  were  given  net 
worth  statements  and  profit  and  loss  statements  and 
he  has  given  them  full  opportunity  to  examine  every 
record  that  he  had  in  his  possession.  And  along  that 
line,  as  testified  yesterday,  Mr.  Blankenship  came  to 
see  him  in  the  fall  of  1954  and  asked  him,  ''How 
much  money  did  you  have  in  the  bank?"  And  he 
said,  ''here  at  White  Salmon  I  don't  know."  And  he 
said,  "I  will  go  up  and  get  the  bank  statements  and 
I  will  bring  them  down."  And  they  [610]  compared 
nothing  right  then.  And  he  told  them  that  he  had  an 
account  down  at  Stevenson  and  he  didn't  know  how 
much  he  had  in  it  but  he  could  go  down  and  find 
out.  Mr.  Palermo  said  that  he  thought  that  his  gross 
was  correct  on  his  income  tax  returns  and  his  books 
and  the  net  was  correct  and  that  his  taxes  were 
correct.  And  Mr.  Bates  who  made  out  the  returns 
and  makes  out  150  returns  per  year  said  in  his  opin- 
ion those  figures  were  reasonable.  Now,  if  Mr.  Bates 
who  made  out  150  tax  returns  a  year  and  makes  out 
returns  for  other  loggers  would  figure  that  those 
erross  and  not  and  tax  figures  were  reasonable,  is  it 
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logical  that  Mr.  Palermo  not  think  that  they  are 
reasonable  ? 

Again,  what  is  the  difference  between  this  case 
and  a  tax  evasion  case,  a  logical  tax  evasion  case? 
First  of  all,  if  Mr.  Palermo  were  going  to  evade 
taxes  and  was  going  to  attempt  to  get  awaj  with 
some  money  from  the  United  States  of  America, 
wouldn't  he  follow  the  normal  jjrocedure  of  having 
bank  accounts  in  widely  separated  areas  or  imder 
assumed  names,  or  cash  stuffed  away  in  safety 
deposit  boxes  or  stuff  hke  that?  We  don't  have  any 
of  that  here.  What  did  he  do?  He  put  practically 
all  of  his  money  in  a  small-town  bank  at  White  Sal- 
mon in  his  checking  account.  Is  it  logical  that  a  man 
seeking  to  evade  taxes  is  going  to  put  all  that 
money  in  a  checking  account  in  a  small-town  bank  ? 
And  he  didn't  make  any  effort  to  conceal  the  exist- 
ence of  that  bank  account?  There  [611]  is  a  finan- 
cial statement  in  eAddence  here  given  in  1953  in 
which  he  put  down  that  he  had  $50,000.00  in  his 
bank  account,  his  checking  account.  Now,  is  Mr. 
Palermo,  seeking  to  evade  taxes  according  to  Mr. 
Bantz  from  1950  to  1953,  going  to  go  across  the 
street  or  wherever  it  is  in  White  Salmon  to  one 
of  the  men  he  knows— and  he  knows  an  awful  lot  of 
other  people  in  that  small  town — is  he  going  to  go 
over  there  and  put  down  that  he  has  $50,000.00  in 
his  checking  account  when  he  is  trying  to  keep  that 
information  from  becoming  too  public  because  if  it 
does  become  too  public  he  might  get  in  trouble  with 
the  tax  authorities?  That  is  not  logical. 

Nor  did  Mr.  Palermo  keep  separate  accounts,  ono 


534  Joe  Palermo  vs. 

for  his  personal  and  one  for  his  business.  He  just 
dumped  everything  in  there. 

Again,  with  reference  to  the  accounts  in  the  banks 
during  the  period  of  the  indictment,  out  of  $447,- 
371.00  that  he  earned,  he  put  $437,000  of  it  in  his 
bank  account.  And  the  Government  says  that  that 
is  the  way  a  tax  evader  would  act.  I  submit  to  you 
that  it  is  not. 

Again,  he  received  all  of  his  money  by  check.  He 
didn't  have  anybody  paying  in  cash.  He  got  every- 
thing by  check  and  his  sources  of  income  were  few. 

Now,  a  man  might  conceivably  think  that  he  could 
get  away  with  some  money  from  the  United  States 
Government  if  he  did  a  big  cash  business,  by  put- 
ting $5.00  cash  in  the  tax  and  [612]  saying  that  that 
is  Uncle  Sam's  and  put  $5.00  in  his  pocket  and  say 
that  is  mine.  But  look  at  the  evidence.  In  1950  he 
had  2,  4,  6,  7  sources  of  income  all  by  check.  In  1951 
five  sources  of  income  all  by  check.  In  1952,  twelve 
sources  of  income  by  check ;  and  in  1953,  five  sources 
of  income  all  by  check.  Not  only  all  by  check  but 
all  from  mills  in  the  immediate  vicinity  where  he 
lived,  and  large  checks. 

Now,  does  it  appear  logical  to  you  that  Mr.  Pa- 
lermo, having  that  few  sources  of  income  who  are 
all  paying  him  by  check  and  he  signs  his  name  on 
a  check  and  he  puts  it  in  the  bank  account  and/or 
cashes  it  and  it  goes  right  back  to  the  man  who 
wrote  the  check  to  him,  some  of  these  large  saw- 
mills, does  it  sound  logical  that  he  thinks  that  he 
can  do  that  and  cover  up  and  conceal  those  sources 
of  income,  and  not  report  income  and  hope  to  s^et 
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away  with  it,  with  that  few  sources'?  As  I  say,  it 
is  not  logical. 

Again,  he  did  practically  all  of  his  own  business 
by  check  himself.  He  wrote  cheeks  out  of  his  bank 
account.  He  didn't  receive  a  check  and  take  it  and 
cash  it  except  in  a  few  instances  for  the  purchase 
of  either  some  groceries  or  some  items  down  in 
Vancouver,  Washington,  and  Portland,  Oregon, 
where  people  wouldn't  accept  checks  from  him  be- 
cause he  was  a  logger.  The  vast  majority — prac- 
tically all  of  everything  that  he  purchased  or  paid 
for  came  right  out  of  his  checking  account  at  White 
Salmon.  If  he  bought  timber  he  paid  his  [613] 
check.  If  he  bought  trucks  or  bought  a  loader  or  if 
he  bought  a  car,  anything  he  did,  he  did  it  by  check. 
He  kept  a  record  of  it  and  the  checks  are  in  evi- 
dence. Is  that  the  actions  of  a  man  attempting  to 
conceal  his  income? 

Nor  did  he  take  cheeks  out  and  buy  items  from 
people  by  indorsing  the  checks  over  to  them  and 
buying  something  for  himself  or  some  asset  that  he 
could  hang  onto.  He  did  none  of  the  things  that 
logic  tells  you  he  would  do  if  he  sought  to  evade 
taxes.  As  a  matter  of  fact,  for  everything  that  he 
spent  money — jjractically  everything  that  he  spent 
money  for  went  out  by  check.  Again,  did  he  hide 
any  of  his  assets  ?  In  other  words,  did  ho  buy  some- 
thing that  wasn't  readily  discoverable?  Because 
that,  I  submit  to  you,  is  the  logical  approach  of  a 
tax  evader. 

What  did  he  buy?  He  bought  the  house  where 
lie  lived  and  he  bought  some  rental  houses  over  at 
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White  Salmon,  equipment  for  his  logging  company. 
He  bought  some  stock  in  a  gold  mine.  I  don't 
know  whether  it  has  anything  in  it  but  in  any  event 
he  bought  it  from  people  at  White  Salmon.  It  is  a 
corporation  and  the  president  lives  at  White  Sal- 
mon. There  was  nothing  that  he  took  and  purchased 
either  imder  an  assumed  name  or  anj^thing  else  and 
hid.  He  unfortunately  bought  a  hotel  right  across 
the  river  at  Hood  River.  And  so,  again,  he  didn't 
follow  the  logical  approach  of  purchasing  assets 
and  hiding  them.  [614] 

Again,  what  would  a  man  seeking  to  evade  taxes 
do  with  reference  to  his  records?  If  he  thought  he 
was  going  to  get  away  with  it,  and  anybody — I  as- 
sume that  anybody  that  tries  to  Adolate  the  law  and 
thinks  he  is  going  to  get  away  with  it  when  he  starts 
it,  wouldn't  he  destroy  records  and  wouldn't  he  do 
away  with  records?  He  hasn't.  They  are  right  here, 
his  checks,  his  books,  deposit  slips,  and  cancelled 
checks  and  statements.  Again,  with  reference  to  Mr. 
Palermo,  you  saw  him  on  the  stand  yesterday  after- 
noon. You  have  received  some  impression  of  what 
kind  of  a  man  he  is.  We  had  character  Avitnesses 
and  I  think  that  those  character  witnesses  testified 
completely  honestly.  They  have  all  known  him  for 
a  long  time  in  a  small  town.  I  don't  know  how  many 
of  you  have  ever  lived  in  a  small  town  but  I  imagine 
that  is  one  place  where  a  reputation  is  important, 
because  I  live  in  a  small  town  myself  and  you  get 
talked  about.  It  might  be  good  and  it  might  be  bad 
but  everybody  knows  everybody  else's  business.  And 
his  reputation  has  been  and  is  all  right,  according 
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to  the  testimony,  for  honesty  and  truthfulness  and 
has  a  law-abiding  character,  anywhere  from  favor- 
able to  excellent ;  and  in  addition  to  that,  two  of  the 
witnesses  said  that  that  was  also  their  personal 
opinion.  Jolly  Sprague  testified  to  that  effect  and 
he  has  known  Mr.  Palermo  for  a  long  time.  And 
these  witnesses  were  whom  ?  Mr.  Bates,  the  man  who 
made  out  his  income  tax  returns,  so  testified.  Of 
course,  his  [615]  father-in-law  testified  that  way.  I 
don't  know  whether  his  mother-in-law  would  have 
testified  that  way  but  his  father-in-law  believes  that 
his  reputation  is  a  good  one.  Marion  Babb,  who  is 
the  manager  of  the  bank.  Jolly  Sprague,  as  I  said 
before,  Mr.  Crowe,  the  Klickitat  County  Commis- 
sioner, Mr.  McCoy,  the  insurance  man,  and  Mr. 
Reed,  his  attorney. 

How  does  a  man  get  a  reputation  ?  He  gets  a  good 
reputation  by  being  a  good  man.  And  does  it  again 
sound  logical  that  a  man  who  is  now  forty-eight 
years  old,  and  in  1950  would  have  been  forty-one 
years  old,  that  that  man  will  live  until  he  is  fortv- 
one  years  old  in  1950,  and  forty-eight  in  1,957,  and 
establish  a  reputation  for  honesty  and  for  truth- 
fulness and  for  being  a  law-abiding  citizen,  and 
then  here  he  is  a  tax  evader?  It  isn't  likely.  Some- 
where along  the  line  a  man  will  do  something  if  he 
is  criminally  inclined  that  will  show  up,  and  in 
order  to  find  Mr.  Palermo  guilty  you  have  to  say 
that  he  is  criminally  inclined. 

Now,  in  addition  to  that,  Mr.  Bantz  says  that 
these  people  testified  that  they  didn't  know  thnf  ]i(> 
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had  under-reported  so  much  money.  Well,  that  is 
not  exactly  what  the  witnesses  testified  to.  One  of 
them  testified  that  he  did  not  know  that  during  the 
years  1950  to  1953,  but  it  is  a  cinch,  ladies  and 
gentlemen,  that  those  people  have  known  ever  since 
this  man  was  indicted,  and  the  witnesses  certainly 
know  it  from  having  been  up  here  in  court.  [616] 

What  do  we  have  as  a  man  here?  We  have  Mr. 
Palermo  who  is,  and  has  been  all  of  his  life,  a  hard- 
working logger.  There  is  no  evidence  at  any  time 
with  this  money  that  he  was  making  that  he  was 
living  high  and  spending  money  on  himself  in  large 
quantities,  gambling  and  drinking  and  anything 
else.  We  admit  that  the  money  was  piling  up  there 
but  what  was  Mr.  Palermo  doing?  Was  he  trying 
to  hide  it  or  do  anything  else?  No,  he  was  just  out 
working  in  the  woods. 

The  Government  contends  that  Mr.  Palermo  is 
an  astute  businessman.  Well,  I  ask  you,  would  a 
Inisinessman  try  to  keep  his  own  records  where 
without  any  prior  experience  or  business  on  his 
own,  where  he  had  been  nothing  but  a  truck  driver 
in  1930  and  a  sawmill  worker  from  1930  until  1947, 
he  had  been  a  truck  driver  and  working  in  the  saw- 
mill and  he  never  had  any  experience  on  books  or 
anything  else,  would  an  astute  businessman  try  to 
keep  his  own  books  on  a  business  grossing  over 
$100,000.00  per  year?  Would  an  astute  businessman 
buy  a  hotel  without  asking  anyone  for  advice  where 
that  hotel,  as  he  subsequently  learned,  that  the  op- 
erators had  gone  into  bankruptcy?  He  got  no  in- 
formation at  all  about  whether  it  was  a  going  busi- 
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ness  or  not,  and  he  bought  a  hotel  thinking  he  could 
operate  it,  and  he  never  had  even  run  a  hotel.  And 
how  did  he  end  up?  He  lost  $12,000.00  per  year 
cold  cash  while  he  had  it.  $17,000.00  per  year  includ- 
ing depreciation.  Is  that  an  astute  businessman  or 
is  that  a  [617]  man  who  is  trying  to  evade  taxes? 
Would  an  astute  businessman  buy  cars  on  condi- 
tional sales  contract  with  $50,000.00  in  his  bank  ac- 
count? Now,  why?  It  isn't  logical.  If  he  has  got 
$50,000.00  in  his  checking  account,  why  didn't  he 
pay  cash?  What  did  he  do?  He  had  to  pay  finance 
charges  from  GMAC  and  payments.  And  certainly 
he  wasn't  hiding  anything  on  his  Cadillac;  and  cer- 
tainly it  isn't  a  crime  to  own  a  Cadillac,  ladies  and 
gentlemen.  It  never  has  been  and  never  will  be.  But 
he  bought  a  Cadillac  for  $1,577.00  and  a  trade-in. 
Now,  if  he  could  write  out  a  check  for  $1,577.00, 
couldn't  he  sit  down  and  write  one  for  the  balance 
which  was  a  little  over  $1,000.00?  He  couldn't  hoi)e 
to  possibly  hide  the  fact  that  he  had  anything  in 
the  bank,  that  he  had  money  in  the  bank,  by  not 
writing  an  amount  for  $1,000.00  for  the  additional 
payment.  And  it  was  just  like  he  said,  that  he  was 
a  truck  driver  and  he  had  earned  nothing  until 
1947  and  then  he  got  to  earning  that  money,  and  he 
had  thought  nothing  about  buying  cars  on  conditional 
sales  contracts.  He  thought  notliing  about  it  and 
just  went  ahead  and  bought  on  conditioiial  sales 
contract. 

And  so  I  say  what  we  have  here  is  not  a  case  of 
a  man  wilfully  trying  to  evade  taxes.  We  have  a 
man  who  worked  for  somebodv  else  for  seventeen 
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years  and  driving  a  truck,  and  he  got  into  the  log- 
ging business  and  he  started  making  more  money  in 
one  year  than  he  probably  made  in  the  [618]  seven- 
teen years  that  he  was  driving  truck.  Now,  if  he 
had  been  a  logger  on  his  own  for  twenty  years  mak- 
ing this  kind  of  money  and  then  all  of  a  sudden  this 
money  didn't  all  show  up  in  his  books,  then  I  would 
agree  with  Mr.  Bantz.  I  would  say  yes.  There  would 
be  a  case  of  tax  evasion  because  there  is  a  man  that 
has  had  experience  and  knows  how  much  he  made 
and  knows  how  much  he  can  expect.  But  we  don't 
have  anything  like  that.  All  we  have  is  a  working 
man  who  started  making  money  and  didn't  know 
what  to  do  with  it.  He  had  too  much  of  it.  And  I 
Avould  say  that  it  is  probably  as  true  in  the  case  of 
Mr.  Palermo  as  it  would  be  you  or  me  if  we  were 
given  the  responsibility  of  taking  care  of  $100,00.00 
per  year  just  like  that  after  having  nothing  but 
$4,500.00  per  year  as  wages  where  your  taxes  had 
been  withheld  from  you  and  you  were  given  to 
suddenly  take  care  of  it,  and  you  are  out  working 
in  the  woods  and  seeing  that  those  logs  are  cut 
down  and  sold  I  would  submit  without  any  past  ex- 
perience. The  omissions  as  they  occurred  here  are 
logical  and  are  logical  from  the  standpoint  of  inno- 
cence and  not  from  the  standpoint  of  tax  evasion. 

As  I  said  to  you,  I  submit  that  Mr.  Palermo  is 
innocent,  and  as  I  also  told  you  I  would  like  to  have 
3^ou  believe  that  completely,  too.  But  I  am  not  asking 
that.  I  am  asking  only  that  you  find  a  reasonable 
doubt,  and  when  you  retire  to  the  jury  room  I  re- 
quest that  you  look  at  nil  of  the  [61,9]  evidence,  as 
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I  have  reviewed  it  here  for  you,  and  I  think  you 
will  have  to  come  to  the  conclusion  that  there  is  a 
reasonable  doubt.  Thank  you. 

The  Court:  The  court  will  take  a  ten  minute  re- 
cess. 

(Whereupon,   after  the  morning  recess  the 
following  proceedings  occurred:) 

PLAINTIFF'S  CLOSING  ARGUMENT 

Mr.  Bantz:  Your  Honor,  Ladies  and  Gentlemen 
of  the  Jury,  Mr.  Moore  and  Mr.  Velikanje:  I  have 
again  a  few  minutes  to  discuss  this  and  rebut  any 
part  of  the  discussion  I  desire  by  Mr.  Moore,  which 
I  thought  was  very  good.  But  I  want  to  start  out  by 
saying:  He  apparently  relies  a  lot  on  logic.  I  have 
never  understood  any  criminal  case  and  I  don't 
think  you  can  imderstand  any  criminal  case  when 
it  comes  to  logic.  If  they  were  logical  we  would 
never  have  a  criminal  case.  It  is  the  type  of  thing 
that  you  can  never  put  your  finger  on  that  makes 
someone  do  something.  If  they  were  logical  about 
it  they  would  say  that  they  would  do  it  A,  B,  C,  D, 
and  they  would  do  it  that  way,  but  in  criminal  mat- 
ters in  considering  a  criminal  case  logicalness  has 
never  much  to  do  with  it.  I  have  never  felt  that  in 
any  criminal  case  where  you  have  to  show  intent  in 
their  actions  that  logic  enters  into  it.  I  also  want  to 
say  that  I  don't  have  to  say  to  the  jury  and  the 
com-t  that  the  man  is  criminally  inclined  as  a  de- 
fendant. That  is  going  a  little  bit  further  [620] 
tlian  T  want  to  go  in  one  of  those  cases.  We  must 
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prove  our  case  beyond  a  reasonable  doubt  and  the 
Court  will  instruct  you  that  you  must  find  beyond 
a  reasonable  doubt,  but  I  am  not  saying  that  we 
must — in  fact,  I  am  denying  that  we  must  prove 
that  he  was  criminally  inclined,  but  we  must  prove 
that  he  did  those  acts  and  did  them  beyond  a  rea- 
sonable doubt,  because  criminally  inclined  is  some- 
thing that  each  of  you  w^ould  have  your  own  version 
of  what  that  meant.  We  have  to  show  the  intent 
and  I  think  we  have  shown  it  by  a  scheme  and  his 
acts. 

Mr.  Moore  says  because  he  made  a  mistake  that 
doesn't  make  it  a  crime.  And  he  says  he  is  not  ex- 
perienced in  business.  How^  long  do  you  have  to  go 
along  to  be  experienced?  Here  is  a  man  who  for  the 
seven  years  we  have  talked  about  certainly  was  ex- 
perienced by  the  end  and  by  the  end  of  1953  was 
certainly  experienced.  I  am  not  saying  that  Mr.  Pa- 
lermo made  one  mistake  and  I  am  not  saying  that 
he  made  two  mistakes.  I  am  just  saying  that  he 
made  99  out  of  235,  and  some  time  along  the  way 
we  have  got  to  get  to  the  point  where  it  steps  beyond 
being  a  simple  mistake. 

Now,  by  a  reasonable  doubt,  if  there  is  a  reason- 
able doubt,  he  is  not  gTiilty  if  there  is  no  intentional 
and  wilful  violation  of  the  law,  and  there  must  be 
an  intentional  violation  of  the  law.  Now,  I  ask  you: 
How  many  years  do  we  have  to  go  along  to  show 
what  it  is.  For  the  seven  years  [621]  we  showed  it, 
1948  to  1953  and  part  of  1954,  we  showed  the  same 
pattern.  Sure.  Maybe  he  could  make  a  mistake  ore 
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year.  I  wouldn't  deny  it  myself  and  I  think  that  the 
Judge  would  never  let  us  get  to  the  jury  if  it  is  one 
year  under  the  circumstances;  but  we  are  talking 
about  four  indictment  years  and  two  years  ahead  of 
time  and  one  year  afterwards  that  the  defendant 
did  exactly  as  he  desired.  He  put  in  his  books  and 
records  exactly  what  he  wanted  to  put  in  there  and 
report  on  his  income  tax  return. 

How  simple  can  it  be  ?  He  has  a  book  and  you  can 
have  it  in  the  evidence  and  it  says  ''Receipts."  He 
knew  who  his  customers  were  there  and  he  listed 
those  that  he  wanted,  and  when  he  got  tired  he  did 
not  list  anything.  And  that  book  is  in  evidence, 
and  that  book  and  record  is  exactly  what  came  out 
in  his  income  tax  through  the  intermediary  of  an 
accountant  or  individual  who  made  up  his  income 
tax.  And  then  he  says,  "I  am  not  responsible  for 
the  other  99." 

Mr.  Moore  says  that  the  amount  of  money  has 
nothing  to  do  with  it.  The  amount  of  money  is  one 
of  the  circumstances  you  can  take  into  considera- 
tion in  this  trial.  And  the  evidence  here  of  the 
amount  percentage- wise,  sure,  when  there  is  fourteen 
per  cent  when  you  get  to  dealing  with  $400,000.00, 
it  isn't  a  large  amount  of  money,  but  certainly  as 
he  went  along  those  years,  I  say  that  it  is  a  consist- 
ent ])attern,  it  is  consistent  with  a  pattern  and 
scheme  in  this  case  right  [622]  down  to  the  last  de- 
gree. 

Now,  apparently  he  wants  to  feel  that  we  should 
put  some  blame  on  Mr.  Brown  for  1954  when  they 
wore  $4,960.67  off.  Tt  appeared  to  me  that  the  rec- 
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ords  that  Mr.  Brown  put  in,  which  were  Exhibits 
66  and  67,  and  the  others  Mr.  Brown  made  up,  he 
made  an  absolute  disclosure  to  Mr.  Brown — Mr. 
Palermo  did — of  what  he  wanted  to.  Mr.  Brown 
went  to  the  bank  and  he  looked  everything  up  and 
when  he  didn't  come  up  with  $4,960.67,  it  is  because 
Mr.  Palermo  didn't  record  it  in  his  books.  There 
would  be  no  money  in  the  books  if  he  didn't  put 
it  in  his  books  and  he  had  been  paid  that  money  and 
he  didn't  have  it  in  his  books.  He  said  it  is  a  mis- 
take. It  is  a  mistake  of  over  $100,000.00  for  those 
years. 

Now,  Mr.  Moore  says  we  have  some  discrepencies. 
He  says  it  is  $400,000.00,  and  I  am  using  $500,- 
000.00.  I  am  using  the  figures  of  1948  and  1949  be- 
cause it  showed  a  pattern,  the  amount.  He  is  not 
being  charged  for  those  years.  But  we  must  prove 
that  he  evaded  income  tax  by  a  substantial  amount. 
We  have  charged  him  with  a  substantial  amomit 
and  he  evaded  taxes  in  a  substantial  amount,  and 
certainly  we  have  proved  a  substantial  amount. 

Now,  he  told  you  about  his  being  a  truck  driv(^r 
and  he  didn't  know  what  a  dollar  was  like.  Do  you 
recall  what  he  had  in  1953  ?  The  lowest  amount  he 
had  in  the  bank  was  $58,000.00  and  the  highest  was 
$98,000.00.  It  varied  but  it  [623]  didn't  vary  too 
much;  it  didn't  vary  where  he  had  $200.00  and 
$500,000.00.  He  always  had  a  considerable  sum  in 
the  bank.  He  knew  he  had  a  considerable  sum  and 
he  was  dealing  in  large  figures,  and  yet  he  didn't 
report  the  large  figures.  It  is  all  a  ])art  of  the  case 
and  the  over-all  picture.  I  don't  want  you  to  under- 
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stand  that  I  am  saying  tliat  because  he  had  $50,- 
000.00  in  the  bank  he  is  guilty  of  anything,  and  if 
he  is  guilty  of  anything  it  is  because  he  had  $50,- 
000.00  in  the  bank.  That  doesn't  mean  that  they 
checked  him  because  he  had  that  much  money  in 
the  bank  because  if  they  checked  everybody  with 
$50,000.00  the  Internal  Revenue  couldn't  get  around 
the  country.  But  if  he  had  $50,000.00  didn't  that 
poor  logger  know  it?  Yes,  certainly  he  had  cash  in 
the  bank  and  that  certainly  means  one  thing  to  you 
as  it  does  to  me,  that  he  knew  that  he  was  making 
a  large  amount  of  money  along  the  way. 

Mr.  Moore  says  he  suddenly  started  making 
money  and  he  couldn't  account  for  it.  All  I  could 
say  is  that  in  1948  and  1949  he  said  he  didn't  make 
dJ\y  money.  He  kept  track  of  that  so  he  could  take 
it  off  of  his  tax  return  in  1948  and  he  made  $1,800.00 
in  1949  and  he  kept  track  of  that.  And  then  he  had 
an  income  in  1950  where  it  became  substantial,  but 
he  still  had  the  first  two  years  of  practice  of  with- 
holding checks  each  year  right  up  to  the  indictment 
years,  and  he  certainly  had  enough  practice  of  with- 
holding so  that  by  the  [624]  time  1953  came  around 
there  was  just  enough  checks  on  his  books  and  rec- 
ords. 

I  admit  that  he  co-operated  with  us.  From  the 
time  we  started  investigating  here  we  had  looked 
at  his  books  and  records.  We  don't  ask  him  to  turn 
everything  over.  He  knew  that  there  was  something 
wrong.  He  co-operated.  He  co-operated  after  we 
found  out  he  had  evaded  his  income  tax.  Then  hv 
found  out  that  he  had  better  try  and  clean  his  skirts. 


546  Joe  Palermo  vs. 

Now,  another  thing,  he  says  he  hasn't  attempted 
to  hide  anything  because  he  is  dealing  in  checks.  I 
am  not  claiming  he  is  dealing  in  pinballs  or  any- 
thing else  except  checks.  These  checks.  And  that  is 
the  only  thing  he  could  deal  with.  He  has  dealt  with 
twelve  or  fifteen  people.  They  are  the  people  that 
deal  in  checks  and  he  couldn't  get  any  money  any 
other  way.  If  he  went  down  and  said,  "Give  me 
$6,000.00  in  cash,"  they  would  faint.  He  has  to  deal 
in  checks.  Now,  there  is  no  crime  that  he  cashed 
the  checks  and  kept  the  money  in  cash.  I  do  that 
myself  and  you  do  that  yourself. 

What  we  ask  you  is  to  take  a  look  at  the  checks 
in  evidence.  See  where  they  are  cashed  and  see  the 
number  of  checks  that  are  cashed  and  check  them 
to  compare  with  the  num]:)er  of  checks  that  aren't 
reported.  They  are  not  large  checks,  $240.00  and 
checks  like  that.  It  isn't  in  itself  a  guilty  thing  to 
do  that.  It  is  just  one  thing,  and  I  am  [625]  talking 
about  the  amount  of  money  and  how  he  did  it  and 
how  he  handled  his  books  and  records. 

Now,  he  says  that  he  apparently  is  not  a  business- 
man, he  is  not  an  astute  businessman.  How  can  we 
hold  him  responsible  for  his  actions  when  he  is  not 
an  astute  business  man  1  He  is  a  better  businessman 
than  I  am.  He  is  a  better  businessman.  When  he 
started  out  in  1947  he  had  a  net  worth  of  $4,800.00 
and  admittedly  takes  that  money  and  has  the 
amount  of  money  that  we  find  by  the  evidence.  He 
buys  a  hotel  and  he  lost  $12,000.00,  you  remember, 
and  he  had  it  for  the  purpose  of  making  money.  H( 
says  he  sold  the  hotel  and  got  a  motel  and  a  piece  oi 
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property  and  some  cash.  He  is  a  pretty  good  busi- 
nessman and  he  knows  the  value  of  a  dollar. 

He  knows  how  to  keep  his  books  and  when  he 
wanted  to  put  a  check  down  he  put  it  down  and  the 
next  time  it  did  not  get  in  his  books  and  the  next 
time  he  would  not  account  for  it  in  his  bank  ac- 
count, and  he  wants  us  to  believe  that  he  simply 
forgot  it,  when  he  did  it  in  99  out  of  235.  To  me 
it  is  beyond  the  scope  of  a  mistake.  Each  year  it  is 
the  same  pattern. 

Another  thing,  Mr.  Moore  says  if  you  are  going 
to  find  him  guilty  you  have  got  to  find  him  guilty 
of  perjury.  I  am  not  charging  him  with  perjury.  I 
have  not  had  a  defendant  that  gets  u])  on  the  stand 
and  says,  ''I  did  it,"  and  admit  the  whole  [626] 
thing. 

Naturally  he  is  supposed  to  deny  it  and  that  is 
why  he  is  standing  trial,  and  he  is  not  being  tried 
for  perjury  if  you  can  find  him  guilty.  If  he  is 
going  to  admit  it,  he  would  have  admitted  it  a  long 
time  ago  and  not  admit  it  at  the  trial. 

Now,  another  thing,  he  says  that  Mr.  Bates  looked 
at  his  returns  and  found  them  reasonable,  and  says 
there  was  reasonableness  about  the  returns  because 
it  looked  like  his  gross  and  net  profit  w^as  about  the 
right  percentage.  You  know  that  the  only  fellow 
that  knew  whether  it  was  reasonable  or  not  was  Pa- 
lermo himself.  Each  year,  say  he  takes  in  $6,000.00 
income  and  he  would  have  another  $10,000.00  in  his 
hind  pocket,  he  is  the  only  one  that  knew  about  it 
because  he  didn't  tell  anybody  else  about  it.  If  he 
had   told   anybody   else   about   it,   we   wouldn't   l^e 
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here  today,  because  each  and  every  one  of  the  people 
that  made  out  his  income  tax  reported  everything 
that  he  gave  to  them. 

There  is  no  question  about  expenses.  He  re- 
ported them  all  the  time.  We  are  not  taking  a  dime 
away  from  him  as  far  as  that  is  concerned.  All  we 
ask  is  that  he  report  the  money  he  made,  and  we 
want  him  to  pay  tax  on  that  other  $20,000.00  out  of 
the  $100,000.00  that  he  put  in  his  hind  pocket. 

We  are  alleging  here  that  he  wilfully  and  with 
intent  to  do  it,  concealed  it  and  evaded  his  income 
tax.  and  if  we  [627]  haven't  proved  it  you  should 
find  the  man  not  guilty,  that  is  if  we  haven't  proved 
that  he  wilfully  and  knowingly  had  the  intent  to 
evade  his  income  tax  you  should  find  him  not  guilty, 
but  if  we  have  proved  it  you  should  find  him  guilty, 
and  you  have  that  duty  to  make  your  decision  from 
the  evidence.  It  is  a  tough  job.  It  is  a  tough  job 
for  all  of  you.  Mine  isn't  a  tough  job.  I  get  paid 
every  month.  But  you  have  the  duty  of  arriving 
at  a  verdict  in  this  case  and  stand  up  to  the  courage 
of  your  convictions.  And  in  this  case  I  say  we  have 
proved  that  the  man  is  guilty  beyond  a  reasonable 
doubt  because  that  is  the  duty  I  have  to  prove  it  as 
prosecutor  for  the  United  States  of  America. 

Again,  I  want  to  just  hinge  a  moment  on  the 
matter  of  reputation.  Undoubtedly,  his  reputation 
is  good.  He  says  that  these  men  have  known  about 
what  he  has  done  that  came  out  in  the  trial.  That 
wasn't  my  idea  of  the  testimony  at  all.  I  don't 
think  I  went  into  it  at  all,  and  I  don't  think  anyon( 
else  knew  about  it  at  the  time  that  they  talked  U 
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the  other  people.  Do  you  mean  to  tell  me  that  they 
come  up  here  when  they  learn  in  the  indictment — 
the  indictment  says  he  did  it  wilfully  and  intention- 
ally— do  you  want  them  to  believe  the  indictment, 
that  isn't  the  intention  that  they  believe  the  indict- 
ment, but  if  they  believe  the  indictment  that  he  stole 
the  money  for  four  years,  then  that  is  incorrect  to 
come  up  here  and  say  that  the  man  has  a  good  repu- 
tation [628]  when  he  stole  money  for  four  years. 
How  could  they  know  his  reputation  when  they  didn't 
know  what  he  had  done  there  and  admittedly  so  in 
this  court. 

Now,  they  brought  out  that  he  had  a  Cadillac. 
I  owmed  a  Cadillac  myself  and  I  didn't  pay  quite 
as  much  money  for  it  myself,  and  I  don't  want  you 
to  feel  there  is  anything  wrong  when  it  is  put  in 
the  evidence  that  he  bought  that  on  conditional 
sales  contract.  But  you  look  at  the  income  tax 
where  he  puts  every  dime  down  of  expenses  and 
he  pays  his  income  tax  on  the  money  that  he  actu- 
ally made  during  the  year.  There  isn't  anything 
wrong  there  at  all.  It  is  a  pretty  good  business 
method  to  do  it  that  way,  when  you  pay  sixty  per 
cent  of  the  money  that  is  net,  like  he  was  making 
$40,000.00  that  year,  the  expenses  come  right  off  of 
the  top  and  he  can  have  his  money  in  there.  There 
is  nothing  wrong  in  that  and  it  is  not  the  way  of  a 
bad  business  man.  This  is  done  all  the  time.  And 
people  go  out  and  borrow  money  when  they  have 
money  when  they  need  it  for  some  purpose  and  I 
think  that  goes  to  show  he  was  a  good  business  man. 

Now,  I  want  to  just  take  a  minute  here  and  tell 
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you  why  it  appears  to  me  that  there  had  to  be  a 
scheme  and  pattern  that  he  had  to  follow.  He  had 
to  enter  in  his  books  or  keep  track  in  his  books  of 
one  check  for  every  five  days — if  you  will  just  sit 
down  in  the  jury  room  with  a  pencil  and  paper 
when  you  get  there — it  was  one  check  for  every 
five  [629]  days  or  maybe  a  little  less  than  that. 
One  check  every  five  days  during  those  days  and  he 
could  have  kept  track  of  it  if  he  wanted  to.  And 
is  that  a  complicated  set  of  books'?  Every  fifth  day 
just  put  in  your  book  that  you  got  a  check  from 
Joe  Blow.  That  was  all  we  wanted  to  know  here. 
Nothing  else.  If  he  had  just  entered  the  checks  in 
his  book  as  he  thought  he  was  doing  we  would  be 
out  of  here.  Just  one  check  every  fifth  day.  And  his 
mfe  said  he  spent  four  nights  a  week  checking  his 
books  over.  His  wife  said  he  spent  a  great  deal  of 
time  on  it.  And  he  wants  us  to  believe  that  he  in- 
advertently left  out  99  checks  out  of  235  over  a 
period  of  four  years. 

Now,  I  just  want  to  say  that  during  the  indict- 
ment years  Mr.  Palermo  received  an  average  of 
thirty-seven  and  a  half  checks,  some  years  more.  They 
are  in  the  summaries.  It  is  an  average  of  thirty- 
seven  and  a  half  checks,  and  he  averaged  sixteen 
and  a  half  that  he  didn't  account  for.  And  so  make 
it  thirty-eight  and  seventeen  for  round  figures.  He 
received  38  and  didn't  account  for  17  of  them.  That 
is  a  little  bit  over  forty  per  cent.  Now,  I  am  not 
talking  about  dollar  values  that  he  didn't  put  them 
in  the  bank,  but  if  you  sit  down  and  look  at  the 
figures  percentage-wise,  it  certainly  follows  a  pat- 
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tern  in  my  estimation  of  what  he  intended  to  do 
right  from  the  start  from  1948  and  1949  through 
the  indictment  years.  [630] 

Now,  in  closing,  I  want  to  say  that  you  have  a 
tough  job.  You  are  going  to  get  the  instructions  now 
from  the  Court  on  the  law,  and  I  ask  you  to  pay 
close  attention.  They  are  complicated  for  the  law- 
yers to  listen  to  and  get  the  full  meaning  out  of 
them,  and  it  is  a  tough  job  for  you  to  get  the 
whole  meaning  of  them.  The  Court  will  give  you 
the  law  and  you  will  go  to  the  jury  room  and  take 
a  verdict  sheet  in  there,  and  after  you  have  had 
due  deliberation  you  have  two  choices.  You  can 
either  find  the  man  guilty  or  not  guilty.  There  are 
four  separate  counts.  Each  count  is  a  separate 
crime.  I  believe  you  will  be  instructed  as  to  that. 
In  other  words,  the  Year  1950  is  a  separate  crime 
and  the  Years  1951,  2  and  3  are  each  separate 
crimes.  I  ask  that  you  take  care  in  going  over  each 
year  and  consider  them.  You  may  use,  as  I  under- 
stand what  the  Court  will  tell  you,  you  may  use 
the  years  1948  and  1949  and  another  year  1954  to 
show  what  his  pattern  was,  and  not  as  to  guilt  as  in 
the  years  1950  through  1953,  but  how  he  did  it  in 
other  years. 

I  want  to  tell  you  that  it  has  been  a  pleasure  to 
have  a  case  that  goes  in  as  easily  as  this.  And  now 
you  come  to  the  toughest  part  of  all  of  this,  and 
that  is  to  make  up  your  mind.  I  ask  that  you  be 
fair  with  the  defendant.  The  matter  of  him  being 
innocent  goes  right  with  him  until  you  find  that  ho 
is  miilty,  if  you  do  so.  But  I  also  ask  that  vou  be 
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fair  to  the  United  States,  which  is  the  plaintiff, 
and  [631]  if  you  foel  that  he  is  guilty,  that  you  have 
the  courage  of  your  convictions  to  bring  in  a  verdict 
of  guilty,  and  you  must  bring  back  a  unanimous 
decision  of  guilty.  A  unanimous  decision  is  required, 
that  is  the  decision  of  each  and  every  one  of  you. 
And  I  want  to  thank  you  for  your  close  attention 
while  I  have  been  talking  to  you  here  during  the 
trial  for  the  past  five  or  six  days.  Thank  you.  Your 
Honor. 

INSTRUCTIONS  OF  THE  COURT 

The  Court:  Now,  Members  of  the  Jury:  We 
are  at  last  r(^aching  the  final  stages  of  this  lawsuit. 
It  is  my  duty  to  instruct  you  on  the  rules  of  law 
that  you  should  follow  and  some  that  will  help  in 
finding  out  what  are  the  basic  issues  and  area  of 
disagreement  here,  and  then  the  case  will  be  sub- 
mitted to  you  for  your  decision. 

Now,  I  wish  it  were  possible  for  me  to  talk  to 
you  as  I  am  now  in  every  day  simple  English  and 
tell  you  the  law  and  give  you  your  guiding  instruc- 
tions in  that  way,  but  unfortunately  it  isn't  possible 
for  me  to  do  so.  I  have  the  duty  of  accurately  and 
fully  defining  for  you  and  stating  to  you  the  ele- 
ments of  this  offense,  the  degree  of  proof  that  is 
required  and  define  such  words  that  must  be  ac- 
curately defined  or  I  will  be  in  trouble  with  the 
higher  court  sooner  or  later;  and  while  I  give  part 
of  my  instructions  orally  and  off  of  the  cuff  as  I 
lUM  now,  the  more  difficult  ones  T  will   write   (Mit 
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and  [632]  read  to  you  for  the  reason  that  I  wish 
to  have  them  complete  and  accurate  and  state  the 
rules  of  law  in  the  way  that  I  intend  to  have  them 
stated. 

Now,  the  burden  of  a  juror  is  the  difficulty  of  his 
task  which  is  greater  in  Federal  court  than  it  is  in 
state  court  in  this  matter  of  receiving  and  under- 
standing and  attempting  to  follow  the  Judge's  in- 
structions. In  the  state  court  the  instructions  are 
typed  out  and  a  copy  of  the  typed  instructions  is 
given  to  the  jury  to  take  to  the  jury  room,  and 
then  you  can  sit  there  and  if  there  is  any  doubt 
about  it  you  can  turn  to  them  and  read  them  over. 
That  isn't  done  in  Federal  court,  and  the  instruc- 
tions may  be  wholly  oral  or  partly  oral  as  they  are 
now,  or  they  may  be  partly  written,  ]3ut  they  are 
not  all  written  out  in  typed  form  so  that  you  can 
have  them  for  reference,  and  you  must  as  best  you 
can,  rely  on  your  memory  in  determining  what  the 
instructions  were,  and  so  by  remembering  what  the 
case  is  you  can  apply  the  instructions  to  the  facts. 

Now,  a  Judge  in  the  Federal  court  has  the  power 
if  he  chooses  to  even  comment  on  the  evidence,  and, 
I  have  to  do  it  to  some  extent  by  trying  to  point 
out  to  you  what  is  in  dispute,  and  what  the  meat  of 
the  issues  is ;  and  it  is  that  part  of  my  instructions 
where  I  comment  in  any  way  upon  the  evidence 
and  testimony,  you  are  not  bound  by  that.  Those 
instructions  you  may  consider  them  but  you  are  not 
bound  by  [633]  them  because  after  all  as  I  told  you 
at  the  outset  of  the  trial,  the  jury  is  solely  respon- 
sible for  finding  the  facts  and  that  is  your  sole  duty 
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and  responsibility,  and  nobody  can  relieve  you  of 
it,  and  it  is  a  part  of  the  jury  system.  I  am  not 
going  to  tell  you  what  witnesses  to  believe  and  what 
weight  to  give  to  the  testimony  and  the  facts.  I  am 
simply  going  to  point  out  to  you  what  the  basic 
issues  are  and  then  give  you  the  rules  of  law  and 
leave  it  to  you  to  find  the  ultimate  fact  in  issue 
whether  the  defendant  is  guilty  or  not  guilty.  I  hope 
before  I  go  ahead  with  the  formal  part  of  my  in- 
structions that  you  will  not  be  confused  by  these 
terms  that  are  more  familiar  to  the  lawyers  and 
judges  who  necessarily  are  more  familiar  with 
them. 

I  want  you  to  bear  in  mind  all  the  time  during 
the  instructions  that  when  I  say  Plaintiff  United 
States  Government,  that  is  the  Government,  and  the 
defendant  is  Joe  Palermo,  of  course,  or  the  accused 
in  the  case. 

Now,  the  issues  of  fact  which  you  are  called  upon 
to  decide  as  jurors  in  this  case  are  really  essentially 
simple  and  narrow.  This  defendant  is  charged  with 
knowingly  and  wilfully  attempting  to  evade  part 
of  his  income  tax  by  making  false  and  fraudulent 
income  tax  returns  for  each  of  the  calendar  years 
1950,  1951,  1952,  and  1953,  covered  respectively  by 
Counts  I,  II,  III,  and  IV  of  the  indictment.  It  is 
not  disputed — indeed,  it  is  conceded— that  the  de- 
fendant's [634]  income  tax  returns  for  those  years 
were  incorrect  in  that  they  understated  the  amount 
of  his  gross  income  at  least  in  the  amounts  set  forth 
ill  the  counts  of  the  indictment. 
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There  is,  further,  no  controversy  or  dispute  as  to 
how  the  understatement  occurred.  The  testimony  is, 
you  will  recall,  that  Mr.  Bates  made  out  the  de- 
fendant's income  tax  returns  for  the  indictment 
years  and  Mr,  Bates  made  out  the  returns  from 
the  information  and  figures  which  the  defendant 
gave  him,  and  the  information  and  figures  that  the 
defendant  gave  him  came  from  the  defendant's 
books  which  are  in  evidence  here.  The  reason  for 
the  miderstatement  was  that  the  books  were  in- 
complete and  incorrect  and  they  were  incorrect  and 
incomplete  for  the  reason  that  the  defendant  failed 
to  post  or  enter  all  of  his  income  in  the  books. 
Large  amounts  of  income  in  the  form  of  checks 
from  purchasers  of  his  logs  did  not  show  up  in  the 
books  at  all,  and  since  Mr.  Bates  used  the  infor- 
mation from  the  books  and  used  this  on  his  returns, 
the  returns  were  incomplete  and  incorrect  because 
the  books  were  incomplete  and  incorrect.  And  the 
thing  you  have  to  determine  is  whether  the  de- 
fendant acted  honestly,  innocently  and  in  good 
faith,  or  whether  on  the  other  hand  he  acted  in  bad 
faith  with  an  evil  x^urpose  to  cheat  or  defraud  the 
Government  of  part  of  the  income  tax  when  he 
knew  he  owed  the  tax.  Of  course,  you  must  bear  in 
mind,  as  I  shall  later  on  instruct  you  more  in  de- 
tail, that  the  plaintiff  has  the  burden  of  [635]  prov- 
ing the  guilt  of  the  defendant  beyond  a  reasonable 
doubt. 

Since  the  defendant  has  pleaded  not  .guilty  to  the 
indictment,  to  each  of  the  four  counts  of  the  in- 
dictment that  he  is  charged  with,  this  imposes  upon 
the  Government  the  Inirden  of  ])ro\ing  each   and 
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every  material  allegation  of  the  indictment  to  your 
satisfaction,  beyond  a  reasonable  doubt. 

The  defendant  is  presumed  to  be  innocent.  The 
presumption  is  a  real  thing.  It  is  a  real  right  which 
he  has.  It  is  no  mere  fiction  which  either  the  Court 
or  the  jury  may  ignore.  It  is  one  of  the  defendant's 
substantial  and  important  rights.  It  attaches  to  the 
defendant  and  continues  with  him  throughout  all 
phases  of  the  trial  and  through  all  the  stages  of  your 
deliberations  as  jurors  until  you  have  become  satis- 
fied from  the  e^ddence  of  his  guilt  beyond  reason- 
able doubt. 

Now,  this  term  ^'reasonable  doubt"  as  used  in 
these  instructions  means  such  a  doubt  as  will  cause 
a  reasonable,  prudent  and  considerate  person  to 
hesitate  or  waver  before  acting  upon  the  truth  of 
the  matters  charged  or  alleged.  Such  a  doubt  may 
arise  from  the  evidence  in  the  case  or  from  the  lack 
of  such  evidence.  You  will  not  be  swayed,  moved  or 
become  frightened  by  doubts  which  are  imaginarj-, 
arbitrary  or  capricious.  On  the  other  hand,  you  will 
not  convict  in  the  face  of  doubts  which  are  real  and 
substantial.  If,  after  a  fair,  candid,  common-sense 
consideration  of  all  the  [636]  evidence  in  the  case, 
you  can  say  upon  your  oaths  as  jurors  that  you  have 
an  abiding  conviction  of  the  truth  of  the  charge  to 
a  moral  certainty,  then  you  have  no  reasonable 
doubt  and  should  convict.  But,  if  you  have  no  such 
conviction  of  the  truth  of  the  charge  to  a  moral 
certainty,  if  you  entertain  doubts  for  which  sensible 
and  satisfactory  reasons  can  be  given  in  your  owi 
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minds,  you  must  give  the  defendant  the  benefit  of 
such  doubt  and  find  him  not  guilty. 

Now,  an  indictment  is  but  a  formal  method  of 
accusing  a  defendant  of  crime.  It  isn't  evidence  of 
any  kind  against  the  accused  and  does  not  create 
any  presumption  or  permit  any  inference  of  his 
guilt. 

Now,  Ladies  and  Gentlemen  of  the  Jury:  To 
give  you  the  elements  of  this  offense,  first  let  me 
point  out  that  the  defendant,  of  course,  is  accused 
here  of  violating  a  Federal  Statute,  and  so  far  as 
70U  need  to  consider  it  here,  that  Federal  Statute 
provides  in  part:  Any  person  who  wilfully  at- 
tempts in  any  manner  to  evade  or  defeat  any  tax 
imposed,  or  the  payment  thereof,  shall  be  punished 
as  the  law  provides: 

Now,  in  this  case  the  tax  referred  to  is  income 
tax. 

The  essential  elements  of  each  of  the  charges 
made  herein  by  the  Government,  and  there  is  one 
charge  on  each  count,  of  course,  are: 

1.  That  there  was  owing  to  the  Government 
more  income  tax  than  that  shown  in  the  return 
made  by  the  defendant  during  each  of  the  taxable 
7ears  charged;  [637] 

2.  That  the  defendant  knew  that  there  was  owing 
more  income  tax  than  shown  by  the  returns; 

3.  That  he  wilfully  attempted  to  evade  or  defeat 
any  part  of  such  tax  by  filing  or  causing  to  be  filed 
a  false  return. 

If  you  find  the  existence  of  each  of  these  elements 
beyond    a    reasonable   doubt,    you    should    find    the 
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defendant  guilty.  If  you  have  any  reasonable  doubt 
as  to  any  of  these  elements,  you  should  find  the 
defendant  not  guilty. 

Now,  you  will  observe  that  one  of  the  elements 
of  the  offenses  charged  is  that  the  defendant  wil- 
fully attempted  to  evade  or  defeat  pa3rment  of  his 
just  tax.  Wilful  attempt  means  an  intentional  one, 
done  with  bad  purpose  or  evil  design  to  evade  pay- 
ment of  income  tax  due,  and  it  is  necessary  that  the 
Government  prove  that  in  filing  his  income  tax  re- 
turns the  defendant  thereby,  with  such  purpose  or 
design  intended  to  evade  or  defeat  the  payment  of 
some  portion  of  his  income  tax.  However,  it  is  psy- 
chologically impossible  for  you  to  enter  into  the 
mind  of  the  defendant  and  determine  directly  the 
intent  mth  which  he  acted.  You  may  therefore  de- 
termine the  purpose  and  intent  from  consideration 
of  all  of  the  evidence  in  the  case.  In  order  to  secure 
conviction,  it  is  necessar}^  to  prove  that  the  con- 
duct of  the  defendant  was  wilful. 

If  it  appears  to  you  that  the  defendant  did  not 
act  [638]  wilfully,  but  mistakenly,  and  there  was 
no  wilful  intent  on  the  part  of  the  defendant  to 
evade  taxes,  but  the  error  resulted  from  honest  in- 
advertence and  mistake,  then  it  is  your  duty  to  ac- 
quit the  defendant.  But  in  testing  whether  or  not 
the  action  of  the  defendant  making  the  returns  was 
wilful,  you  are  to  take  into  consideration  all  the 
facts  and  circumstances,  including  the  information 
that  the  defendant  furnished  to  the  person  who 
made  out  his  income  tax  returns,  the  defendant's 
method  of  keeping  books  and  doing  business,   bis 
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failure  to  record  all  of  his  income  in  his  books, 
and  you  shall  then  determine  whether  the  defend- 
ant made  a  good  faith,  honest  disclosure  of  his  income 
in  his  tax  returns  or  a  dishonest  disclosure  which  he 
knew  to  be  false,  and  which  he  made  with  an  intent 
to  evade  the  payment  of  j^art  of  his  income  tax. 

Now,  even  gross  carelessness,  recklessness  or  neg- 
ligence in  the  preparation  of  an  income  tax  return, 
or  honest  errors  of  fact  or  of  law,  is  not  fraud, 
and  before  the  jury  can  infer  the  existence  of  fraud, 
in  this  case  they  must  find  beyond  a  reasonable 
doubt  from  the  evidence  that  the  defendant  wil- 
fully, with  intent  to  evade  his  Federal  income  taxes, 
filed  or  caused  to  be  prepared  and  filed,  a  materially 
false  income  tax  return. 

Now,  the  defendant  is  here  charged  with  attempt- 
ing to  evade  his  income  tax  for  the  years  1950,  1951, 
1952,  and  [639]  1953,  as  I  have  stated.  Those  years 
only  are  involved  in  the  indictment. 

The  Court  nevertheless  has  permitted  evidence 
of  like  or  similar  transactions  by  the  defendant  for 
the  years  1948  and  1949.  Such  evidence  is  to  be 
considered  by  you  only  insofar  as  it  bears  upon  or 
relates  to  the  intent  of  the  defendant  if  you  find 
that  he  failed  to  pay  the  income  taxes  involved  for 
the  years  involved  in  the  indictment.  In  other 
words,  such  evidence  was  admitted  for  the  purpose 
of  throwing  light  on  the  intent  of  the  defendant 
and  the  same  thing  would  apply  to  all  evidence. 
There  was  here  another  year  1954  and  the  same 
]ule  would  apply. 

Although  there  are  four  counts  in  the  indictment, 
the  defendant  is  entitled  to  the  same  kind  of  trial 
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on  each  count  as  if  he  were  being  tried  on  each 
count  separately.  When  you  come  to  deliberate 
upon  the  innocence  or  guilt  of  the  defendant,  you 
will  consider  each  count  separately  and  consider 
and  weigh  the  evidence  as  related  to  that  count  as 
if  it  were  the  only  count  in  the  indictment,  and  you 
will  return  separate  findings  in  your  verdict  as  to 
each  count. 

You  are  the  sole  judges  of  what  is  the  evidence 
and  of  the  credibility  and  weight  which  is  to  be 
given  to  the  different  witnesses  who  have  testified 
upon  this  trial.  A  witness  is  presumed  to  speak  the 
truth.  This  presumption,  however,  may  be  repelled 
by  the  manner  in  which  he  testifies,  by  the  char- 
acter of  this  testimony,  hy  his  motives,  or  by  [640] 
contradictory  evidence. 

In  weighing  the  testimony  of  a  witness,  it  is  im- 
proper for  you  to  consider  those  factors  of  human 
nature  which,  either  with  or  without  any  wrongful 
intention,  may  obstruct  the  giving  of  perfectly  true 
testimony.  Those  factors  are  suggested  by  these 
questions:  Did  the  witness  have  full  opportunity 
to  learn  the  truth?  If  so,  did  he  have  the  intelli- 
gence and  purpose  to  ascertain  the  facts  ?  What  was 
the  advantage  or  disadvantage  of  his  point  of  ob- 
servation? Does  the  evidence  show  that  the  witness 
had  a  motive  for  favoring  or  an  inclination  to  favor 
any  party?  Did  he  appeal'  to  be  fair  and  candid,  or 
otherwise?  AVas  the  testimony  reasona])le  and  con- 
sistent within  itself  and  with  uncontradicted  facts? 

Should  you  consider  any  of  these  questions, 
either  in  your  own  private  reasoning  or  in   open 
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discussion,  you  must  look  for  an  answer  to  the 
evidence  admitted  in  the  trial  of  this  action  and 
your  observation  of  the  witness  as  to  his  appearance 
and  demeanor  while  he  was  testifying. 

In  judging  the  credibility  of  witnesses  in  this 
case,  you  may  believe  the  whole  or  any  part  of  the 
evidence  of  any  witness,  or  you  may  disbelieve  the 
whole  or  any  part  of  the  evidence  or  testimony  of 
any  witness,  as  may  be  dictated  to  you  by  your 
judgment  as  reasonable  men  and  women.  You 
should  carefully  scrutinize  the  testimony  given  and, 
in  so  [641]  doing,  consider  all  the  circumstances 
under  which  the  witnesses  testified,  as  I  have  here- 
tofore recited  them  to  you,  and  in  addition  to  that, 
the  relation  that  they  might  bear  to  the  plaintiif  or 
to  the  defendants,  the  interest  they  may  have  in 
the  case,  the  manner  in  wich  they  might  be  affected 
by  the  verdict,  and  the  extent  to  which  a  witness 
is  contradicted  or  corroborated  by  other  witnesses 
or  other  evidence,  if  at  all,  and  every  matter  that 
tends  reasonably  to  shed  light  upon  his  credibility. 
If  a  witness  is  shown  to  have  knowingly  testific^d 
falsely  on  the  trial  touching  any  material  matter, 
the  jurors  should  distrust  his  testimony  in  other 
particulars,  and  in  that  case  you  are  at  liberty  to 
reject  the  whole  of  the  witness'  testimony  except 
insofar  as  it  may  be  corroborated  by  other  credible 
evidence  in  the  case. 

Now,  an  expert  is  an  individual  who  by  educa- 
tion, study,  training,  experience  or  observation  has 
acquired  special  knowledge,  skill  or  understaiuliiiL>: 
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in  a  particular  subject  or  field  beyond  that  of  the 
average  person.  The  only  experts  who  testified  in 
this  case  were  the  accountants  who  were  expert  ac- 
countants. 

Where  witnesses  qualify  as  experts  in  a  particular 
field  and  are  allowed  to  express  opinions,  rather  than 
to  testify  to  facts,  those  opinions  are  for  the  aid 
and  assistance  of  the  .jury,  but  not  for  the  purpose 
of  invading  its  functions.  The  responsibility  to  de- 
cide rests  upon  the  jury.  [642]  It  is  your  duty  to 
evaluate  and  appraise  the  testimony  of  a  witness 
who  expresses  opinions  precisely  as  you  would 
evaluate  and  appraise  the  testimony  of  witnesses 
who  testify  to  facts  within  their  personal  knowledge. 
The  rules  for  determining  the  credibility  of  wit- 
nesses which  I  have  given  you  in  these  instructions 
apply  to  expert  witnesses  as  well  as  to  other  wit- 
nesses. 

All  evidence  received  in  this  case  should  be  given 
such  effect  as  the  jury  deems  it  to  be  entitled  to  re- 
ceive. 

There  are  two  types  of  evidence  from  which  a 
jury  may  properly  find  a  defendant  guilty  of  an 
offense.  One  is  direct  evidence,  such  as  the  testi- 
mony of  eye  witnesses.  The  other  is  circumstantial 
evidence,  by  which  an  inference  of  an  imknown  fact 
is  drawn  from  the  existence  of  known  facts.  The 
law  makes  no  distinction  between  direct  and  cir- 
cumstantial evidence,  but  simply  requires  that  be- 
fore convicting  a  defendant,  the  jury  must  be  satis- 
fied of  the  defendant's  guilt  beyond  a  reasonabh 
doubt  from  all  the  evidence  in  the  case.  The  neces- 
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sity  to  resort  to  circumstantial  evidence  to  prove 
guilt  in  criminal  trials  is  apparent. 

Now,  the  purpose  and  function  of  evidence  of 
good  character  and  reputation  is  to  raise  a  reason- 
able doubt  as  to  innocence  or  guilt  of  a  particular 
defendant,  and  such  evidence  is  entitled  to  be  con- 
sidered whether  the  effect  of  the  other  evidence  in 
the  case  is  clear  or  doubtful.  Evidence  [643]  has 
been  introduced  upon  the  trial  of  this  case  tending 
to  show  and  to  establish  that  the  defendant  is  a 
person  whose  reputation  for  truth,  and  honesty, 
and  as  a  law-abiding  citizen,  has  been  good.  When 
this  evidence  is  considered  by  you,  along  with  the 
other  evidence  introduced  at  the  trial,  if  a  reason- 
able doubt  is  created  as  to  the  guilt  of  the  defend- 
ant by  the  fact  of  his  good  character  and  reputation, 
he  is  entitled  to  be  acquitted.  If,  on  the  other  hand, 
you  are  convinced  by  all  of  the  evidence,  including 
character  evidence,  of  the  guilt  of  the  defendant, 
you  should  not  acquit  him  merely  because  the  evi- 
dence shows  he  has  a  good  reputation  for  the  traits 
of  character  which  I  have  mentioned. 

There  have  been  admitted  in  evidence  certain  ex- 
hibits consisting  of  summaries  prepared  by  the  wit- 
ness Paul  Simonson.  Strictly  speaking,  these  ex- 
hibits are  not  actual  evidence,  but  they  were  ad- 
mitted as  summaries  of  other  evidence  in  the  ease 
and  they  are  admitted  only  for  your  assistance^  and 
convenience  in  considering  the  other  evidence  wliich 
they  purport  to  summarize.  Exhibits  of  tliis  iiatinc 
are  permitted  where  they  are  based  upon  volumi- 
nous books,  records  or  documents  already  in  evi- 
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dence,  in  order  to  assist  you  in  determining  the 
ultimate  facts  or  results  shown  by  such  books,  records 
or  documents.  But  you  are  reminded  that  it  is  the 
books,  records  and  documents  which  are  the  evi- 
dence, and  the  summaries  are  admitted  only  to  as- 
sist you  in  considering  that  [644]  evidence.  For 
that  purpose,  you  are  entitled  to  consider  them. 

What  I  have  said  about  these  exhibits  does  not 
apply  to  the  testimony  of  the  Revenue  Agent  who 
prepared  them  or  to  other  accountant  witnesses. 
Their  testimony  is  evidence  and  it  is  to  be  consid- 
ered by  you  as  any  other  evidence. 

Now,  you  are  instructed  that  this  is  a  criminal 
case  and  has  nothing  to  do  with  the  determination 
or  collection  of  income  taxes  which  may  be  due  the 
United  States  by  the  defendant.  The  income  tax 
liability  of  the  defendants  is  a  matter  which  does 
not  concern  you  in  this  case. 

Now,  if  I  have  said  or  done  anything  which  has 
suggested  to  you  that  I  am  inclined  to  favor  the 
claims  or  position  of  either  the  plaintiff  or  the  de- 
fendant in  this  case,  you  should  not  be  influenced 
by  that  suggestion.  I  have  tried  to  be  strictly  im- 
partial, and  if  any  action  or  anything  I  have  said 
or  any  expression  on  my  part  has  seemed  to  indi- 
cate the  contrary,  you  are  instructed  to  disregard  it. 

At  times  throughout  the  trial,  I  have  been  called 
upon  to  pass  upon  the  question  of  whether  certain 
offered  evidence  should  be  admitted.  You  are  not  to 
be  concerned  with  the  reasons  for  such  rulings  and 
are  not  to  draw  any  inference  from  them.  Whetheii 
offered  e^ddence  is  admissible  is  purely  a  question' 
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of  law  with  which  the  jury  is  not  concerned.  As  to 
any  offer  of  evidence  that  was  rejected,  you  should 
not  [645]  consider  the  same,  and  as  to  any  question 
to  which  an  objection  was  sustained,  you  should  not 
conjecture  as  to  what  the  answer  might  have  been 
or  as  to  the  reason  for  the  objection,  and  you  should 
disregard  entirely  any  evidence  or  testimony  that 
the  Court  has  ordered  stricken  from  the  record. 

Now,  from  time  to  time,  the  attorney  for  one  or 
the  other  of  the  parties  has  interposed  objections 
to  evidence.  Counsel  not  only  have  the  right,  but 
the  duty,  to  make  any  and  all  objections  which  are 
deemed  advisable  or  appropriate,  and  no  inference 
or  presumption  should  be  indulged  in  one  way  or 
the  other  by  reason  of  the  making  of  such  objections. 

You  should  not  consider  as  evidence  any  state- 
ment of  counsel  made  during  the  trial,  unless  such 
statement  was  made  as  an  admission  or  a  stipulation 
conceding  the  existence  of  a  fact  or  facts. 

You  should  pay  no  attention  to  what  the  punish- 
ment may  be  in  case  you  find  the  defendant  guilty. 
The  determination  of  punishment  is  the  sole  re- 
sponsibility of  the  Court,  and  the  jury  should  not  be 
concerned  with  it  at  all. 

In  your  deliberations,  it  goes  without  saying, 
there  is  no  room  for  sympathy,  sentiment,  prejudice 
or  passion.  It  is  your  duty  to  weigh  the  evidence 
calmly  and  dispassionately,  to  regard  the  interests 
of  the  parties  to  this  action  as  the  interest  of 
strangers,  and  to  decide  the  issues  strictly  upon  the 
merits.  [646] 


566  Joe  Palermo  vs. 

Now,  when  you  retire  to  the  jury  room,  Ladies 
and  Gentlemen,  you  will  first  select  one  of  your 
number  as  foreman.  It  will  be  the  foreman's  duty 
to  preside  over  your  deliberations,  act  as  your  chair- 
man, so  to  speak,  and  sign  your  verdict  as  soon  as 
you  have  agreed  upon  it.  You  will  take  with  you 
to  the  jury  room  the  indictment  and  also  the  ex- 
hibits which  are  admitted  in  evidence. 

We  have  also  prepared  for  your  convenience  a 
form  of  verdict,  and  it  is  quite  simple  and  I  am 
sure  you  will  find  no  difficulty  with  the  form,  and 
it  has  the  heading  or  caption  of  the  case.  It  is  en- 
titled, "United  States  of  America,  Plaintiff,  vs.  Joe 
Palermo,  Defendant,  No.  C-4569,"  and  which  is  the 
Clerk's  number,  and  it  reads:  "We,  the  jury  in  the 
above-entitled  cause,  find,"  and  then  a  blank  line, 
and  then  "the  defendant,  Joe  Palermo,"  and  then 
you  will  fill  in  whether  he  is  guilty  or  not  guilty  as 
charged  in  Count  1  of  the  indictment  and  so  on. 
Now,  as  to  Count  1,  if  you  find  that  the  defendant 
is  guilty,  you  write  the  word  "is"  in  the  proper 
space.  If  you  find  that  he  is  not  guilty,  you  will 
write  the  word  "not"  in  there  for  the  particular 
count  and  year;  and  the  same  thing  is  true  and  it 
has  the  same  arrangement  as  to  Coimts  2,  3,  and  4, 
and  then  there  is  a  space  for  the  foreman  to  sign  it. 

Now,  your  verdict  must  be  unanimous  in  this  case, 
that  is  to  say,  all  twelve  of  you  must  agree  to  return 
a  verdict.  [647]  And  when  you  have  agreed  upon 
it,  the  foreman  will  sign  it,  and  then  you  can  let 
the  bailiff  know  that  you  are  ready  to  report. 
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Now,  I  will  ask  the  bailiff  to  let  the  jury  step  out 
for  a  moment  while  we  have  some  short  proceedings 
in  your  absence. 

(Whereupon,   the   following  proceedings  oc- 
curred in  the  absence  of  the  jury.) 

DEFENDANT'S  EXCEPTIONS 

The  Court :  In  the  absence  of  the  jury  the  coun- 
sel may  now  take  exceptions  to  the  Court's  instruc- 
tions or  failure  to  give  requested  instructions. 

Mr.  Bantz :  The  plaintiff  has  no  exceptions,  your 
Honor. 

The  Court:  I  think  that  about  the  only  thing 
that  the  attorney  for  the  plaintiff,  the  United  States, 
would  be  to  protest  anyway,  it  wouldn't  do  much 
good. 

Mr.  Bantz:  Yes,  I  know.  Yes,  I  have  learned 
that. 

Mr.  Moore:  With  reference  to  the  instructions 
proffered  by  the  defendant  and  not  given,  the  de- 
fendant, first  of  all,  excepts  to  the  failure  to  give 
Requested  Instruction  No.  1,  being  for  a  directed 
verdict  based  upon  the  argument  previously  pre- 
sented that  the  evidence  as  it  has  been  adduced 
here 

The  Court:  By  the  way,  Mr.  Moore,  I  am  sure 
you  intended  to  make  Proposed  No.  1  to  apply  to 
all  four  counts  [648]  of  the  indictment,  but  through 
typographical  error  you  have  three  counts  there. 

Mr.  Moore:  I  am  sorry,  your  Honor.  I  didn't 
sec  that.  Could  T  correct  that  by  interlineation? 
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The  Court:  It  says  three  counts  in  my  notes  or 
my  copies.  I  construed  it  to  mean  four,  and  I  sug- 
gest that  the  Clerk  line  out  the  word  "three"  and 
write  in  "four"  so  it  will  be  correct. 

Mr.  Moore  (Continuing)  :  for  the  same  rea- 
sons that  I  have  set  forth  at  the  conclusion  of  the 
evidence,  for  the  reason  that  this  does  not  exclude 
every  reasonable  hypothesis  other  than  guilt,  and 
the  instruction  therefore  should  have  been  given. 

The  defendant  further  excepts  to  the  failure  to 
give  proffered  Instruction  No.  9,  reading : 

"If  the  evidence  in  this  case  can  be  reconciled 
either  with  the  theory  of  innocence  or  guilt,  the 
law  requires  that  the  defendant  be  given  the  benefit 
of  the  doubt  and  that  the  theory  of  innocence  be 
adopted  by  the  jury.  You  will  review  all  of  the  facts 
and  circumstances  in  the  light  of  this  instruction." 

It  is  submitted  that  the  statement  set  forth  in  In- 
struction No.  9  is  a  proper  statement  of  the  law 
in  that  the  evidence  adduced  here  requires  the  in- 
struction as  the  same  may  be  consistent  with  either 
theory.  [649] 

The  defendant  further  excepts  to  the  failure  to 
give  proffered  Instruction  No.  11,  reading: 

"Unless  there  is  substantial  evidence  of  facts 
which  excludes  every  other  reasonable  hypothesis 
but  that  of  guilt,  and  if  all  the  substantial  evidence 
is  as  consistent  with  innocence  as  with  guilt,  then 
it  is  your  duty  to  return  a  verdict  of  not  guilty." 

For  the  reason  that  the  same  constitutes  a  state- 
ment of  the  law  and  that  the  e^ddence  requires  the 
rendering  of  that  statement  to  the  jury. 
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The  defendant  further  excepts  to  the  failure  of 
the  Court  to  give  Proffered  Instruction  No.  12  with 
reference  to  circumstantial  evidence  by  reason  of 
the  fact  that  the  Court  gave  no  full  and  complete 
instruction  to  the  jury  with  reference  to  the  con- 
sideration of  circumstantial  evidence,  and  that 
offered  Instruction  No.  12  sets  forth  a  proper  con- 
sideration of  the  law  for  the  jury. 

"Defendant's  Instruction  No.  12: 

**  Circumstantial  evidence  is  evidence  which  tends 
to  prove  a  disputed  fact  by  proof  of  other  facts 
which  have  a  legitimate  tendency  to  lead  the  mind 
to  the  conclusion  that  the  fact  exists  which  is  sought 
to  be  established.  It  must  be  such  as  to  exclude 
every  reasonable  doubt  of  the  guilt  of  the  defendant, 
and  if  it  does  not  do  so,  or  if  you  believe  the  cir- 
cumstances to  be  as  consistent  with  innocence  as 
with  [650]  guilt,  it  is  your  duty  to  acquit  the  de- 
fendant. 

"In  order  to  convict  on  circumstantial  evidence, 
the  circumstances  relied  on  must  point  so  unerringly 
to  the  guilt  of  the  defendant  as  to  exclude  every 
other  reasonable  hypothesis.  The  circumstances  thus 
relied  on  must  be  proved  by  the  United  States  to 
your  satisfaction  beyond  a  reasonable  doubt,  must 
be  consistent  with  each  other,  and  inconsistent  with 
every  other  reasonable  theory  of  innocence." 

I  am  not  certain  about  this  one,  your  Honor,  so 
I  better  take  exception  anyway.  With  reference  to 
offered  Instruction  No.  16,  I  don't  believe  that  the 
Court  specifically  instructed  the  jury  that  there  was 
no  presumption  of  guilt  which  will  be  drawn  from 
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the  act  itself.  I  can't  recall.  Assuming  that  there 
was  not,  I  am  saying  that  they  should  be  advised  be- 
cause that  is  the  law  with  reference  to  this  case. 

"Defendant's  Instruction  No.  16: 

''The  filing  of  an  incorrect  or  inaccurate  income 
tax  return  is  unlawful  as  to  the  defendant,  only  if 
the  defendant  did  so  wilfully,  with  knowledge  of  its 
falseness,  and  with  intent  to  evade  taxes.  There  is 
no  presumption  of  guilt  which  may  be  drawn  from 
the  act  itself — both  knowledge  and  wilfulness  must 
be  established  by  the  independent  proof,  direct  or 
circumstantial. ' ' 

The  Court :  I  am  not  aware  of  any  case.  Perhaps 
you  [651]  have  some  to  cite  where  the  court  has 
lield  that  it  is  error  for  a  trial  court  in  failing  to 
instruct  that  no  presumption  arises  from  the  act 
itself.  They  have  reversed  where  the  court  has  in- 
structed that  the  presumption  does  arise,  the  pre- 
simiption  of  guilt  from  understating  the  return. 

Mr.  Moore:  I  don't  have  any  case  that  says  that 
it  is  error  not  to  instruct,  your  Honor.  I  merely 
have  cases  which  say  that  proof  of  understatement 
does  not  raise  a  presumption  of  guilt,  nor  is  it  proof 
of  intent. 

Now,  again,  defendant  excepts  to  the  failure  of 
the  Court  to  give  proffered  Instruction  No.  20  by 
reason  of  the  fact  that  this  proposed  instruction 
also  advises  the  jury  that  the  fact  of  the  filing  of  an 
incorrect  income  tax  return  is  not  sufficient  in  and 
of  itself  to  convict  the  defendant,  in  that  it  sets  forth 
the  law  relating  to  presumptions  set  forth  in  my 
preceding  exception. 
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''Defendant's  Instruction  No.  20: 

''In  order  to  secure  conviction,  it  is  necessary 
that  the  United  States  prove  that  the  conduct  of 
the  defendant  was  wilful.  The  mere  fact  that  an 
incorrect  tax  return  was  filed  by  him  is  not  suffi- 
cient to  in  itself  convict  the  defendant.  If  you 
believe  the  defendant  did  not  act  wilfully,  but  did 
act  mistakenly,  carelessly,  negligently,  or  even  reck- 
lessly, and  that  he  did  act  in  good  faith  without  any 
wilful  intent  on  his  part  to  evade  or  defeat  any  in- 
come tax  payment,  or  as  [652]  the  result  of  inad- 
vertence, misunderstanding,  or  even  careless  book- 
keeping, it  is  your  duty  to  acquit  the  defendant." 

The  defendant  excepts  to  the  failure  to  give  prof- 
fered Instruction  No.  21  on  the  same  grounds  set 
forth  as  to  proposed  Instruction  No.  20.  The  same 
relates  to  the  direction  to  the  jury  that  there  must 
be  a  specific  intent  to  defeat  or  evade  payment  of 
tax  due,  and  that  that  is  a  correct  statement  that 
there  must  be  a  specific  intent  to  defeat  or  evade 
payment  of  tax  due.  Also  with  reference  to  the 
filing  of  the  incorrect  income  tax  return  without 
ground  for  believing  it  to  be  unlawful,  without 
justifiable  excuse  or  careless  disregard,  do  not  con- 
stitute wilful  intent. 

"Defendant's  Instruction  No.  21: 

"You  are  instructed  that  in  cases  of  this  charac- 
ter, there  is  only  one  state  of  mind  that  can  supply 
the  intent  necessary  to  sustain  a  conviction,  and 
that  is  the  specific  intent  to  defeat  or  evade  payment 
of  the  tax  due;  nor  would  the  filing  of  a  false  re- 
turn with  any  bad  purpose  supply  the  necessary  in- 
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tent.  The  bad  purpose  must  be  to  evade  or  defeat 
the  income  tax  that  is  due.  The  filing  of  any  incor- 
rect return,  without  a  justifiable  excuse,  or  without 
ground  for  believing  it  to  be  lawful,  or  with  a  care- 
less disregard  for  whether  or  not  one  has  the  right 
to  do  so,  do  not  in  themselves  constitute  wilful  in- 
tent." [653] 

With  reference  to  proposed  Instruction  No.  24, 
defendant  excepts  to  the  failure  to  submit  that  in- 
struction or  as  is  substantially  set  forth  in  that  in- 
structions, for  the  reason  that  in  advising  the  jury 
of  their  determination  of  an  intent  or  wilfulness  the 
Court  submitted  certain  factors  to  the  jury  for  their 
consideration;  that  this  proposed  instruction  in- 
cludes additional  facts. 

"Defendant's  Instruction  No.  24: 

"  'Wilfully'  means  knowingly  and  with  bad  heart 
and  bad  intent.  It  means  having  the  purpose  to 
cheat  or  defraud,  or  do  a  wrong  in  connection  with 
a  tax  matter.  It  is  not  enough  if  all  that  is  shown 
is  that  the  defendant  was  stubborn  or  stupid, 
careless,  or  reckless,  or  negligent.  A  defendant  is 
not  wilfully  evading  a  tax  if  he  is  careless  about 
keeping  his  books  and  records.  He  is  not  wilfully 
evading  a  tax  if  all  that  is  shown  is  that  he  made 
errors.  He  is  not  wilfully  evading  a  tax  if  he  acts 
without  the  advice  of  an  accountant  or  lawyer,  for 
there  is  no  requirement  that  a  taxpayer,  no  matter 
how  large  his  income,  should  engage  a  lawyer  or  an 
accountant  in  the  keeping  of  his  books  or  the  prepa- 
ration of  his  tax  return." 
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The  Court :  That  is  the  one  that  inckicles  factors 
that  are  not  in  evidence  in  this  case,  by  keeping  a 
double  set  of  books  and  concealing  the  [654]  as- 
sets? 

Mr.  Moore :  No ;  I  am  sorry,  unless  I  have  got  the 
numbers  wrong.  This  reads  (reading  Proposed  In- 
struction No.  24,  as  above  set  forth  for  the  purpose 
of  these  exceptions). 

The  Court :    Yes ;  that  is  all  right. 

The  Court:    That  is  No.  24,  is  it  not? 

The  Court:     Yes. 

Mr.  Moore:  And  I  take  final  exception  to  the 
failure  to  give  Proposed  Instruction  No.  29  for  the 
reason  that  the  same  is,  I  would  say,  a  relatively 
short  concise  statement  of  the — that  is  the  last  one. 

The  Court:     Yes;  I  remember  that. 

Mr.  Moore:    of  the  situation  that  was  being 

submitted  to  the  jury  and  set  forth  in  one  instruc- 
tion and  briefly  the  law  which  they  were  required 
to  consider  in  determining  the  defendant's  guilt  or 
innocence,  and  contained  all  of  the  factors  neces- 
sary for  their  consideration  as  to  the  intent. 

"Defendant's  Instruction  No.  29: 

"The  basic  issue  in  this  case  between  the  Govern- 
ment and  the  defendant  is  the  question  of  whether 
the  admitted  underreporting  of  income  by  the  de- 
fendant was  the  result  of  a  wilful  attempt  by  the 
defendant  to  evade  income  tax  for  the  years  under 
consideration.  The  Government  has  the  burden  of 
proving  to  you  beyond  a  reasonable  doubt  that  the 
defendant  did  wilfully  attempt  tax  evasion,  which 
the  defendant  [655]  denies.  'Wilful  attempt'  con- 
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sists  of  two  elements,  the  attempt  itself,  and  know- 
ing criminal  intent.  In  determining  the  question  of 
Svilfur  before  you  may  find  against  the  defendant 
on  any  count  of  the  indictment  you  must  find  beyond 
a  reasonable  doubt  that  at  the  time  of  the  prepara- 
tion and  filing  of  defendant's  income  tax  return  foi 
the  tax  year  of  such  count,  defendant  had  the  spe- 
cific intent  to  or  bad  purpose  of  thereby  evading  oi 
defeating  the  payment  of  his  proper  income  tax, 
that  is,  a  criminal  intent. 

"The  intent,  if  any,  with  which  an  individual  per- 
forms an  act  cannot  be  proved  by  others,  normally, 
except  by  circumstantial  evidence.  Certain  acts  oi 
conduct  may  be  used  by  you  in  making  a  determina- 
tion of  whether  or  not  the  defendant  had  such  spe- 
cific criminal  intent,  while  other  acts  or  conduct 
may  not.  Acts  or  conduct  from  which  an  affirmative 
wilful  attempt  to  evade  may  be  inferred  are  such 
as  deliberate  concealing  of  assets,  keeping  two  set? 
of  books,  making  of  false  entries,  invoices,  or  altera- 
tion in  books,  covering  up  sources  of  income,  delib- 
erate destruction  of  records,  and  other  conduct  the 
likely  effect  of  which  would  be  to  mislead  or  conceal. 
However,  the  fact  of  understatement  of  income,  the 
amount  of  the  deficiency  of  tax  or  income,  or  dis- 
parity between  income  received  and  income  reported 
cannot  be  considered  as  a  factor  proving  or  tending 
to  prove  the  specific  criminal  intent.  No  presump- 
tion of  criminal  intent  arises  merely  because  of  the 
underreporting  of  income  itself.  [656]  In  addition, 
acts  or  conduct  which  are  the  result  of  carelessness, 
negligence,  ignorance,  or  inadvertence  may  not  be 
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ised  to  infer  the  specific  criminal  intent  because 
5uch  acts  or  conduct  would  negative  the  existence 
jf  the  necessary  condition  of  intent  itself. 

''Further,  in  your  consideration  of  such  facts,  if 
any  be  present  in  this  case,  it  is  essential,  before  you 
tnay  infer  specific  criminal  intent  from  any  acts 
3r  conduct  of  the  defendant,  that  such  acts  or  con- 
iuct  be  consistent  with  the  theory  of  the  defendant's 
innocence,  and  exclude  every  reasonable  doubt  of  the 
defendant's  guilt. 

"Therefore,  your  process  of  consideration  of  the 
element  of  specific  criminal  intent  on  each  count 
should  be  as  follows:  First,  determine  whether  or 
not  you  can  find  beyond  a  reasonable  doubt  the  ex- 
istence of  acts  or  conduct  on  the  part  of  the  defend- 
ant, from  which,  as  circumstantial  evidence,  you 
feel  you  might  infer  the  existence  of  a  specific  crimi- 
nal intent  in  the  defendant  to  evade  or  defeat  his 
income  tax.  If  you  find  no  such  acts  or  conduct  at 
this  point,  you  must  acquit  the  defendant  without 
further  consideration.  Second,  if  you  do  so  find, 
then  determine  whether  those  acts  and  conduct  are 
consistent  with  the  theory  of  defendant's  guilt,  in- 
consistent with  every  reasonable  theory  of  the  de- 
fendant's innocence,  and  exclude  every  reasonable 
doubt  of  the  defendant's  guilt.  If  you  conclude  that 
these  [657]  three  conditions  exist  as  to  such  facts. 
then  you  should  find  one  of  the  essential  factors 
necessary  to  determine  the  defendant's  guilt — the 
existence  of  the  specific  criminal  intent.  However, 
if  having  found  such  acts  or  conduct  to  exist,  you 
do  not  find  that  they  are  consistent  with  the  theory 
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of  the  defendant's  guilt,  or  if  you  do  not  find  that 
they  are  inconsistent  with  every  reasonable  theory 
of  defendant's  innocence,  or  if  you  do  not  find  that 
they  exclude  every  reasonable  doubt  of  the  defend- 
ant's guilt,  then  or  in  either  of  those  events,  you 
must  acquit  the  defendant." 

(Whereupon,  the  following  proceedings  oc- 
curred in  the  presence  of  the  jury:) 

The  Court :     The  Clerk  will  swear  the  bailiffs. 

Now,  the  alternate  juror  will  be  excused,  and  since 
this  is  the  last  case  you  will  be  excused  permanently. 
The  principal  jurors  will  retire  to  consider  their 
verdict.  [658] 


Reporter's  Certificate 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Henry  E.  Neer,  do  hereby  certify: 

That  at  all  times  herein  mentioned,  I  was  Acting 
Official  Court  Reporter  of  the  United  States  District 
Court  for  the  Eastern  District  of  Washington ;  that 
as  such  reporter  I  reported  in  shorthand  and  tran- 
scribed into  typewriting  the  proceedings  in  the  in- 
stant cause  upon  its  trial  commencing  Tuesday,  July 
23, 1957,  and  ending  on  Tuesday,  July  30,  1957 ;  that 
the  transcript  covering  these  periods  is  a  full,  accu- 
rate and  complete  transcript  of  the  testimony  and 
the  proceedings  had. 
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Dated  this  14th  day  of  November,  1957,  at  Yak- 
ima, Washington. 

/s/  HENRY  E.  NEER, 

Acting  Official  Court 
Reporter. 

[Endorsed] :     Filed  October  30,  1957.  [659] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  THE  CLERK 

United  States  of  America, 

Eastern  District  of  Washing-ton — ss. 

I,  Stanley  D.  Taylor,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  that  the  documents  annexed 
hereto  are  the  originals  filed  in  the  above  cause  as 
called  for  in  Appellant's  Designation  filed  on  Sep- 
tember 13,  1957, 

12-  7-56 — Indictment. 

10-30-57 — Reporter's  Transcript  of  Arraignment. 

Reporter's  Transcript  of  proceedings  at 
the  trial. 

All  exhibits  admitted  (mailed  under  sepa- 
rate cover). 

7-26-57 — Defendant's  Proposed  Instructions,  Nos. 
1,  9,  11,  12,  16,  20,  21,  24  and  29. 

7_30-57— Verdict  of  the  Jury. 

7-30-57 — JudgTnent  upon  the  Verdict. 
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7-31-57 — Motion  for  Judgment  of  Acquittal  or  in 

the  Alternative  for  a  New  Trial. 

Reporter's    Transcript   of   argument   on 

motion. 
9-  9-57 — Order  Denying  Motion  for  Judgment  of 

Acquittal   of   in   the   Alternative   for   a 

New  Trial. 
9-  9-57 — Notice  of  Appeal. 
9-13-57 — Designation  of  Record  on  Appeal. 
10-10-57 — Order  Extending  time  to  file  record  on 

appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  Yakima 
in  said  district  this  27th  day  of  November,  1957. 

[Seal]  STANLEY  D.  TAYLOR, 

Clerk  of  Said  Court; 

By  /s/  THOMAS  GRANGER, 
Deputy. 


[Endorsed] :  No.  15809.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Joe  Palermo,  Appel- 
lant, vs.  United  States  of  America,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, Southern  Di^dsion. 

Filed  November  29,  1957. 

Docketed:  December  6,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  th( 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15809 

UNITED  STATES  OF  AMERICA, 

Appellee, 

vs. 

JOE  PALERMO, 

Appellant. 

STATEMENT  OF  POINTS  RELIED 
UPON  ON  APPEAL 

The  appellant  states  that  in  his  appeal  to  the 
United  States  Court  of  Appeals,  Ninth  Circuit,  from 
the  judgment  entered  in  the  above-entitled  cause 
on  July  30,  1957,  and  the  Order  Denying  Appellant's 
Motion  for  Judgment  of  Acquittal  or  in  the  alterna- 
tive for  a  New  Trial  entered  in  the  above-entitled 
cause  on  9th  day  of  September,  1957,  pursuant  to 
the  Rules  of  Criminal  Procedure,  appellant  intends 
to  rely  upon  the  following  points: 

1.  The  Trial  Court  erred  in  failing  to  grant 
appellant's  Motion  at  the  close  of  the  trial  for  Judg- 
ment of  acquittal  of  ai)pellant. 

2.  The  Trial  Court  erred  in  failing  to  grant 
appellant's  Motion,  Post  Trial,  for  Judgment  of 
Acquittal. 

3.  The  Trial  Court  erred  in  failing  to  grant 
appellant's  Post  Trial  Alternative  motion  for  N(^w 
Trial. 
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4.  The  Trial  Court  erred  in  failing  to  give  ap- 
pellant's Instructions  Nos.  1,  9,  11,  12,  16,  20,  21,  24, 
and  29. 

5.  The  Trial  Court  erred  in  the  admission  of 
Exhibits  Nos.  26,  27,  28,  29,  30,  33,  and  34  over  the 
objection  of  appellant  by  reason  of  insufficient  and/or 
improper  identification  thereof. 

6.  The  Trial  Court  erred  in  the  admission  over 
the  objection  of  the  appellant  of  Exhibits  1,  2,  14, 
15,  22,  25,  26,  33,  34,  42,  43,  46,  70,  77,  78,  80,  85,  91 
and  92,  the  same  being  irrelevant  and  immaterial. 

Dated  this  3rd  day  of  December,  1957. 

/s/  JOHN  S.  MOORE, 

/s/  E.  S.  VELIKANJE, 

Attorneys  for  Appellant. 

[Endorsed]  :    Filed  December  6,  1957. 
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United  States  of  America,  Appellee. 


On  Appeal  from  the  District  Court  of  the 

United  States  for  the  Eastern  District 

of  Washington 


BRIEF  FOR  THE  APPELLEE 


STATEMENT  OF  JURISDICTION 

The  statement  of  jurisdiction  as  set  forth  in  appel- 
lant's brief  with  reference  to  the  statutes  therein 
indicated  is  accepted  as  accurate. 


2 
ADDITIONAL  STATEMENT  OF  FACTS 

Appellee  generally  accepts  the  statement  of  facts  as 
set  forth  by  the  appellant  except  to  add  the  follow- 
ing: 

On  Page  3  of  apiDellant's  brief  it  is  stated  that  ap- 
pellee made  no  attempt  to  attack  the  deductible  busi- 
ness expenses  taken  by  appellant  on  his  returns  for 
the  indictment  years  although  there  were  mistakes 
in  the  returns  as  to  such  expenses.  If  any  deductions 
were  left  out,  they  were  inconsequential  as  the  ap- 
pellant admitted  the  amount  of  tax  due  as  alleged  by 
the  appellee  was  correct  and  this  was  admitted  with- 
out objection.  (PI.  Ex.  93-96;  R.  319-321,  323). 

The  appellee  not  only  alleged  the  under-statement 
of  income  for  all  of  the  indictment  years  but  showed 
exactly  the  under-statement  by  producing  the  evi- 
dence in  the  form  of  checks,  statements,  ledgers,  or 
other  financial  records,  and  testimony  of  witnesses. 

To  substantiate  appellee's  position,  a  net  worth 
statement,  was  admitted  without  objection.  (PI.  Ex. 
66;  R.  185,  188). 

Appellant  showed  a  definite  and  deliberate  pat- 
tern or  scheme  by  withholding  each  year  a  number 
of  checks  that  were  solely  within  his  knowledge  and 
under  his  care,  custody  and  control.  (R.  393-395,  397- 
398). 


During  the  four  indictment  years  appellant  re- 
ceived two  hundred  thirty-five  (235)  checks  from  the 
sale  of  logs  or  other  services.  Ninety-nine  (99)  of 
those  checks  were  not  recorded  on  the  books  and 
records  of  appellant.  42.1  percent  of  the  checks  re- 
ceived during  the  indictment  years  were  not  recorded 
on  the  books.  (R.  290).  In  addition  to  the  indictment 
years,  appellant  in  1948  received  twenty-seven  (27) 
checks  of  which  twenty  (20)  checks  were  not  report- 
ed. (PI.  Ex.  91;  R.  293-298).  In  1949  appellant  re- 
ceived forty-two  (42)  checks  of  which  twenty-four 
(24)  were  not  reported.  (PI.  Ex.  92;  R.  300-302). 
Exhibits  (PI.  Ex.  91  and  92)  were  admitted  by  the 
Court  with  proper  instructions  as  to  how  they  were 
to  be  considered  by  the  jury.  (R.  245,  295,  559). 

In  1955  appellant  withheld  from  his  accountant  in 
connection  with  his  1954  income  tax  return,  approxi- 
mately $4,960.67  in  gross  receipts,  which  apparently 
were  the  receipts  from  about  twenty  (20)  checks. 
(R.  439). 

Although  the  chief  claim  of  appellant  is  that  he 
negligently  under-reported  his  income  and  negligent- 
ly underpaid  income  tax  on  it,  (Br.  3)  in  our  opinion 
his  statement  of  facts  does  not  adequately  set  forth 
the  evidence  in  the  record,  which  plainly  showed  he 
*' knowingly  and  wilfully"  perpetrated  income  tax 
evasion.  Since  the  argument  which  will  follow  later 


in  the  brief  discusses  this  evidence  fully,  it  will  not 
be  repeated  at  this  point. 


ANSWER  TO  APPELLANT'S  SPECIFICATION 

OF  ERROR 

(a)  In  reference  to  alleged  Error  No.  1.  There  was 
no  basis  for  the  Court  to  grant  appellant's  Motion 
for  Judgment  of  Acquittal. 

The  Trial  Court  in  denying  this  motion  very  clear- 
ly set  forth  his,  as  well  as  our  reason  on  Page  365 
of  the  Record. 

"The  circumstances  here  are  that  large  amounts 
were  involved  and  that  in  quite  a  number  of  in- 
stances receipts  were  not  deposited  in  the  bank 
or  deposited  in  the  bank  and  not  recorded,  and 
that  would  be  sufficient  to  take  the  case  to  the 
jury." 

At  Page  366  of  the  Record  the  Court  further 
states : 

"Coupled  with  consistent  failure  to  put  on  his 
books  large  amounts  which  he  has  received  from 
logging  companies.  In  some  instances  the  whole 
amount  that  he  has  received  from  certain  buyers 
is  not  put  on  his  books  at  all.  That  is  exactly 
what  the  man  does  if  he  wants  not  to  show  his 
income.  He  can  show  his  books  and  the  statement 
is  correct.  It  seems  to  me  that  this  statement  with- 
out any  confession  is  sufficient  to  take  the  case 
to  the  jury.  It  is  for  the  jury  to  determine  the 
force  and  effect  of  it  and  what  inference  to  draw 
in  the  light  of  the  explanations." 

(b)  ///  reference  to  alleged  Error  iVo.  2.  In  refer- 
ence to  the  "Not  Guiltv"  instruction. 


It  is  the  duty  of  the  Court  to  submit  the  case  to 
the  jury  when  there  is  sufficient  evidence  to  show  a 
prima  facie  case  and  this  is  covered  in  the  answer 
to  alleged  Error  No.  1  above. 

(c)  In  reference  to  alleged  Error  No.  3.  There  is 
no  basis  for  a  new  trial. 

Appellee  produced  proper  and  sufficient  evidence 
at  the  trial  to  sustain  the  verdict  of  the  jury.  The 
Court  did  not  err  in  its  instructions  and  there  was 
no  error  in  the  admission  of  documentary  evidence. 
The  case  was  properly  submitted  to  the  jury  and  the 
jury  rendered  a  proper  verdict. 

(d)  In  reference  to  alleged  Error  No.  4  through 
No.  11.  These  specifications  of  error  all  deal  with 
proposed  instructions  of  the  appellant. 

All  of  the  proposed  instructions  were  substantially 
covered  by  the  Court  in  its  instructions.  The  Trial 
Court's  instructions  were  not  quite  so  voluminous  but 
they  did  cover  each  and  every  element  requested  by 
the  appellant  except  that  he  gave  them  in  a  clear  and 
concise  manner  setting  forth  the  instructions  in  such 
a  manner  that  the}^  could  l^e  understood  by  the  jury. 
Holland  v.  United  States,  348  U.  S.  121. 

In  reference  to  proposed  instruction  16,  appellee 
feels  that  the  Judge  answered  this  specification  of 
error  at  the  time  of  trial.   (R.  570). 


(e)  In  reference  to  alleged  Error  No.  12  through 
No.  15.  The  objection  as  to  the  admissibility  of  plain- 
tiff's exhibits  77  and  78  by  appellant  because  of  in- 
sufficient identification  is  not  well  taken. 

The  record  shows  that  Lyle  Lumber  Company  was 
sold  to  Everett  Thoren  and  the  assets  of  the  Lyle 
Lumber  Company  became  part  of  the  Thoren  Lum- 
ber Company.  (R.  213).  Everett  Thoren  received  the 
books  and  records  of  the  Lyle  Lumber  Company  and 
he  had  them  in  his  possession.  (R.  213).  The  records 
were  identified  by  Thoren  and  shown  to  be  connected 
with  the  appellant  in  this  case.  (R.  214-216;  PI.  Ex. 
77-78).  Simonsen,  the  Internal  Revenue  Agent,  testi- 
fied that  he  had  personally  checked  the  items  in  the 
exhibits  in  making  up  his  summaries  (PI.  Ex.  91-92) 
and  that  he  cross-checked  the  items  in  plaintiff's  ex- 
hibits 77  and  78  with  the  bank  deposit  slips  of  ap- 
pellant and  that  they  matched.  (R.  292-297).  This 
sufficiently  identified  plaintiff's  exhibits  77  and  78 
with  the  appellant  and  this  case  to  make  them  admis- 
sible in  evidence,  and  once  admitted  they  could  bo 
used  in  the  summaries  admitted  in  evidence.  Appellee 
submits  that  the  summaries  were  proper  and  were 
compiled  from  the  evidence  properly  admitted  in  this 
trial  (R.  214-216,  292-297)  and  that  the  Trial  Judge 
gave  the  proper  instructions  as  to  their  use  by  the 
jury.  (R.  563-564).  United  States  v.  Johnson,  319 
U.  S.  503;  Costello  r.  United  States,  350  U.  S.  359. 


8 
ARGUMENT 

THE  EVIDEXCE  CLEARLY  ESTABLISHED  THAT  APPEL- 
LANT KNOWINGLY  AND  WILFULLY  PERPETRATED  IN- 
COME TAX  EVASION   AS  ALLEGED  IN  THE  INDICTMENT. 

The  principal  issue  in  this  appeal  is  whether  there 
was  substantial  evidence  from  which  the  jury  could 
find  that  appellant  ''knowingly  and  wilfully"  per- 
petrated income  tax  evasion.  To  reach  his  conclusion 
appellant  reweighs  the  evidence  of  the  case  as  sub- 
mitted to  the  jury  and  concludes  that  appellant 
merely  negligently  failed  to  report  his  proper  income 
and  negligently  failed  to  pay  his  proper  income  tax. 

This  Court  has  repeatedly  held  that  in  reviewing 
the  record  at  this  time  it  must  take  the  view  of  the 
evidence  which  is  most  favorable  to  the  Government 
and  accept  as  true  all  the  facts  which  the  evidence 
reasonably  tended  to  show.  As  stated  by  this  Court 
in  Suetter  r.  Uulfed  States,  liO  F.  2d  103,  107  (CA 
9,  1944)  : 

"  'A  question  of  law  is  thus  presented,  which  calls 
for  an  examination  of  the  record,  not  for  the 
purpose  of  weighing  conflicting  testimony,  but 
only  to  determine  wliether  there  was  some  evi- 
dence, competent  and  substantial  before  the  jury, 
fairlv  tending  to  sustain  the  verdict.'  Abratns  v. 
United  States,  250  U.  S.  616,  619;  40  S.  Ct.,  17, 
18,  63  L.  Ed.  1173.  The  evidence  must  be  con- 
sidered in  the  light  most  favorable  to  appellee. 
Holmes  v.  United  States,  8  Cir.,  134  F.  2d  125, 


130;  Hemphill  v.  United  States,  9  Cir.,  120  F. 
2d  115,  117." 

In  a  case  such  as  this,  the  defense  of  "negligence" 
in  business  affairs  is  but  another  way  of  stating  that 
appellant  did  not  "knowingly  and  wilfully"  commit 
income  tax  evasion.  As  was  stated  in  Remmer  v. 
United  States,  205  F.  2d  277,  288  which  related  to 
fraud  in  an  income  tax  evasion  case : 

"A  state  of  mind  can  seldom  be  proven  by  direct 
evidence  but  must  l)e  inferred  from  all  the  cir- 
cumstances. ' ' 

The  jury  after  consideration  of  all  the  evidence, 
including  the  defense  of  negligence,  resolved  all  is- 
sues against  the  contentions  of  appellant. 

It  appears  that  the  appellant  feels  that  lie  should 
be  acquitted  because  he  was  consistently  poor  in  his 
bookkeeping,  but  it  appears  to  the  appellee  that  lie 
was  more  consistent  than  truthful. 

Appellant  had  knowledge  of  his  filing  a  false  re- 
turn and  this  knowledge  and  wilfulness  was  proved 
by  the  appellee.  There  was  an  abundance  of  evidence 
showing  a  consistent  pattern  or  scheme  of  under- 
reporting a  large  amount  of  taxable  income  and  of 
the  failure  on  the  part  of  the  appellant  to  include 
all  of  his  income  in  his  books  and  records  that  were 
submitted  to  his  accountants  for  the  purpose  of  pre- 
paring his  tax  return.  This  is  sufficient  to  sustain  the 
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conviction.  Holland  v.  United  States,  supra;  Spies  v. 
United  States,  317  U.  S.  492. 

The  testimony  in  the  case  sliows  without  question 
that  a  pattern  or  scheme  was  followed  by  appellant 
in  withholding  taxable  income  not  only  the  years  cov- 
ered in  the  indictment  but  before  and  afterwards. 
By  having  this  pattern  and  scheme  he  cannot  then 
say  it  was  an  under-statement  only  because  of  care- 
lessness but  was  done  knowingly  and  wilfully. 

Appellant  puts  great .  stress  on  circumstantial  evi- 
dence and  that  the  Trial  Judge  did  not  cover  this 
properly,  but  appellee  submits  circumstantial  evi- 
dence is  no  different  from  direct  evidence.  Holland 
V.  United  States,  supra.  The  Court  correctly  instruct- 
ed on  circumstantial  evidence.  (R.  562). 

The  appellant  relies  heavily  on  the  fact  that  his 
proposed  instructions  were  not  given.  In  reading  them 
they  would  add  nothing  to  the  case  but  confusion. 
The  Trial  Court  in  this  case  gave  sufficient  and  ade- 
quate instructions  in  clear  and  concise  wording  cov- 
ering every  facet  of  the  law  which  the  appellant  now 
feels  the  Court  neglected  to  give.  The  reading  of  the 
instructions  as  a  whole  will  show  that  all  the  neces- 
sary instructions  in  an  income  tax  case  were  given 
by  the  Trial  Judge.  In  Wricjht  v.  United  States,  175 
F.  2d  384  at  388,  the  Court  held: 
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"Fortunately,  a  trial  judge  in  formulating  his 
charge  is  entitled  to  use  his  own  language  and 
is  not  required  to  let  counsel  for  either  party  put 
words  into  his  mouth.  If  the  charge  is  accurate 
and  gives  to  the  jury  all  of  the  law  which  it  needs 
in  order  to  reach  a  verdict  that  is  enough." 

See  also  Bloch  v.  United  States,  221  F.  2d  786  at 

787. 

Appellee's  position  in  reference  to  this  case  is  gen- 
erally set  forth  and  affirmed  in  the  following  cases: 

Costello  V.  United  States,  350  U.  S.  359 
Spies  V.  United  States,  317  U.  S.  492 
Epstein  v.  United  States,  246  F.  2d  563 
Blaekwell  v.  United  States,  244  F.  2d  423 
Bloch  V.  United  States,  221  F.  2d  786 
Holland  v.  United  States,  348  U.  S.  121 
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CONCLUSION 

For  the  reasons  set  out  herein  it  is  submitted  that 
the  judgment  of  the  United  States  District  Court 
should  be  affirmed. 

Respectfully  submitted, 

William  B.  Bantz, 

United  States  Attorney. 

RiNER  E.  Deglow, 

Assistant  United  States  Attorney. 
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UPON  APPEAL  FROM  THE  DISTRICT  COURT  OF 

THE  UNITED  STATES  FOR  THE  EASTERN 

DISTRICT  OF  WASHINGTON, 

SOUTHERN  DIVISION 


BRIEF  OF  APPELLANT 


STATEMENT  OF  JURISDICTION 

Appellant  was  charged  by  indictment  in  the  United 
States  District  Court  for  the  Eastern  District  of  Wash- 
ington, Southern  Division,  upon  four  counts  of  income  tax 


evasion  for  the  four  calendar  years  of  1950  to  1953,  in- 
clusive, for  violation  of  26  U.S.C.  section  145  (b),  (now 
26  U.S.C.  section  7201)  in  wilfully  attempting  to  evade 
or  defeat  income  taxes  and  the  payment  thereof  for  such 
years.     (3-7) 

Following  appellant's  plea  of  not  guilty  (25-27),  and 
trial  before  a  jury,  a  verdict  of  guilty  on  all  four  counts 
was  rendered  (13),  and  Judgment  and  Commitment  was 
entered  and  filed  July  30,  1957  by  the  trial  court.  ( 14-15) 
Appellant  timely  filed  Motion  for  Acquittal  or  in  the 
alternative  for  New  Trial  (15-16),  which  was  denied 
by  order  of  the  court  entered  and  filed  September  9,  1957. 
(21-22)  Notice  of  Appeal  was  filed  September  9,  1957 
(22-23),  and  Order  Extending  Time  to  File  Record  on 
Appeal  was  filed  October  10,  1957.  (24)  Jurisdiction 
of  the  trial  court  was  founded  upon  18  U.S.C.  section 
3231,  granting  original  jurisdiction  to  district  courts  of  all 
offenses  against  the  United  States. 

Appellant  invokes  the  jurisdiction  of  this  Court  under 
the  provisions  of  28  U.S.C.  section  1291,  which  provides 
that  a  Circuit  Court  of  Appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  district  courts. 


STATEMENT  OF  THE  CASE 

Appellant,  a  logger  of  White  Salmon,  Washington, 
was  indicted  for  income  tax  evasion  for  the  calendar  tax 
years  of  1950  to  1953,  inclusive  (3-7).  Following  the 
entry  of  his  plea  of  not  guilty  as  to  all  four  counts  of  the 
indictment  (25-27),  trial  was  had  by  jury,  commencing 
July  23,  1957  before  the  Honorable  Sam  M.  Driver,  United 
States  District  Judge,  Eastern  District  of  Washington,  at 
Yakima,  Washington  ( 27 ) . 

The  main  issue  of  the  trial,  as  indicated  by  counsel 
in  their  opening  statements  to  the  jury  (30-40),  was 
whether  appellant  "knowingly  and  wilfully"  attempted  in- 
come tax  evasion.  Appellee  sought  to  prove  and  did  prove 
that  for  each  of  the  indictment  years  appellant  had  under- 
reported  his  income  and  underpaid  income  tax  due  there- 
on. Although  the  proof  of  underreporting  included  the 
net  worth  method  ( 34,  Pltf  Exh  66 ) ,  appellee  relied  main- 
ly upon  proof  of  understating  of  specific  items  of  gross 
receipts  (34).  No  attempt  was  made  by  appellee  to  at- 
tack the  deductible  business  expenses  taken  by  appellant 
on  his  returns  (34),  although  there  were  mistakes  in  the 
returns  as  to  such  items  (34).  Appellant  admitted  the 
fact  of  underreporting  for  the  indictment  years  (39),  re- 
lying solely  on  the  carelessness  or  inadvertence  of  main- 
taining a  poor  system  of  bookkeeping  and  negligence  in 
providing  information  for  the  preparation  of  tax  returns 


(40). 

To  prove  the  underreporting  of  income,  appellee  in- 
troduced in  evidence  appellant's  income  tax  returns  for 
the  years  in  question  (Pltf  Exh  3,  4,  5,  6;  43-45)  and 
photostats  of  pages  in  appellant's  record  books  showing 
sales  of  logs  (Pltf  Exh  71,  72,  73,  74;  188-189),  to  dem- 
onstrate the  gross  receipts  as  reported  by  appellant  on  his 
tax  returns  and  as  maintained  in  these  record  books.  Ap- 
pellee then  introduced  numerous  exhibits  consisting  of 
records  obtained  from  mills  and  companies  who  did  busi- 
ness with  appellant  during  the  indictment  years;  such  rec- 
ords included  cancelled  checks  or  photostats  thereof, 
supporting  invoices,  journal  sheets  and  log  purchase  rec- 
ords, showing  payments  to  appellant  by  check.  For  pur- 
poses of  simplifying  the  evidence  for  the  jury  all  of  this 
information  was  then  summarized  by  Paul  Simonson,  rev- 
enue agent  witness  for  appellee.  These  summaries  in- 
cluded additional  information  provided  by  other  exhibits 
showing  deposits  of  income  by  appellant  in  his  two  bank 
accounts  at  the  Bank  of  Stevenson,  Stevenson,  Washington, 
and  the  National  Bank  of  Commerce  at  White  Salmon, 
Washington.  The  summary  for  the  year  1950  is  Pltf  Exh 
86  (260,  287);  for  the  year  1951,  Pltf  Exh  87  (262-268, 
287);  for  the  year  1952,  Pltf  Exh  88  (269-278,  287);  and 
for  the  year  1953,  Pltf  Exh  89  (278-285,  288).  These 
summaries  may  be  further  summarized  as  follows: 
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After  establishing  the  true  gross  income  of  appellant 
for  these  years,  appellee  then  made  use  of  the  deductible 
expenses  as  filed  in  the  original  income  tax  returns  to 
compute  the  net  income  (or  adjusted  gross  income  for  tax 
return  purposes)  to  show  the  correct  tax  due  for  each  of 
the  four  years  as  follows:  1950,  by  Pltf  Exh  93  (318,  319); 
1951,  by  Pltf  Exh  94  (319,  320);  1952,  by  Pltf  Exh  95  (320, 
321);  1953,  by  Pltf  9xh  96  (321-323).  In  each  of  the  in- 
dictment years,  appellee's  proof  of  net  or  adjusted  gross 
income  and  income  tax  due  correspond  with  the  indict- 
ment, and  established  appellant's  income  tax  delinquency 
as  follows: 

1950  $  3,944.90 

1951  8,454.18 

1952  13,447.68 

1953  5,432.36 

Having  estabUshed  the  underreporting  of  income  and 
the  underpayment  of  income  tax  for  the  indictment  years, 
appellee  then  sought  proof  of  criminal  intent  by  introduc- 
ing evidence  of  underreporting  of  income  for  the  addi- 
tional years  of  1948,  1949,  and  1954.  For  the  first  two 
years,  appellee  again  introduced  evidence  of  gross  income 
by  cancelled  checks,  photostats  thereof,  invoices,  journal 
sheets,  and  log  purchase  records.  These  were  then  sum- 
marized by  the  revenue  agent,  Simonson,  for  the  year 
1948  in  Pltf  Exh  91  (293,  297)  and  for  the  year  1949  in 


Fltf  Exh  92  (300-302).  These  again  demonstrated  that 
for  these  two  years,  appellant  had  not  recorded  in  his  book 
all  of  his  gross  income,  and,  when  compared  with  his  tax 
returns  for  those  two  years  ( Pltf  Exh  1  and  2;  43,  45,  246, 
295 ) ,  had  not  reported  all  of  his  gross  income  thereon. 

The  information  contained  in  Pltf  Exh  91  ncluded  and 
was  based  in  part  upon  information  contained  in  Pltf  Exh 

77  (293);  and  that  contained  in  Pltf  Exh  92  included  and 
was  based  in  part  upon  information  contained  in  Pltf  Exh 

78  (300).  Pltf  Exh  77  consisted  of  checks  made  payable 
by  Lyle  Lumber  Company  to  Joe  Palermo  during  1948, 
which  checks  were  found  in  a  box  on  Lyle  Lumber  Com- 
pany premises  when  that  company  was  acquired  by 
Thoren  Lumber  Company  in  1953  (212-216).  Pltf  Exh 
78  were  similar  checks  for  the  year  1949  (212-216).  No 
further  identification  was  made. 

When  Pltf  Exh  77,  78,  91,  and  92,  were  offered  in 
evidence,  appellant  objected  to  the  introduction  of  77  and 
78  because  of  insufficient  identification  and  also  objected 
to  91  and  92,  they  being  based  upon  77  and  78,  respec- 
tively (294,295,302). 

Appellee's  proof  of  underreporting  of  income  for  the 
year  1954  was  through  the  testimony  of  Allen  Brown,  ap- 
pellant's accountant.  Brown  testified  that  he  first  became 
acquainted  with  appellant  in  October,   1954,  when  ap- 
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pellant  requested  assistance  because  he  was  being  investi- 
gated by  Biankenship,  revenue  agent,  as  to  his  income  tax 
returns  ( 418 ) .  In  1955,  Brown  made  out  appellant's  1954 
income  tax  return  ( 437,  438 ) .  Despite  appellant's  know- 
ledge at  that  time  that  he  was  being  investigated  by  the 
internal  revenue,  about  $4960.67  was  omitted  from  his 
gross  income  in  his  1954  return  (439). 

The  additional  evidence  introduced  by  appellee  for 
the  purpose  of  showing  criminal  intent  on  the  part  of  ap- 
pellant concerned  the  submission  of  a  financial  statement 
by  the  accountant  Brown  to  the  revenue  agents  which  did 
not  include  upon  the  assets  side  of  the  ledger  a  $10,000.00 
savings  account  in  the  Bank  of  Stevenson  (185,  418,  Pltf 
Exh  66).  Brown's  testimony  concerning  this  evidence 
indicated  that  he  had  prepared  the  information  between 
the  time  he  first  met  appellant  in  October  of  1954  and 
its  delivery  to  the  revenue  agents  in  December  of  1954, 
and  that  he  assumed  all  responsibiUty  for  the  inadvertent 
omission  of  this  item  from  the  statement  (418-420).  Ad- 
ditionally, one  of  the  revenue  agents,  Biankenship,  was 
told,  at  his  first  meeting  with  appellant,  that  appellant 
had  funds  in  the  Bank  of  Stevenson  (337,  338,  480,  481). 

Appellant's  evidence  demonstrated  that  appellant,  a 
naturalized  citizen  bom  in  Canada  in  1909,  had  grown 
up  in  western  Washington,  the  son  of  a  farmer  ( 447,  448 ) . 
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He  went  to  the  eleventh  grade  in  school,  and  then  became 
employed  in  a  sawmill  (448).    For  some  years  he  worked 
for  sawmill  and  logging  operators  until  1932  when  he  was 
married  (448).     From  1932  until  the  latter  part  of  1947, 
he  worked  for  others  in  logging,  both  driving  truck  and 
cutting  logs  (448-449).    During  all  this  period  of  time  he 
had  no  supervisory  experience  or  duties,  nor  bookkeeping 
experience  or  training  (452).     During  the  latter  part  of 
1947,  his  father-in-law,  W.  A.  Zunke,  sold  appellant  some 
logging  equipment  on  time,   and  appellant  commenced 
logging  for  hire  (113-115,  450).     Some  two  years  later, 
appellant  began  acquiring  timber  lands  for  himself  and 
restricted  his  logging  operations  to  the  cutting,  hauling 
and  selling  of  his  own  timber  (451).     When  appellant 
commenced  his  business  he  did  not  have  nor  acquire  the 
services  of  a  bookkeeper  or  accountant   (462).     He  at- 
tempted to  keep  his  own  records  for  each  year,  showing 
monies  received,  labor  expenses,  stumpage  purchased,  etc. 
(462,  463,  Deft  Exh  98,  99,  100).    All  entries  were  made 
by  appellant  in  these  books   (461,  462).     Appellant  re- 
ceived his  income  by  checks  at  various  times  throughout 
the  year  from  his  customers  who  were  mill  operators  ( 463, 
Pltf  Exh  86,  87,  88,  89).     He  was  actively  engaged  in 
running  his  business  of  cutting  and  hauling  logs  from  the 
woods  to  the  mills,  having  only  about  six  employees  at 
the  most  (451,  465,  386,  387).    His  attempts  at  bookkeep- 
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ing  were  confined  to  evening  hours  and  Sundays  (387, 
463-465).  His  hours  of  work  were  from  about  6:30  A.  M. 
to  6:00  P.  M.  or  later  (386,  387,  464).  He  attempted  to 
pay  his  bills,  make  his  income  entries,  and  get  his  deposits 
ready  at  odd  hours  when  possible  ( 387,  388,  464,  465 ) . 

When  he  first  started  the  process  of  having  Mr.  Bates, 
White  Salmon  insurance  and  real  estate  man,  do  his  in- 
come tax  returns,  appellant  took  his  books,  bank  deposits, 
etc.  to  Bates,  who  directed  appellant  to  do  the  computing 
of  income  and  expenses  and  bring  the  infoimation  to  him 
(466,  467).  Appellant,  beheving  his  books  to  be  the 
same  as  his  income,  used  the  totals  in  his  books  in  providing 
Bates  with  his  gross  income  figures  ( 467-472 ) .  Admitted- 
ly, these  figures  were  wrong.  However,  appellant's  testi- 
mony was  that  he  attempted  to  record  in  his  books  all  of 
his  income,  that  he  believed  these  figures  of  his  gross 
income  to  be  correct  when  given  to  Bates,  that  he  believed 
his  returns  for  the  income  tax  prepared  by  Bates  from 
this  information  were  correct,  and  that  he  had  no  intent 
to  evade  his  income  taxes  ( 462-472 ) . 

Appellant  maintained  a  checking  account  at  the  Bank 
of  Stevenson,  Stevenson,  Washington  from  1948  to  1952, 
having  originally  established  the  account  at  the  Bank's 
request,  after  financing  a  "cat"  purchase  through  the 
Bank  (474,  475),    Upon  the  termination  of  this  checking 
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account,  he  transferred  the  $10,000.00  into  a  savings  ac- 
count at  that  same  Bank  (419,  420,  475).  Most  all  of 
appellant's  banking  of  funds  has  been  done  through  his 
checking  account  at  the  White  Salmon  Branch,  National 
Bank  of  Commerce,  White  Salmon,  Washington  (475). 
This  has  been  appellant's  home  town  since  before  1947 
(449).  White  Salmon  is  a  small  town  in  south  central 
Washington,  adjacent  to  the  Columbia  River,  having  a 
population  of  about  1200-1500  people;  close  by  is  an- 
other small  town,  Bingen,  in  which  are  located  most  of 
the  mill  operators  with  whom  appellant  did  business 
(353).  Except  for  the  checking  and  savings  accounts  in 
the  Bank  of  Stevenson,  practically  all  of  appellant's  in- 
come was  deposited  in  the  White  Salmon  Bank  (Pltf 
Exh  86-89). 

During  the  period  following  his  start  in  business  on 
his  own  appellant  acquired  four  small  rental  houses  in 
White  Salmon,  finished  paying  for  the  home  which  he  had 
purchased  before,  bought  mining  stock  in  a  locally  organ- 
ized mining  corporation,  and  purchased  timber  lands,  and 
logging  equipment  (453,  454,  457,  475,  476).  Other  than 
these  purchases,  he  made  no  investments  of  .size  until  1954 
when  he  purchased  a  hotel  business  in  Hood  River,  Ore- 
gon, just  across  the  Columbia  River  from  his  home  in 
White  Salmon  (478).     Three  of  the  rental  houses  were 
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turned  in  on  this  purchase,  the  other  being  letained  as  a 
shop  (497).  Appellant  did  not  make  a  thorough  inves- 
tigation of  this  business  before  purchasing,  and  later  found 
out  that  the  former  owners  had  gone  bankrupt  operating 
the  hotel  ( 507 ) .  This  situation  was  not  altered,  and  dur- 
ing his  ownership,  appellant  lost  approximately  $1,000.00 
per  month  (436,  437). 

Appellant  and  his  family  live  in  a  modest  frame  home, 
acquired  in  1950  for  $10,000.00  (371,  453,  454).  There 
was  no  evidence  of  money  hidden  in  safety  deposit  boxes 
or  secret  bank  accounts.  There  was  no  evidence  of  any 
attempt  by  appellant  to  secrete  or  conceal  property  of  any 
kind  or  nature.  In  1953,  appellant  purchased  a  Cadillac 
automobile  on  a  conditional  sales  contract,  having  at  that 
time  in  his  checking  account  at  White  Salmon  $55,606.62 
(454,  455).  In  1953,  appellant  filed  an  application  for  a 
timber  cutting  bond  with  McCoy  Insurance  Agency  in 
White  Salmon,  as  agents  for  American  Bonding  Company; 
included  in  the  application  was  a  financial  statement 
wherein  appellant  set  forth  cash  assets  of  $50,000.00  in 
the  White  Salmon  Bank  (Pltf  Exh  31;  99-101,  104-109). 

Character  witnesses  presented  by  the  appellant  in- 
cluded Keith  McCoy,  White  Salmon  insurance  man  who 
had  known  appellant  fifteen  years;  W.  A.  Zunke,  appel- 
lant's father-in-law,  who  had  known  appellant  over  twenty 
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five  years;  Marion  Babb,  White  Salmon  bank  manager 
who  had  known  appellant  five  or  six  years;  Joe  Crowe, 
White  Salmon  logger  and  Klickitat  County  Commissioner, 
who  had  known  appellant  twenty  one  years;  Theodore 
Sprague,  White  Salmon  logger  and  sawmill  operator  since 
1945;  and  Edward  P.  Reed,  White  Salmon  attorney,  who 
had  known  appellant  professionally  and  socially  for  six 
years  (368,  377,  401,  405,  408,  411).  These  parties  testi- 
fied that  appellant's  reputation  for  honesty,  truthfulness 
and  as  a  law-abiding  member  of  the  community  in  the 
Bingen- White  Sabion  area  was  good  (369,  380,  402-403, 
406-407,  409,412). 

In  addition  to  appellant's  books  (Deft  Exh  98,  99, 
100 ) ,  there  were  placed  in  evidence  all  of  appellant's  can- 
celled checks,  bank  statements,  and  bank  deposit  slips 
(Deft  Exh  108,  109;  459-461).  Although  these  exhibits 
clearly  demonstrate  omissions  of  income  and  income 
sources  in  appellant's  books  (Deft  Exh  98,  99,  100),  ap- 
pellant at  all  times  retained  these  items  and  made  them 
available  to  the  revenue  agents  ( 460,  480,  481 ) . 

At  the  close  of  appellee's  evidence,  appellant  moved 
for  judgment  of  acquittal,  which  motion  was  denied  ( 365- 
367 ) .  At  the  close  of  all  of  the  evidence,  appellant  again 
moved  for  judgment  of  acquittal,  which  the  court  denied 
(515).     Appellant  submitted  proposed  instructions  1,  9, 
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11,  12,  16,  20,  21,  24  and  29  (7-13),  which  the  court 
refused  to  give  and  to  which  appellant  excepted  before 
the  jury  retired  to  consider  the  verdict  (567-576).  The 
jury  returned  a  verdict  of  guilty  on  all  four  counts  of  the 
indictment  on  July  30,  1957  ( 13 ) ,  and  on  the  same  date 
Judgment  and  Commitment  was  entered  and  filed,  fining 
appellant  $2500.00  on  each  of  the  four  counts  and  sen- 
tencing appellant  to  six  months'  imprisonment  on  each  of 
the  four  counts,  the  sentences  of  imprisonment  to  run  con- 
currently (14,  15).  Appellant  timely  filed  Motion  for 
Judgment  of  x\cquittal  or  in  the  alternative  for  New  Trial 
(15-16)  which  the  court  denied  by  order  of  September  9, 
1957  ( 21-22 ) .  Appellant  thereupon  filed  notice  of  appeal 
on  September  9,  1957  (22,  23). 

SPECIFICATION  OF  ERRORS 
1. 
The  trial  court  erred  in  denying  appellant's  motions 
for  judgment  of  acquittal  (16-22,  515). 

2. 

The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  1: 

"You  are  instructed  to  return  a  verdict  of  "Not  Guilty" 
as  to  all  four  counts  of  the  indictment  against  the  de- 
fendant herein."  (7) 

"...  the  defendant  .  .  .  excepts  to  the  failure  to  give 
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Requested  Instruction  No.  1,  being  for  a  directed  ver- 
dict based  upon  the  argument  previously  presented 
that  the  evidence  as  it  has  been  adduced  here  .  .  . 
for  the  same  reasons  that  I  have  set  forth  at  the  con- 
clusion of  the  evidence,  for  the  reason  that  this  does 
not  exclude  every  reasonable  hypothesis  other  than 
guilt,  and  the  instruction  therefore  should  have  been 
given."  (567,  568) 

3. 
The  trial  court  erred  in  denying  appellant's  alterna- 
tive motion  for  new  trial  ( 15-22 ) . 

4. 

The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  9: 

"If  the  evidence  in  this  case  can  be  reconciled  either 
with  the  theory  of  innocence  or  guilt,  the  law  requires 
that  the  defendant  be  given  the  benefit  of  the  doubt 
and  that  the  theory  of  innocence  be  adopted  by  the 
jury.  You  will  review  all  of  the  facts  and  circum- 
stances in  the  light  of  this  instruction."  (8) 

"The  defendant  further  excepts  to  the  failure  to  give 
proffered  Instruction  No.  9,  ...  It  is  submitted  that 
the  statement  set  forth  in  Instruction  No.  9  is  a  proper 
statement  of  the  law  in  that  the  evidence  adduced 
here  requires  the  instruction  as  the  same  may  be  con- 
sistent with  either  theory."  (568) 

5. 
The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  11: 
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"Unless  there  is  substantial  evidence  of  facts  which 
excludes  every  other  reasonable  hypothesis  but  that 
of  guilt,  and  if  all  the  substantial  evidence  is  as  con- 
sistent with  innocence  as  with  guilt,  then  it  is  your 
duty  to  return  a  verdict  of  not  guilty."  (8) 

"...  for  the  reason  that  the  same  constitutes  a  state- 
ment of  the  law  and  that  the  evidence  requires  the 
rendering  of  that  statement  to  the  jury."     (568) 

6. 

The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  12: 

"Circumstantial  evidence  is  evidence  which  tends  to 
prove  a  disputed  fact  by  proof  of  other  facts  which 
have  a  legitimate  tendency  to  lead  the  mind  to  the 
conclusion  that  the  fact  exists  which  is  sought  to  be 
established.  It  must  be  such  as  to  exclude  every 
reasonable  doubt  of  the  guilt  of  the  defendant,  and 
if  it  does  not  do  so,  or  if  you  believe  the  circumstances 
to  be  as  consistent  with  innocence  as  with  guilt,  it  is 
your  duty  to  acquit  the  defendant. 

"In  order  to  convict  on  circumstantial  evidence,  the 
circumstances  relied  on  must  point  unerringly  to  the 
guilt  of  the  defendant  as  to  exclude  every  other  reason- 
able hypothesis.  The  circumstances  thus  relied  on 
must  be  proved  by  the  United  States  to  your  satisfac- 
tion beyond  a  reasonable  doubt,  must  be  consistent 
with  each  other,  and  inconsistent  with  every  other 
reasonable  theory  of  innocence."    (8) 

"The  defendant  further  excepts  to  the  failure  of  the 
Court  to  give  Proffered  Instruction  No.  12  with  ref- 
erence to  circumstantial  evidence  by  reason  of  the 
fact  that  the  Court  gave  no  full  and  complete  instruc- 
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tion  to  the  jury  with  reference  to  the  consideration  of 
circumstantial  evidence  and  that  offered  instruction 
No.  12  sets  forth  a  proper  consideration  of  the  law  for 
the  jury. "(569) 

7. 
The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  16: 

"The  filing  of  an  incorrect  or  inaccurate  income  tax 
return  is  unlawful  as  to  the  defendant,  only  if  the  de- 
fendant did  so  wilfully,  with  knowledge  of  its  false- 
ness, and  with  intent  to  evade  taxes.  There  is  no  pre- 
sumption of  guilt  which  may  be  drawn  from  the  act 
itself— both  knowledge  and  wilfulness  must  be  estab- 
lished by  the  independent  proof,  direct  or  circum- 
stantial." (9) 

"With  reference  to  offered  Instruction  No.  16,  I  don't 
believe  that  the  Court  specifically  instructed  the  jury 
that  there  was  no  presumption  of  guilt  which  will  be 
drawn  from  the  act  itself.  I  can't  recall.  Assuming 
that  there  was  not,  I  am  saying  that  they  should  be 
advised  because  that  is  the  law  with  reference  to  this 
case."     (569,  570) 

8. 
The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  20: 

"In  order  to  secure  conviction,  it  is  necessary  that  the 
United  States  prove  that  the  conduct  of  the  defend- 
ant was  wilful.  The  mere  fact  that  an  incorrect  tax 
return  was  filed  by  him  is  not  sufficient  to  in  itself 
convict  the  defendant.  If  you  believe  that  the  de- 
fendant did  not  act  wilfully,  but  did  act  mistakenly, 
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carelessly,  negligently,  or  even  recklessly,  and  that 
he  did  act  in  good  faith  without  any  wilful  intent  on 
his  part  to  evade  or  defeat  any  income  tax  payment, 
or  as  the  result  of  inadvertence,  misunderstanding, 
or  even  careless  bookkeeping,  it  is  your  duty  to  acquit 
the  defendant/'  (9) 

"...  defendant  excepts  to  the  failure  of  the  Court  to 
give  proffered  Instruction  No.  20  by  reason  of  the 
fact  that  this  proposed  instruction  also  advises  the 
jury  that  the  fact  of  the  filing  of  an  incorrect  income 
tax  return  is  not  sufficient  in  and  of  itself  to  convict 
the  defendant,  in  that  it  sets  forth  the  law  relating  to 
presumptions  set  forth  in  mv  preceding  exception." 
(570) 

9. 
The  trial  court  erred  in  failing  to  give  appellant's  pro- 
posed Instruction  No.  21: 

"You  are  instructed  that  in  cases  of  this  character, 
there  is  only  one  state  of  mind  that  can  supply  the 
intent  necessary  to  sustain  a  conviction,  and  that  is 
the  specific  intent  to  defeat  or  evade  payment  of  the 
tax  due;  nor  would  the  filing  of  a  false  return  with 
any  bad  purpose  supply  the  necessaiy  intent.  The 
bad  purpose  must  be  to  evade  or  defeat  the  income 
tax  that  is  due.  The  filing  of  any  incorrect  return, 
without  a  justifiable  excuse,  or  without  ground  for 
believing  it  to  be  lawful,  or  with  a  careless  disregard 
for  whether  or  not  one  had  the  right  to  do  so,  do  not 
in  themselves  constitute  wilful  intent. '  (9,  10) 

"The  defendant  excxepts  to  the  failure  to  give  proffered 
Instruction  No.  21,  on  the  same  grounds  set  forth 
as  to  proposed  Instruction  No.  20.  The  same  relates 
to  the  direction  to  the  jury  that  there  must  be  a  spe- 


19 

cific  intent  to  defeat  or  evade  payment  of  tax  due. 
Also  with  reference  to  the  fiHng  of  the  incorrect  in- 
come tax  return  without  ground  for  beheving  it  to  be 
unlawful,  without  justifiable  excuse  or  careless  dis- 
regard, do  not  constitute  wilful  intent."  (571) 

10. 

The  trial  court  erred  in  failing  to  give   appellant's 
proposed  Instruction  No.  24: 

"  'Wilfully'  means  knowingly  and  with  a  bad  heart  or 
bad  intent.  It  means  having  the  purpose  to  cheat  or 
defraud,  or  do  a  wrong  in  connection  with  a  tax 
matter.  It  is  not  enough  if  all  that  is  shown  is  that 
the  defendant  was  stubborn  or  stupid,  careless,  or 
reckless,  or  neghgent.  A  defendant  is  not  wilfully 
evading  a  tax  if  he  is  careless  about  keeping  his  books 
and  records.  He  is  not  wilfully  evading  a  tax  if  all 
that  is  shown  is  that  he  made  errors.  He  is  not  wil- 
fully evading  a  tax  if  he  acts  without  the  advice  of 
an  accountant  or  lawyer,  for  there  is  no  requii-ement 
that  a  taxpayer,  no  matter  how  large  his  income, 
should  engage  a  lawyer  or  an  accountant  in  the  keep- 
ing of  his  books  or  the  preparation  of  his  tax  return." 
(10) 

"With  reference  to  proposed  Instruction  No.  24,  de- 
fendant excepts  to  the  failure  to  submit  that  instruc- 
tion or  as  is  substantially  set  forth  in  that  instrucion, 
for  the  reason  that  in  advising  the  jury  of  their  de- 
termination of  an  intent  or  wilfulness  the  Court  sub- 
mitted certain  factors  to  the  jury  for  their  considera- 
tion; that  this  proposed  instruction  includes  addition- 
al facts."     (572) 

11. 
The  trial  court  erred   in  failing  to   give  appellant's 
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proposed  Instruction  No.  29: 

"The  basic  issue  in  this  case  between  the  Government 
and  the  defendant  is  the  question  of  whether  the 
admitted  underreporting  of  income  by  the  defendant 
was  the  result  of  a  wilful  attempt  by  the  defendant 
to  evade  income  tax  for  the  years  under  considera- 
tion. The  Government  has  the  burden  of  proving  to 
you  beyond  a  reasonable  doubt  that  the  defendant 
did  wilfully  attempt  tax  evasion,  which  the  defend- 
ant denies.  'Wilful  attempt'  consists  of  two  elements, 
the  attempt  itself,  and  knowing  criminal  intent.  In 
determining  the  question  of  'wilful'  before  you  may 
find  against  the  defendant  on  any  count  of  the  in- 
dictment you  must  find  beyond  a  reasonable  doubt 
that  at  the  time  of  the  preparation  and  filing  of  de- 
fendant's income  tax  return  for  the  tax  year  of  such 
count,  defendant  had  the  specific  intent  to  file  an 
income  tax  return  understating  his  income  with  the 
evil  motive  or  bad  purpose  of  thereby  evading  or  de- 
feating the  payment  of  his  proper  income  tax,  that 
is,  a  criminal  intent. 

The  intent,  if  any,  with  which  an  individual  performs 
an  act  cannot  be  proved  by  others,  normally,  except 
by  circumstantial  evidence.  Certain  acts  or  conduct 
may  be  used  by  you  in  making  a  determination  of 
whether  or  not  the  defendant  had  such  specific  crim- 
inal intent,  while  other  acts  or  conduct  may  not.  Acts 
or  conduct  from  which  an  affirmative  wilful  attempt 
to  evade  may  be  inferred  are  such  as  deliberate  con- 
cealing of  assets,  keeping  two  sets  of  books,  making 
of  false  entries,  invoices,  or  alterations  in  books,  cov- 
ering up  sources  of  income,  deliberate  destruction 
of  records,  and  other  conduct  the  likely  effect  of 
which  would  be  to  mislead  or  conceal.  However,  the 
fact  of  imderstatement  of  income,  the  amount  of  the 
deficiency  of  tax  or   income,   or  disparity   l^etween 
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income  received  and  income  reported  cannot  be  con- 
sidered as  a  factor  proving  or  tending  to  prove  the 
specific  criminal  intent.  No  presumption  of  criminal 
intent  arises  merely  because  of  the  underreporting  of 
income  itself.  In  addition,  acts,  or  conduct  which 
are  the  result  of  carelessness,  negligence,  ignorance, 
or  inadvertence  may  not  be  used  to  infer  the  specific 
criminal  intent  because  such  acts  or  conduct  would 
negative  the  existence  of  the  necessary  condition  of 
intent  itself. 

Further,  in  your  consideration  of  such  facts,  if  any  be 
present  in  this  case,  it  is  essential,  before  you  may 
infer  specific  criminal  intent  from  any  acts  or  conduct 
of  the  defendant,  that  such  acts  or  conduct  be  con- 
sistent with  the  theory  of  the  defendant's  guilt,  in- 
consistent with  every  reasonable  theory  of  the  de- 
fendant's innocence,  and  exclude  every  reasonable 
doubt  of  the  defendant's  guilt. 

Therefore,  your  process  of  consideration  of  the  ele- 
ment of  specific  criminal  intent  on  each  count  should 
be  as  follows:  First,  determine  whether  or  not  you 
can  find  beyond  a  reasonable  doubt  the  existence  of 
acts  or  conduct  on  the  part  of  the  defendant,  from 
which,  as  circumstantial  evidence,  you  feel  you  might 
infer  the  existence  of  a  specific  criminal  intent  in  the 
defendant  to  evade  or  defeat  his  income  tax.  If  you 
find  no  such  acts  or  conduct  at  this  point,  you  must 
acquit  the  defendant  without  further  consideration. 
Second,  if  you  do  so  find,  then  determine  whether 
those  acts  and  conduct  are  consistent  with  the  theory 
of  defendant's  guilt,  inconsistent  with  every  reason- 
able theory  of  the  defendant's  innocence,  and  exclude 
every  reasonable  doubt  of  the  defendant's  guilt.  If 
you  conclude  that  these  three  conditions  exist  as  to 
such  facts,  then  you  should  find  one  of  the  essential 
factors  necessarv  to  determine  the  defendant's  guilt— 
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the  existence  of  the  specific  criminal  intent.  How- 
ever, if  having  found  such  acts  or  conduct  to  exist, 
you  do  not  find  that  they  are  consistent  with  the 
theory  of  the  defendant's  guilt,  or  if  you  do  not  find 
that  they  are  inconsistent  with  every  reasonable  theory 
of  defendant's  innocence,  or  if  you  do  not  find  that 
they  exclude  every  reasonable  doubt  of  the  defend- 
ant's guilt,  then  or  in  either  of  those  events,  you 
must  acquit  the  defendant."    ( 10-13) 

"And  I  take  final  exception  to  the  failure  to  give  Pro- 
posed Instruction  No.  29  for  the  reason  that  the  same 
is,  I  would  say,  a  relatively  short  concise  statement 
of  the  ...  of  the  situation  that  was  being  submitted 
to  the  jury  and  set  forth  in  one  instruction  and 
briefly  the  law  which  they  were  required  to  consider 
in  determining  the  defendant's  guilt  or  innocence, 
and  contained  all  of  the  factors  necessary  for  theii' 
consideration  as  to  the  intent. "     (573) 

12. 

The  trial  comt  erred  in  the  admission  over  objection 
of  Pltf  Exh  77,  being  checks  of  Lyle  Lumber  Company 
made  payable  to  Joe  Palermo  during  the  year  1948,  in 
that  said  checks  were  improperly  and  insufficiently  iden- 
tified to  be  admissible  as  evidence  of  payment  of  income 
to  appellant  during  the  year  1948  (212-216).  This  Ex- 
hibit was  used  in  conjunction  with  other  Exhibits  and 
specifically  in  the  creation  of  Pltf  Exh  91  by  appellee  in 
its  attempt  to  prove  a  pattern  of  underreporting  and  thus 
criminal  intent  (292-293). 

"First  of  all,  with  reference  to  all  of  the  exhibits  for 
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identification  recited  by  Mr.  Bantz,  and  he  has  now 
offered,  as  immaterial;  and  secondly,  with  reference 
to  77  for  identification  .  .  .  insufficient  identification." 

(294) 

13. 
The  trial  court  erred  in  the  admission  over  objection 
of  Pltf  Exh  91,  being  a  summary  by  the  revenue  agent 
Simonson  of  appellant's  1948  income  from  specific  indi- 
viduals or  companies,  the  amount  thereof  recorded  in  ap- 
pellant's books,  not  recorded  in  appellant's  books,  de- 
posited in  the  bank  and  not  deposited  in  the  bank,  for  the 
reason  that  such  was  based  in  part  upon  other  evidence 
improperly  admitted,  Pltf  Exh  77,  (292-293);  such  was 
prejudicial  upon  the  determination  of  criminal  intent  of 
appellant,  being  offered  for  the  purpose  of  showing  a 
pattern  of  income  to  create  the  implication  of  intent. 

"In  reference  to  91  by  reason  of  its  inclusion  of  the 
substance  of  the  rest  of  the  exhibits  for  identification, 
that  the  same  has  not  been  shown  to  or  even  tend 
to  show  matters  which  Mr.  Bantz  seeks  to  prove 
thereby  as  previously  on  the  other  exhibits  as  stated 
before."     (294-295) 

14. 
The  trial  court  erred  in  the  admission  over  objection 
of  Pltf  Exh  78,  being  checks  of  Lyle  Lumber  Company 
made  payable  to  Joe  Palermo  during  the  year  1949,  in  that 
said  checks  were  insufficiently  and  improperly  identified 
to  be  admissible  as  evidence  of  payment  of  income  to 
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appellant  during  said  year  (212-216).  This  Exhibit  was 
used  in  conjunction  with  other  Exhibits  and  specifically 
in  the  creation  of  Pltf  Exh  92  (by  appellee  in  its  attempt 
to  prove  a  pattern  of  underreporting  and  thus  criminal 
intent  (299-301). 

"With  reference  to  the  offered  exhibits  for  identifica- 
tion, your  Honor,  our  objection  goes  to  15,  34,  43,  46, 
78,  80,  92,  on  the  basis  that  the  same  is  immaterial, 
that  the  same  do  not  have  any  tendency  to  prove 
that  which  Mr.  Bantz  claims  that  they  would,  and 
in  addition  with  reference  to  Exhibit  78  for  Identifi- 
cation, insufficient  identification."     (302) 

15. 

The  trial  court  erred  in  the  admission  over  objection 
of  Pltf  Exh  92,  being  a  summary  by  revenue  agent  Simon- 
son  of  appellant's  1949  income  from  specific  individuals 
or  companies,  the  amount  thereof  recorded  in  appellant's 
books,  not  recorded  in  his  books,  deposited  in  the  bank 
and  not  deposited  in  the  bank  for  the  reason  that  such  was 
based  in  part  upon  other  evidence  improperly  admitted, 
Pltf  Exh  78  (299-301);  such  was  prejudicial  upon  the  de- 
termination of  criminal  intent  of  appellant,  being  offered 
for  the  purpose  of  showing  a  pattern  of  underreporting 
of  income  to  create  the  implication  of  criminal  intent. 

"...  the  same  is  immaterial,  that  the  same  do  not 
have  any  tendency  to  prove  that  which  Mr.  Bantz 
claims  that  they  would  ..."  (302) 
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ARGUMENT 
SUMMARY  OF  ARGUMENT 

The  argument  herein  as  to  appellant's  request  for 
judgment  of  acquittal  may  be  summarized  upon  the  basis 
that  there  was  no  evidence  presented  at  the  trial  inde- 
pendent of  underreporting  itself  to  prove  or  tend  to  prove 
the  element  of  criminal  intent;  that  because  of  this  the 
verdict  is  not  supported  by  the  evidence;  that  further 
because  of  this  the  trial  court  should  have  granted  ap- 
pellant's motion  for  acquittal;  that  this  Court  should  now 
direct  a  judgment  of  acquittal  of  the  defendant  on  all 
four  counts  of  the  indictment. 

As  to  the  appellant's  alternative  request  for  new  trial, 
appellant  was  prevented  from  having  a  new  trial  by  the 
improper  admission  of  exhibits  to  the  prejudice  of  ap- 
pellant, and  by  the  failure  of  the  trial  court  to  properly 
instruct  the  jury  in  the  law  of  the  case;  that  in  the  event 
this  Court  denies  appellant's  request  for  acquittal,  ap- 
pellant should  be  granted  a  new  trial. 

APPELLANT  ENTITLED  TO  JUDGMENT 
OF  ACQUITTAL 

Appellant  was  charged  with  violation  of  section  145 

( b )  of  the  Internal  Revenue  Code  of  1939  in  wilfully  and 

knowingly  attempting  to  evade  and  defeat  income  taxes 

due  and  owing  by  appellant  and  his  wife  for  the  calendar 
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years  1950  to  1953,  inclusive.  The  charge  made  and  proved 
against  appellant  w3iS  that  during  the  indictment  years  he 
had  failed  to  properly  report  all  of  his  gross  income,  result- 
ing in  an  understatement  of  net  income  and  understate- 
ment and  underpayment  of  income  taxes.  Appellant  made 
no  denial  of  the  underreporting  and,  by  reason  thereof, 
the  understatement  and  underpayment  of  income  taxes. 
Appellant's  defense  was  based  upon  his  statement  that  he 
attempted  to  maintain  a  record  of  his  gross  receipts  from 
the  checks  given  in  payment  to  his  books;  that  because  of 
carelessness,  inadvertence,  or  of  negligence,  he  did  not 
record  all  income  checks  in  his  books;  that  he  made  use 
of  his  gross  income  figures  from  his  books  in  providing 
infomiation  to  Bates  for  the  preparation  of  his  income 
tax  returns,  he  was  not  aware  of  such  when  so  providing 
the  information  and  filing  his  tax  returns,  and  that  there- 
fore he  did  not  "knowingly  and  wilfully"  file  the  returns 
with  intent  to  evade  his  income  taxes. 

This  being  a  criminal  case,  appellee  was  required  to 
prove  beyond  a  reasonable  doubt  all  of  the  essential  ele- 
ments of  the  crime  charge  as  to  each  of  the  four  counts 
of  the  indictment.  These  essential  elements  are  that  at 
the  time  of  filing  each  income  tax  return  for  the  years 
1950  to  1953,  inclusive, 

(1)   Appellant's  return  did  not  include  all  of  his  in- 


27 
come  for  the  preceding  calendar  year; 

(2)  By  reason  thereof,  appellant's  return  did  not  re- 
port and  appellant  did  not  pay  sufficient  income 
tax  for  such  preceding  calendar  year; 

(3)  Appellant  knew  that  the  return  did  not  correctly 
include  all  of  his  income  and  thus  that  he  was  not 
paying  all  income  tax  due  for  the  preceding  cal- 
endar year; 

(4)  Appellant  filed  the  return  with  the  specific  crim- 
inal intent  to  evade  or  defeat  the  income  tax  due 
for  the  preceding  calendar  year. 

For  purposes  of  this  argument,  and  as  conceded  at 
the  trial,  appellant  admits  that  essentials  1  and  2  were 
proved  by  appellee  beyond  any  reasonable  doubt.  How- 
ever, as  to  essentials  3  and  4,  appellant  submits  there  was 
no  evidence  nor  inference  from  the  evidence  to  establish 
these  factors.  Inasmuch  as  the  term  "criminal  intent"  in 
this  case  would  embrace  "knowingly  and  wilfully"  at- 
tempting to  evade  income  taxes,  reference  hereinafter  to 
these  requirements  will  be  limited  to  the  former  phrase. 

In  proving  a  case  of  income  tax  evasion,  the  United 
States  must  prove  beyond  a  reasonable  doubt  the  exist- 
ence of  the  specific  criminal  intent  on  the  part  of  the  de- 
fendant to  evade  or  defeat  his  income  tax  through  inde- 
pendent evidence,  that  is,  evidence  other  than  the  under- 
reporting of  income  and  underpayment  of  tax. 
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Holland  v.  United  States,  348  U.  S.  121,  99  L.  ed,  150; 
Spies  V.  United  States,  317  U.  S.  492,  87  L.  ed.  418; 

Morissette  v.  United  States,  342  U.  S.  246,  96  L.  ed. 

288; 

Hargrove  v.  United  States,  5  Cir.,  67  F.  2d  820. 

The  doing  of  the  act  (the  underreporting  of  the  in- 
come and  underpayment  of  the  tax)  does  not  estabUsh 
the  existence  of  the  criminal  intent. 

Holland  v.  United  States,  supra; 
Morissette  v.  United  States,  supra. 

Intent,  being  a  state  of  mind  in  which  an  act  is  done, 
can  normally  be  shown  only  by  circumstantial  evidence; 
that  is,  evidence  of  conduct  on  the  part  of  the  defendant 
which  justifies  the  conclusion  that  an  attempt  to  evade 
was  intended.  As  stated  in  Spies  v.  United  States,  supra, 
"affirmative  wilful  intent  may  be  inferred  from  conduct, 
such  as  keep  a  double  set  of  books,  making  false  entries 
or  alterations  or  false  invoices  or  documents,  destruction 
of  sources  of  income,  handling  of  one's  affairs  to  avoid 
making  the  records  usual  in  transactions  of  the  kind  and 
any  conduct  the  likely  effect  of  which  would  be  to  mis- 
lead or  conceal."  The  foregoing  does  not  include  all 
possible  courses  of  conduct  from  which  criminal  intent 
might  be  inferred  but  does  indicate  the  type  of  proof 
which  should  be,  and  must  be,  made.    And  the  evidence, 
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being  but  circumstantial,  should  point  unerringly  to  crim- 
inal intent. 

The  judicial  declarations  of  what  constitutes  sufficient 
proof  of  criminal  intent  are  as  varied  as  the  cases;  how- 
ever, in  general,  some  guides  have  been  created: 

(a)  A  consistent  pattern  of  large  understatements 
of  income  is  not  alone  sufficient  to  sustain  proof 
of  intent,  but  is  a  strong  circumstance  when  ac- 
companied by  other  indicia  of  wilfulness.  Romm 
V.  Comrnissioner,  4  Cir.,  245  F.  2d  730; 

(b)  The  amount  of  the  deficiency  and  the  disparity 
between  income  received  and  reported  are  not 
to  be  considered  as  evidence  of  criminal  intent. 
United  States  v.  Cindrich,  3  Cir.,  241  F.  2d  54. 

(c)  In  net  worth  cases  wherein  the  defendant  has 
usually  denied  even  the  existence  of  income,  and 
is  without  records,  the  courts  have  required  less 
evidence  of  conduct  additional  to  a  consistent 
pattern  of  underreporting  to  sustain  a  finding  of 
criminal  intent.    Holland  v.  United  States,  supra. 

(d)  At  the  very  least,  in  cases  involving  more  than 
one  year,  the  courts  have  required  evidence  addi- 
tional to  a  consistent  pattern  of  underreporting, 
such  as  destruction  of  records,  attempts  to  con- 
ceal income  or  assets,  falsifying  of  records  or  in- 
voices, maintaining  more  than  one  set  of  books 
or  records,  and  similar  affirmative  conduct.  Spies 
V.  United  States,  supra;  United  States  v.  Lind- 
strom,  3  Cir.,  222  F.  2d  761;  Sasser  v.  United 
States,  5  Cir.,  208  F.  2d  535;  Clark  v.  United 
States,  8  Cir.,  211  F.  2d  100;  Banks  v.  United 
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States,  8  Cir.,  204  F.  2d  666;  United  States  v. 
Zimmerman,  7  Cir.,  108  F.  2d  370. 

From  the  negative  standpoint,  an  accused  does  not 
have  the  requisite  intent  if  the  facts  indicate  that  his 
conduct  was  the  result  of  negHgence,  carelessness  or  reck- 
lessness; or  even  if  he  has  acted  without  a  justifiable  ex- 
cuse, or  without  grounds  for  believing  his  conduct  to  be 
lawful,  or  with  a  careless  disregard  for  whether  or  not 
he  has  the  right  to  so  act. 

Hargrove  v.  United  States,  supra; 

Spies  V.  United  States,  supra; 

Jones  V.  United  States,  5  Cir.,  164  F.  2d  398; 

Block  V.  United  States,  9  Cir.,  221  F.  2d  786; 

Gariepy  v.  United  States,  6  Cir.,  220  F.  2d  252; 

Gaunt  V.  United  States,  1  Cir.,  184  F.  2d  284. 

The  foregoing  is  emphasized  for  the  reason  that  the. 
trial  court  denied  appellant's  motions  for  acquittal  and, 
submitted  the  case  to  the  jury  with  no  evidence  other  than 
underreporting  of  income  for  a  number  of  years  from 
which  to  infer  criminal  intent.  To  permit  proof  of  crim- 
inal intent  solely  by  proof  of  repeated  acts,  relinquishes 
the  necessity  of  proving  criminal  intent  at  all;  and  further 
denies  the  existence  of  millions  of  people  who  daily  and 
yearly,  without  criminal  intent,  repeatedly  perfomi  similar 
careless,  negligent,  and  even  reckless,  acts. 
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What  did  appellee  prove,  circumstantially,  as  evi- 
dence of  criminal  intent.  Nothing  more  than  that  during, 
the  years  1948  through  1954,  appellant  at  no  time  cor- 
rectly recorded  and  reported  his  gross  income.  There 
was  no  "consistent  pattern"  of  underreporting.  Appellant 
did  not,  for  example,  report  income  by  checks  and  fail  to 
report  income  by  cash.  All  income  was  by  check.  Ap- 
pellant did  not  consistently  fail  to  report  all  income  from 
one  or  more  sources.  Appellant  did  not  consistently  fail  to 
report  income  during  any  certain  period  of  the  year.  Ap- 
pellant did  not  consistently  fail  to  report  small  checks  and 
report  large  checks.  He  merely  failed  to  record  in  his 
books  (Pltf  Exh  98,  99,  100)  all  income,  then  believing  his 
books  to  contain  all  gross  income,  used  those  figures  for 
preparation  of  his  tax  returns  by  Bates  (467-472). 

Appellant  did  not  keep  a  double  set  of  books;  rather 
he  maintained  a  single  set  of  books  which  he  had  per- 
sonally set  up  but  which  were  not  correct  ( Deft  Exh  98,  99, 
100 ) .  The  information  which  he  took  from  his  books  and 
records  for  use  by  Bates  in  preparing  his  tax  returns  was 
incorrect  both  as  to  gross  income  and  expenses,  even 
though  appellee  did  not  attack  the  expenses  in  this  action 
(34,  349-352).  Appellant  did  not  make  false  entries  or 
alterations  in  his  books;  his  books  were  incomplete  in  that 
they  did  not  show  all  of  his  income,  but  they  did  not 
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contain  false  entries  or  alterations.  Appellant  did  not 
make  false  invoices  or  documents;  nor  did  he  destroy  evi- 
dence of  income,  assets,  or  sources  of  income.  Rather 
he  retained  in  his  possession  and  without  question  pro- 
vided to  the  revenue  agents,  not  only  his  books  but  also 
his  duplicate  bank  deposit  slips,  bank  statements,  and 
cancelled  checks,  which  showed  income  sources  inadvert- 
ently omitted  from  his  books  ( Deft  Exh  108,  109 ) .  Upon 
investigation,  he  fully  cooperated  in  disclosing  his  records, 
his  assets,  and  sources  of  income  (460,  480,  481).  Ap- 
pellant did  not  handle  his  affairs  in  such  a  manner  as  to 
avoid  making  records  usually  made  by  those  in  his  cir- 
cumstances; he  maintained  his  books,  bank  statements, 
cancelled  checks,  bank  deposit  slips  in  a  normal  manner 
except  for  errors.  Appellant  did  not  secrete  funds  in  safety 
deposit  boxes  or  in  bank  accounts  under  assumed  names; 
he  maintained  bank  accounts  at  Stevenson  and  White 
Salmon  in  his  own  name,  in  which  he  deposited  prac- 
tically all  of  his  income  (Pltf  Exh  86,  87,  88,  89).  Al- 
though appellee  urged  at  the  trial  that  appellant  had  at- 
tempted to  hide  the  Bank  of  Stevenson  savings  account 
(327-328),  by  reason  of  its  omission  from  a  net  worth 
trace  submitted  by  appellant's  accountant  (Pltf  Exh  66), 
the  accountant  accepted  full  blame  for  this  omission,  and  it 
was  demonstrated  that  some  two  months  earlier,  appellant 
had  advised  the  revenue  agent  of  the  existence  of  fimds 
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in  that  Bank  (337,  338,  480,  481,  418-420  j . 

A  reading  of  the  entire  record  clearly  demonstrates 
that  appellant  did  nothing  from  which  criminal  intent 
might  be  inferred;  that  is,  there  was  no  evidence,  inde- 
pendent of  the  underreporting  itself,  of  conduct  "the 
likely  effect  of  which  would  be  to  mislead  or  conceal." 
Spies  V,  United  States,  supra.  Appellant,  without  foi*mal 
education  beyond  the  11th  grade  of  high  school,  was  a 
wage  earner  from  the  time  he  quit  high  school  in  the 
twenties  until  he  went  into  business  for  himself  in  late 
1947  (447-449).  Without  benefit  of  advice  he  attempted 
to  maintain  his  own  books  and  conduct  his  own  office  at 
home,  while  at  the  same  time  actively  running  the  busi- 
ness of  logging  in  the  woods  (386  ,387,451,  461-465).  It 
may  be  foolish  conduct  in  the  modern  day  of  govern- 
mental regulation  to  keep  an  office  in  a  desk  at  home  and 
be  without  assistance  in  the  keeping  of  books  and  records, 
but  such  is  not  criminal.  Appellant's  present  problems  are 
the  direct  result  of  the  fact  that  his  main  efforts  at  all 
times  were  directed  to  the  active  personal  operation  and 
management  of  the  business  of  logging  timber  in  the 
woods,  and  did  not  include  the  proper  establishment  of 
office  records. 

Appellant's  maintenance  of  records  are  demonstrated 
by  his  books  (Deft  Exh  98,  99,  100),  which,  without  argu- 
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ment,  are  poorly  kept.  He  attempted  to  keep  a  record 
in  his  books  of  income  checks  as  they  were  received, 
though  he  did  not  do  so  successfully  (462-472).  His 
books  are  as  inadequate  in  reflecting  his  expenses  as  in 
reflecting  income,  although  appellee  did  not  attack  this 
matter  in  its  case.  Starting  in  the  latter  part  of  1947,  ap- 
pellant became  a  business-man  and  employer  rather  than 
a  truck-driver  and  employee.  He  became  a  man  with 
gross  income  at  times  exceeding  $100,000.00  per  year 
(Pltf  Exh  87,  88,  89),  rather  than  a  man  whose  gross  in- 
come had  averaged  for  some  time  around  $4500.00  per 
year  (449).  Is  it  unnatural  that  he  should  believe  the 
simi  showing  on  his  books  as  the  gross  income  for  a  year 
was  the  true  gross  income?  Mr.  Bates,  who  made  out 
appellant's  tax  returns  and  who  averaged  150  returns  per 
year  in  the  White  Salmon  area,  felt  that  the  gross  income 
figures  were  reasonable   (92). 

During  the  four  indictment  years,  appellant  received 
income  from  5  sources  for  two  of  the  years,  7  sources  for 
one  year,  and  12  sources  for  one  year  ( Pltf  Exh  86,  87,  88, 
89 ) .  All  sources  of  income  were  within  the  White  Salmon- 
Bingen  area  and  all  paid  by  check.  In  1950,  appellant 
recorded  in  his  books  and  reported  on  $66,090.94  gross 
out  of  a  total  of  $82,964.64,  of  which  he  deposited  in  his 
bank  account  $80,444.20  (Pltf  Exh  3,  86).     In  1951,  he 
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recorded  and  reported  on  $98,178.22  gross  out  of  a  total  of 
$120,129.70,  of  which  he  deposited  $118,948.79  (Pltf  Exh 
4,  87).  In  1952,  he  recorded  and  reported  on  $97,952.27 
gross  out  of  a  total  of  $127,410.77,  of  which  he  deposited 
$125,724.32  (Pltf  Exh  5,  88).  In  1953,  he  recorded  and 
reported  on  $102,901.73  gross  out  of  a  total  of  $116,865.89, 
of  which  he  deposited  $111,886.16  (Pltf  Exh  6,  89).  He 
retained  in  his  possession  all  bank  statements  showing 
deposits,  cancelled  checks  written  upon  bank  accounts, 
and  duplicate  deposit  slips  showing  sources  of  income. 
The  depositing  of  these  funds  in  excess  of  reported  gross 
income  in  appellant's  home  town  bank  in  White  Salmon,  a, 
town  of  1200  to  1500  population,  coupled  with  the  reten- 
tion of  deposit  slips  and  bank  statements  disclosing  de- 
posits, balances,  and  income  sources  is  not  "conduct  the 
likely  effect  of  which  would  be  to  mislead  or  conceal." 

Appellant  made  mistakes  in  failing  to  include  all  of 
his  income  in  his  books;  however,  he  made  additional  mis- 
takes by  including  in  his  books,  and  thus  reporting  as  in- 
come, funds  which  he  did  not  receive  as  income.  One 
example  of  this  can  be  found  in  Pltf  Exh  86  and  98  wherein 
appellant  recorded  in  his  books  the  receipt  of  two  income 
items  from  McCormick  Lumber  Company  totalling 
$2784.00  in  the  year  1950,  whereas  in  fact  such  income 
was  never  received  from  McCormick  Lumber.    Again,  ap- 
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pellant  reported  a  $900.00  income  item  from  S.  D.  S.  Limn- 
ber  Company  in  1950  (Pltf  Exh  86,  98),  whereas  all  in- 
vestigation revealed  such  to  be  $148.58,  and  no  more. 
This  is  not  the  conduct  of  a  man  having  criminal  intent 
to  evade  taxes.  Rather  it  is  the  conduct  of  a  poor  book- 
keeper and  a  negligent  or  careless  businessman. 

In  1953,  appellant  submitted  an  application  and  fin- 
ancial statement  to  McCoy  Insurance  Agency  in  White 
Salmon,  as  agents  for  American  Bonding  Company,  for 
the  purpose  of  obtaining  a  timber  cutting  bond.  In- 
cluded in  the  financial  statement  was  disclosed  an  asset  of 
$50,000.00  in  the  White  Sahnon  Branch  of  the  x\ational 
Bank  of  Commerce;  at  the  time  of  receiving  the  application, 
Mr.  Legler,  of  McCoy  Insurance,  with  appellant's  ap- 
proval, confirmed  the  amount  of  the  checking  account 
with  the  Bank  (Pltf  Exh  31;  106-107).  This  is  most 
definitely  not  conduct  the  likely  effect  of  which  would 
be  to  mislead  or  conceal  appellant's  financial  status  or 
income. 

Summarizing,  the  proof  of  intent  introduced  at  the 
trial  can  only  be  found  in  the  underreporting  itself  for 
the  indictment  years,  plus  1948,  1949,  and  1954.  Any 
conclusion  that  criminal  intent  had  been  proved  beyond  a 
reasonable  doubt  would  thus  have  to  be  based  upon  a 
factor  which  the  courts  have  held  shall  not  be  considered 
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as  an  element  of  proof  of  intent.  Appellee's  method  of 
trying  appellant  justifies  this  conclusion.  With  know- 
ledge of  mistakes  by  appellant  in  recording  and  claiming 
expense  items  for  the  indictment  years  (in  fact,  appel- 
lant's books  recorded  but  a  small  number  of  expense 
items),  appellee  completely  disregarded  these  mistakes 
and  omissions,  and  for  the  sake  of  the  trial,  assumed  the 
expense  items  to  be  correct  ( 34 ) .  Then  on  final  argument 
to  the  jury,  the  U.  S.  attorney  argued  that  appellant  had 
all  of  his  expenses  correctly  recorded  and  substantiated, 
in  an  effort  to  convince  the  jury  that  appellant  intention- 
ally omitted  income  while  accurately  maintaining  expense 
records  (548,  549).  In  addition,  appellee  throughout  the 
case  emphasized  and  re-emphasized  the  amount  of  income 
omitted  from  the  returns  as  compared  with  appellant's 
net  income  rather  than  with  his  gross  income;  this,  of 
course,  created  the  impression  of  greater  intentional  fault 
and  less  chance  of  negUgence  or  carelessness.  For  ex- 
ample, in  summarizing  testimony  through  the  revenue 
agent  Simonson,  appellee  compares  the  net  income  as 
reported  (describing  it  as  adjusted  gross  income  as  on  an 
income  tax  return)  at  $4553.00,  with  the  omission  of  $16,- 
873.70,  making  the  discrepancy  of  the  omitted  funds  ex- 
tremely large  in  proportion  ( Pltf  Exh  93;  318 ) .  In  reality, 
if  appellee  was  accepting  appellant's  expense  items  as  cor- 
rect, the  comparison  should  have  been  one  between  the 
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sum  of  $82,964.64  received  and  $66,090.94  reported  gross 
income  (Pltf  Exh  86).  Appellee  also  placed  great  em- 
phasis upon  the  number  of  checks  received  as  compared 
with  the  number  of  checks  omitted  from  the  books  (Pltf 
Exh  86,  87,  88,  89;  550) .  This  method  of  proof  of  criminal 
intent,  despite  the  trial  court's  ruling,  is  not  proof  by  in- 
dependent evidence.  It  is  nothing  more  than  a  conclusion 
and  argrmient  based  upon  the  underreporting  itself.  Ap- 
pellant underreported  income  by  failing  to  include  all  of 
his  gross  income  in  his  books.  This  is  made  more  specific 
and  proved  at  the  trial  by  placing  in  evidence  all  records 
of  monies  paid  unto  appellant  by  check.  A  summary  of 
the  nmnber  of  checks  received  and  reported,  or  a  com- 
parison of  the  funds  received  and  reported  is  still  only 
evidence  of  the  underreporting.  It  cannot  be  reduced  to 
mathematical  calculations,  then  twisted  into  a  statistical 
proof  of  criminal  intent  merely  by  calling  it  independent 
evidence.  Our  courts  have  repeatedly  ruled  that  the  do- 
ing of  the  act  can  not  in  itself  be  considered  as  proof  of 
criminal  intent  where  such  intent  is  an  essential  to  the 
crime.  Morissette  v.  United  States,  supra.  Yet  in  the 
instant  case,  appellee  not  only  sought  but  accomplished 
the  conviction  of  appellant  on  nothing  more  than  proof 
of  the  act  coupled  with  statistical  reviews  of  the  mathe- 
matical figures  which  proved  the  act. 
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Error  is  hereby  predicated  upon  the  failure  of  the 
trial  court  to  grant  appellant's  motions  for  acquittal  (15- 
16,  515),  and  upon  the  failure  of  the  trial  court  to  give 
appellant's  requested  Instruction  No.  1,  directing  a  verdict 
of  "Not  Guilty"  as  to  all  four  counts  of  the  indictment  ( 7 ) . 
Appellant  excepted  to  the  failure  to  give  such  instruction 
(567-568).  Additionally  appellant  submits  that  the  ver- 
dict of  the  jury  is  not  supported  by  the  evidence  (15). 
By  reason  of  any  of  the  preceding  matters,  it  is  submitted 
that  the  verdict  and  judgment  should  be  set  aside  and  a 
judgment  of  acquittal  entered  as  to  all  four  indictment 
counts. 

Concerning  the  failure  of  the  trial  court  to  grant 
appellant's  motions  for  acquittal,  in  each  instance  ( 16-20, 
365-367,  515),  appellant  drew  the  court's  atttention  to 
ElweH  V.  United  States,  9  Cir.,  231  F.  2d  928,  933,  and  the 
rule  therein  set  forth  that  "the  trial  judge  must  grant  a 
motion  for  acquittal  where  the  evidence  of  guilt  is  cir- 
cumstantial only,  if,  as  a  matter  of  law,  reasonable  minds 
as  triers  of  fact  must  be  in  agreement  that  reasonable 
hypothesis  other  than  guilt  could  be  drawn  from  the 
evidence."  The  trial  judge  refused  to  recognize  the  valid- 
ity of  this  rule  (16-20,  365-367,  515).  This  rule  has  not 
only  been  established  in  the  foregoing  case  but  also  in: 

Lattanzio  v.  United  States,  9  Cir.,  243  F.  2d  201; 
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Retnmer  v.  United  States,  9  Cir.,  205  F.  2d  277; 
Charles  v.  United  States,  9  Cir.,  215  F.  2d  831; 
Bateman  v.  United  States,  9  Cir.,  212  F.  2d  61; 
Schino  V.  United  States,  9  Cir.,  209  F.  2d  67; 
Stoppelli  V.  United  States,  9  Cir.,  183  F.  2d  391; 
State  V.  Charley,  48  Wn.  2d  126,  291  P.  2d  673. 

A  review  of  the  evidence  as  set  forth  hereinabove  estab- 
hshes  without  question  that  appellee  failed  to  prove  the 
element  of  criminal  intent  because  there  was  no  showing  of 
any  conduct,  by  circumstantial  evidence  or  otherwise, 
from  which  criminal  intent  might  be  inferred.  Thus,  rea- 
sonable minds  as  triers  of  fact  must  agree  that  reasonable 
hypothesis  other  than  guilt  could  be  drawn  from  the  evi- 
dence, and  judgment  of  acquittal  should  be  entered  at 
this  time  as  to  all  four  counts  of  the  indictment. 

With  reference  to  appellant's  claim  that  the  verdict 
is  not  supported  by  the  evidence,  the  test  to  be  applied 
is  set  forth  in  Vick  v.  United  States,  5  Cir.,  216  F.  2d  228, 
232  (approved  in  Lattanzio  v.  United  States,  supra: 

"In  circumstantial  evidence  cases,  this  Court  has  said 
repeatedly  that  to  sustain  conviction  the  inferences 
reasonably  to  be  drawn  from  the  evidence  must  not 
only  be  consistent  with  guilt  but  inconsistent  with 
every  reasonable  hypothesis  of  his  innocence.  .  .  , 
In  such  cases,  the  test  to  be  applied  on  motion  for 
judgment  of  acquittal  and  on  review  of  the  denial  of 
such  motion  is  not  simply  whether  in  the  opinion  of 
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the  trial  judge  or  of  the  appellate  court  the  evidence 
fails  to  exclude  every  reasonable  hypothesis  but  that 
of  guilt,  but  rather  whether  the  jury  might  reasonably 
so  conclude. " 

Again,  viewing  all  of  the  evidence  herein,  it  is  submitted 
that  the  jury  might  reasonably  so  conclude,  following  the 
rules  herein  set  forth. 

One  final  statement  is  now  submitted  by  appellant 
in  the  desire  to  emphasize  that  the  rules  to  be  applied 
in  net  worth  cases  are  somewhat  different  than  in  the 
instant  case.  In  this  case,  the  only  issue  was  whether 
or  not  appellant  "knowingly  and  wilfully"  atempted  tax 
evasion,  and  proof  thereof  was  sought  by  appellee  through 
circumstantial  evidence.  In  a  net  worth  case,  a  defendant 
normally  has  denied  all  phases  of  the  crime,  including 
underreporting  or  receipt  of  income,  requiring  the  govern- 
ment to  prove  all  of  the  elements  of  the  crime  by  circum- 
stantial evidence.  The  effect  of  the  proof  of  income  re- 
ceived, or  the  disparity  between  income  reported  and  in- 
come received  is  of  greater  weight  in  establishing  intent 
in  a  net  worth  case  than  in  a  case  of  the  type  herein  being 
considered.  This  has  been  recognized  in  United  States  v. 
Cindrich,  3  Cir.,  241  F.  2d  54,  57: 

"The  amount  of  deficiency  is  not  a  consideration  on 
the  question  of  the  guilty  knowledge  or  intent  ele- 
ment of  the  crime,  although  it  may  be  an  important 
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element  where  the  deficiency  itself  is  an  issue,  as  in  a 
net  worth  prosecution." 

Appellant  urges  that  this  difference  be  given  great  con- 
sideration by  this  Court  in  determining  appellant's  request 
for  acquittal.  This  was  not  a  net  worth  case;  appellant 
openly  admitted  at  the  trial  an  understatement;  knowing 
criminal  intent  became  the  sole  issue,  to  be  proved  by  cir- 
cumstantial evidence.  Under  these  circumstances,  the 
underreporting  of  income,  the  disparity  between  income 
received  and  income  reported,  the  disparity  between 
checks  received  and  checks  reported  should  not  be  con- 
sidered as  indicating  proof  of  specific  criminal  intent. 
And  without  the  use  of  such  factors  there  is  no  independ- 
ent evidence  whatsoever,  nor  any  inference  therefrom,  on 
which  specific  criminal  intent  may  be  founded. 

This  Court  should  direct  an  acquittal  of  appellant  on 
all  four  counts  of  the  indictment. 

APPELLANT  ENTITLED  TO  NEW  TRIAL 
Appellant  is  entitled  to  a  new  trial,  in  the  event  judg- 
ment of  acquittal  be  denied,  by  reason  of  the  refusal  of 
the  trial  court  to  properly  instruct  the  jury  and  by  reason 
of  error  in  the  admission  of  documentary  evidence. 

A.  Failure  of  the  trial  court  to  properly  instruct. 
This  action  was  tried  with  the  only  basic  issue  for 
determination  being  that  of  knowing  criminal  intent  on 
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the  part  of  the  appellant,  appellee  seeking  proof  by  cir- 
cumstantial evidence.  Appellant's  defense  was  lack  of 
knowing  criminal  intent,  demonstrated  by  direct  evidence 
through  specific  denial  and  by  circumstantial  evidence 
indicating  that  appellant  was  either  negligent,  careless, 
reckless,  or  acted  with  a  careless  disregard  for  whether 
or  not  that  which  he  did  was  correct. 

The  instructions  of  the  court  (552-567)  consisted  of 
a  recitation  of  the  charge  ( 554 ) ,  the  presumption  of  inno- 
cence (556),  a  definition  of  reasonable  doubt  (556-557), 
the  elements  of  the  crime  (557),  a  definition  of  wilful  at- 
tempt ( 558 )  and  its  application  ( 558-559 ) ,  a  reference  to 
use  of  evidence  of  underreporting  for  1948,  1949,  and 
1954  ( 559 ) ,  a  reference  to  direct  evidence  as  distinct  from 
circumstantial  evidence  (562),  the  effect  of  character 
evidence  (563),  and  the  use  to  which  the  revenue  agent's 
summaries  might  be  put  ( 563-564 ) .  It  is  appellant's  con- 
tention that  the  definition  of  reasonable  doubt  was  in- 
sufficient, thereby  requiring  the  "circumstantial  evidence 
rule "  as  set  forth  in  appellant's  proposed  Instructions  No. 
9,  11,  12,  and  29  (7-13);  that  said  rule  was  further  re- 
quired by  reason  of  the  inadequate  reference  to  the  direct 
evidence  as  distinct  from  circumstantial  evidence  (562). 
It  is  further  appellant's  contention  that  proposed  Instruc- 
tions No.  16,  20,  21,  24,  and  29,  (9-13)  should  have  been 
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given  for  the  reason  that  the  instmctions  of  the  court  did 
not  fully  instruct  the  jury  as  to  appellant's  defense,  and 
that  the  court's  instructions  advised  the  jury  of  the  use  of 
evidence  against  appellant  but  omitted  advice  as  to  the 
use  of  evidence  in  favor  of  appellant.  Appellant  further 
submits  that  the  instructions  of  the  court  did  not  properly 
define  circumstantial  evidence  (562)  as  did  proposed 
Instruction  No.  12  ( 8 ) .  The  court's  instructions  contained 
no  direction  that  no  presumption  of  guilt  might  be  drawn 
from  the  act  of  underreporting  (proposed  Instruction  No. 
16;  9;  proposed  Instruction  No.  29;  11). 

1.  Proposed  Instruction  No.  9 
Under  the  evidence  presented  at  the  trial,  the  ques- 
tion for  determination  was  the  existence  of  knowing  crim- 
inal intent.  Any  evidence  presented  was  circumstantial 
only,  and  in  the  eyes  of  the  jury  could  have  been  as  con- 
sistent with  innocence  as  with  guilt.  Proposed  Instruction 
No.  9(8)  advised  the  jury  that  if  the  evidence  could  be 
reconciled  either  with  the  theory  of  innocence  or  guilt, 
they  were  required  to  adopt  the  theory  of  innocence. 
The  court's  instructions  at  no  point  so  advised  the  jury. 
A  similar  but  much  stronger  instruction  was  approved  in 
United  States  v.  Schanerman,  3  Cir.,  150  Fed.  2d  941.  By 
reason  of  the  failure  of  the  court  to  so  instruct,  appellant 
was  denied  the  right  to  have  the  jury  consider  the  evidence 


45 

from  this  standpoint,  on  which  they  might  well  have  de- 
termined appellant's  innocence. 

2.  Proposed  Instruction  No.  11 
This  proposed  instruction  (8)  directed  the  jury  to 
consider  the  evidence  in  the  same  manner  as  appellant 
requested  the  trial  court's  consideration  in  the  motions 
for  acquittal;  that  is,  the  jury  would  be  directed  to  return 
a  verdict  of  not  guilty  unless  there  be  substantial  evidence 
of  facts  which  excludes  every  reasonable  hypothesis  but 
that  of  guilt,  and  if  all  substantial  evidence  be  as  consistent 
with  innocence  as  with  guilt. 

This  rule  is  applicable  in  considering  a  motion  for 
acquittal. 

SmUh  V.  United  States,  9  Cir.,  233  F.  2d  744; 
United  States  v.  Elwert,  supra; 
Lattanzio  v.  United  States,  supra. 

Described  as  the  "circumstantial  evidence"  rule  by 
the  United  States  Supreme  Court,  it  was  held  not  re- 
quired in  that  case  so  long  as  the  trial  judge  properly 
instructs  on  reasonable  doubt. 

Holland  v.  United  States,  supra. 

However,  in  the  absence  of  other  proper  instnictions, 
the  refusal  to  charge  that  circumstantial  evidence  must 
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exclude  every  reasonable  hypothesis  other  than  guilt  to 
support  a  conviction  is  error. 

Anderson  v.  United  States,  5  Cir.,  30  F.  2d  485; 

See  also:  United  States  v.  Gasomiser,  Corp.,  7  F.  R.  D. 
712;  and  Ferkins  v.  United  States,  9  Cir.,  237  F.  2d 

857. 

Here  the  trial  court  did  not  fully  instruct  on  reason- 
able doubt,  and  instructed  as  to  inferences  favorable  to 
appellee  w^ithout  instructing  as  to  inferences  favorable  to 
appellant.  Considering  the  entire  instructions  of  the  court, 
the  failure  to  give  proposed  Instruction  No.  11,  embody- 
ing the  "circumstantial  evidence"  rule,  prevented  the 
jury  from  properly  deteiTnining  the  main  issue  of  the 
case— knowing  criminal  intent.  It  is  submitted  that  such 
instruction  was  necessary  and  would  have  altered  the 
jury's  verdict. 

3.     Proposed  Instruction  No.  12 

The  trial  court  instructed  the  jury  solely  that  there 
were  two  types  of  evidence,  direct  and  circumstantial 
(562),  without  fully  instructing  the  jury  as  to  the  nature 
of  circumstantial  evidence  and  the  essentials  required  to 
be  present  in  order  to  convict  on  circumstantial  evidence. 
The  entire  case  of  appellee  and  appellant  was  founded 
on  circumstantial  evidence.  It  was  imperative  that  the 
jury  be  instructed  in  accordance  with  Instruction  No.  12 
(8)  for  the  protection  of  appellant's  rights.     The  defini- 
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tion  provided  by  the  trial  court  of  circumstantial  evidence 
was  improper  and  incomplete,  a  fault  cured  by  the  pro- 
posed instruction.  Because  the  court's  instruction  on 
reasonable  doubt  w^as  insufficient  in  informing  the  jury 
of  their  duty  in  adapting  the  instruction  to  the  question 
of  criminal  intent,  and  spoke  only  of  reasonable  doubt  in 
general  terminology,  the  jury  was  unable  to  understand 
the  nature  of  circumstantial  evidence  and  its  application 
to  the  basic  issue  of  the  case.  The  proposed  instruction 
would  have  so  informed  the  jury. 

4.     Proposed  Instruction  No.  16 

This  instruction  advised  the  jury  that  a  distinction 
exists  between  the  filing  of  a  false  return  and  the  filing 
of  a  false  return  with  intent  to  evade  taxes;  and  further 
than  no  presumption  of  guilt  might  be  drawn  from  the 
act  itself  (9).  No  such  instruction  was  given  by  the  trial 
court  either  in  the  same  or  similar  wording. 

That  a  distinction  as  above  set  forth  does  exist  is 
without  question.  The  rule  that  no  presumption  of  guilt 
may  be  drawn  from  the  act  stems  originally  from  Moris- 
sett  e  V.  United  States,  supra,  and  has  been  applied  in  tax 
evasion  cases  as  well. 

Lurding  v.  United  States,  6  Cir.,  179  F.  2d  419; 

Spies  V.  United  States,  supra; 

Vloutis  V.  United  States,  5  Cir.,  219  F.  2d  782. 
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In  this  case,  appellant  admitted  the  underreporting  of 
income.  The  issue  then  became  whether  he  had  filed  the 
incorrect  income  tax  with  knowledge  and  intent  to  evade 
taxes.  In  the  absence  of  an  instruction  such  as  No.  16, 
the  jury  would  be  justified  in  concluding  guilt  from  the 
act  alone.  The  Court  has  a  duty  to  at  all  times  make 
the  issues  clear  to  the  jury  and  explain  inferences  that  can 
be  drawn  both  for  and  against  the  accused. 

Bernstein  v.  United  States,  5  Cii-.,  234  F.  2d  475; 
Holland  v.  United  States,  supra. 

The  failure  of  the  court  to  give  Instruction  No.  16  did 
not  explain  inferences  rightfully  to  be  drawn  in  favor  of 
appellant,  and  thus  prevented  a  proper  consideration  of 
the  evidence  by  the  jury. 

5.     Proposed  Instruction  No.  20 

The  trial  judge  instructed  the  jury  that  "even  gross 
carelessness,  recklessness  or  negligence  in  the  preparation 
of  an  income  tax  return,  or  honest  errors  of  fact  or  law, 
is  not  fraud"  (559).  Such  was  misleading  to  the  jury  in 
view  of  the  fact  that  the  instruction  relates  to  "prepara- 
tion" of  the  tax  return,  and  the  evidence  clearly  showed 
that  Mr.  Bates  prepared  appellant's  tax  returns  (78-79). 
The  attempt  of  the  trial  court  to  clarify  for  the  jury  the 
appellant's  rights  in  relation  to  carelessness,  neghgence,  or 
recklessness  thus  resulted  in  confusing  the  jury.     Appel- 
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lant's  proposed  Instruction  No.  20  (9)  properly  directed 
the  jury's  attention  to  the  acts  of  the  appellant  as  thev 
might  be  considered  negHgent,  careless,  reckless,  etc.;  the 
restriction  to  "preparation"  did  not  coincide  with  the  evi- 
dence presented  in  the  case.  Appellant's  carelessness, 
negligence,  or  recklessness  might  well  have  been  in  the 
recording  of  gross  income  in  his  books,  in  the  maintenance 
of  records  generally,  in  not  checking  his  books  with  those 
from  whom  he  received  income  to  obtain  his  true  gross 
income,  in  using  incorrect  information  for  delivery  to 
Bates,  or  even  in  finally  signing  and  maihng  his  tax  re 
turns  with  a  reckless  disregard  as  to  whether  or  not  it 
was  correct. 

A  criminal  defendant  is  entitled  to  have  instructions 
presented  relative  to  any  theory  of  defense  for  which 
there  is  any  foundation  in  evidence,  no  matter  how  weak 
or  incredible  that  evidence  may  be. 

United  States  v.  O'Connor,  2  Cir.,  237  F.  2d  466; 

United  States  v.  Indian  Trailer  Corp.,  7  Cir.,  226  F. 
2d  595; 

Tatum  V.  United  States,  190  F.  2d  612,  88  U.  S.  App. 
D.  C.  386; 

Smith  V.  United  States,  6  Cir.,  230  F.  2d  935. 

Appellant  submits  that  the  instructions  as  given  by  the 
court  were  incomplete  and  insufficient  upon  the  points 
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of  law  which  proposed  Instruction  No.  20  covers;  that 
such  insufficency  denied  appellant  the  right  to  have  the 
jury  consider  all  of  the  factors  relating  to  "knowing  crim- 
inal intent"  as  estabHshed  by  the  evidence  and  on  which 
appellant  relied  as  a  defense. 

6.     Proposed  Instruction  No.  21 

This  instruction  (9-10)  is  similar  to  proposed  In- 
struction No.  20  in  presenting  to  the  jury  matters  of  de- 
fense on  which  the  trial  court  failed  to  instruct,  and 
appellant  adopts  the  same  argument  set  forth  with  refer- 
ence to  the  failure  to  give  proposed  Instruction  No.  20. 

Additionally,  the  trial  court  at  no  time  instructed  the 
jury  that  the  criminal  intent  necessary  to  sustain  a  con- 
viction of  appellant  had  to  be  the  specific  intent  to  defeat 
or  evade  income  taxes,  as  required  in  Holland  v.  United 
States,  supra,  and  Bernstein  v.  United.  States,  supra.  Spe- 
cific criminal  intent  to  evade  income  taxes  was  the  only 
major  issue  in  this  case,  and  it  was  incumbent  upon  the 
trial  court  to  specify  clearly  the  requisites  for  conviction, 
rather  than  rely  upon  a  general  discussion  of  reasonable 
doubt.  The  lack  of  specific  criminal  intent  was  a  matter 
of  appellant's  defense,  on  which  there  was  some  basis  in 
the  evidence;  the  jury  might  have  concluded,  if  properlv 
instructed,  that  appellant  acted  without  justifiable  excuse, 
or  without  grounds  for  believing  his  return  to  be  lawful, 
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or  with  a  careless  disregard  for  whether  or  not  he  had 
a  right  to  act  as  he  did.  Under  the  instructions  as  given, 
appellant  may  well  have  been  convicted  upon  such  a  jury 
finding,  which  would  result  in  acquittal  if  Instruction  No. 
21  were  given. 

7.     Proposed  Instruction  No.  24 

This  instruction  (10)  is  taken  directly  from  Gaunt 
V.  United  States,  supra,  and  was  approved  in  Bernstein  v. 
United  States,  supra.  The  instructions  of  the  court  (558) 
did  not  fully  advise  the  jury  as  to  the  meaning  of  "wilful," 
and  failed  to  correlate  the  term  with  the  evidence  in  order 
to  inform  the  jtuy  as  to  what  situations  as  presented  by 
the  evidence  might  be  considered  as  negating  "wilful 
attempt."  Instead,  the  court  limited  its  reference  to  care 
lessness  in  the  "preparation"  of  the  return,  and  provided 
appellee  greater  benefit  by  referring  specifically  to  evi- 
dence of  underreporting  in  1948,  1949  and  1954  as  being 
available  for  determination  of  criminal  intent.  Thus,  the 
court  failed  to  present  evidence  relative  to  any  theory  of 
defense  for  which  there  was  foundation  in  the  evidence, 
as  required. 

United  States  v.  O'Connor,  supra; 
United  States  v.  Indian  Trailer  Corp.,  supra; 
Tatum  V.  United  States,  supra; 
Smith  V.  United  States,  supra. 
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Further,  the  court  did  not  anywhere  instruct  as  to  infer- 
ences which  might  be  drawn  from  the  evidence  in  ap- 
pellant's favor,  though  instructing  as  to  inferences  which 
might  be  drawn  from  the  evidence  in  appellee's  favor,  as 
above  noted. 

Although  referring  to  the  necessities  in  a  net  worth 
case,  the  United  States  Supreme  Court  supported  appel- 
lant's view  in  Holland  v.  United  States,  at  129: 

"Charges  should  be  especially  clear,  including  in  addi- 
tion to  the  formal  instructions,  a  summary  of  the 
nature  of  the  net  worth  method,  the  assumptions  on 
which  it  rests,  and  the  inferences  available  both  for 
and  against  the  accused. " 

See  also  Block  v.  United  States,  9  Cir.,  223  F.  2d  297. 

By  reason  of  the  insufficiencies  of  the  instructions  as 
given  by  the  court,  and  the  refusal  of  the  court  to  give 
proposed  Instruction  No.  24,  appellant  was  deprived  of 
the  right  to  have  the  jury  informed  of  the  factors  in  evi- 
dence from  which  they  might  infer  a  lack  of  criminal 
intent. 

8.     Proposed  Instruction  No.  29 

This  instruction  (10-13)  constitutes  a  relatively  con- 
cise statement  of  the  law  applicable  to  the  instant  case 
under  the  evidence  presented  at  the  trial  concerning  the 
basic  issue  of  knowing  criminal  intent.     The  instructions 
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of  the  court  (552-567)  were  incomplete  and  improper 
as  set  forth  in  Paragraph  A  above.  There  was  a  failure 
to  properly  instruct  on  reasonable  doubt,  circumstantial 
evidence,  appellant's  defenses,  the  "circumstantial  evi- 
dence" rule,  the  lack  of  presumption  of  intent  from  the 
commission  of  the  act  itself,  and  ihe  inferences  to  be 
drawn  in  appellant's  favor  from  the  evidence.  This  in- 
struction did  so  fully,  simply,  and  without  confusion. 

B.     Erroneous  Admission  of  Evidence 

Appellant's  claim  of  error  in  this  respect  is  directed 
to  the  admission  of  four  exhibits  over  appellant's  objec- 
tions, which  exhibits  were  introduced  for  the  purpose  of 
proving  underreporting  in  the  years  1948  and  1949  in 
order  that  appellee  might  claim  circumstantial  proof  of 
criminal  intent  through  the  establishment  of  a  "consistent 
pattern  of  underreporting  of  income." 

Pltf  Exh  77  consisted  of  checks  of  Lyle  Lumber  Com- 
pany made  payable  to  Joe  Palermo  during  the  year  1948 
and  Pltf  Exh  78  consisted  of  checks  of  the  same  company 
made  payable  to  appellant  during  the  year  1949.  Identifi- 
cation was  made  by  Everett  Thoren,  one  of  the  owners  of 
Thoren  Lumber  Company  of  Lyle,  Washington,  which 
Company  had  acquired  the  assets  of  Lyle  Lumber  Com- 
pany in  1953  (212-216).  Mr.  Thoren  testified  that  he 
received  the  books  and  records  of  Lyle  Lumber  Company 
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and  included  therein  were  the  checks  in  these  two  Ex- 
hibits. He  did  not  know  anything  about  the  checks  or 
other  records  except  that  he  had  found  them  in  a  box. 
These  checks  were  "apparently  log  checks."  Over  ap- 
pellant's objections  that  there  was  insufficient  identifica- 
tion, the  trial  court  admitted  both  Exhibits  (294,  296, 
302). 

Applicable  hereto  is  28  U.  S.  C.  section  1732  (a): 

"In  any  court  of  the  United  States  and  in  any  court 
established  by  Act  of  Congress,  any  writing  or  record, 
whether  in  the  form  of  an  entry  on  a  book  or  other- 
wise, made  as  a  memorandum  or  record  of  any  act, 
transaction,  occurrence,  or  event,  shall  be  admissible 
as  evidence  of  such  act,  transaction,  occurrence,  or 
event,  if  made  in  regular  course  of  any  business,  and 
if  it  was  the  regular  course  of  such  business  to  make 
such  memorandum  or  record  at  the  time  of  such  act, 
transaction,  occurrence,  or  event  or  within  a  reason- 
able time  thereafter." 

In  N.  L.  R.  B.  V.  Sharpies  Chemicals,  Inc.,  6  Cir.,  209  F. 
2d  645,  it  was  held  that  the  existence  of  a  document  or  its 
presence  in  the  file  of  a  corporation  does  not,  without 
more,  render  it  admissible.  In  Masterson  v.  Pennsylvania 
R.  Co.,  3  Cir.,  182  F.  2d  792,  it  was  held  that  a  writing 
was  not  admissible  merely  because  it  may  appear  on  its 
face  to  be  a  writing  made  by  a  physician  in  regular  course 
of  his  practice. 

Thus,  it  is  submitted  that  the  mere  fact  that  Mr. 
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Thoren  found  some  checks  in  a  box  when  he  took  over 
Lyle  Lumber  Co.  and  that  the  checks  are  made  payable 
to  appellant  neither  make  these  checks  admisible  in  evi- 
dence, without  further  identification,  nor  act  as  proof  of 
payment  to  appellant  of  income  during  the  years  1948 
and  1949. 

After  this  alleged  identification  of  Exhibits  77  and  78, 
appellee  offered  in  evidence  Pltf  Exh  91  and  92,  being 
summaries  for  the  years  1948  and  1949,  respectively,  cre- 
ated by  the  revenue  agent  Simonson  from  other  exhibits; 
91  was  created  in  part  from  77  and  92  in  part  from  78 
(292-294,  299,  300).  These  summaries  purported  to  set 
forth  appellant's  gross  income  as  recorded  in  his  books, 
as  reported  on  his  tax  returns,  and  as  actually  received  by 
appellant  for  the  years  1948  and  1949.  Each  was  ad- 
mitted over  the  objection  of  appellant  ( 294,  297,  302 ) . 

In  Hartzog  v.  United  States,  4  Cir.,  217  F.  2d  706,  an 
come  tax  evasion  conviction  was  set  aside  because  of  the 
admission  of  work  sheets  prepared  by  a  government  agent 
which  were  based  on  other  inadmissible  work  sheets. 

Appellant  submits  that  the  admission  of  these  four 
exhibits  constituted  reversible  error  because  of  their  use 
by  appellee  in  argument  and  the  trial  court  in  its  instruc- 
tions as  evidence  of  a  pattern  of  underreporting  to  prove 
knowing  criminal  intent;  that  coupled  with  the  erroneous 
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instructions  of  the  trial  court  (resulting  from  the  refusal 
to  give  appellant's  proposed  instructions),  the  jury  was 
permitted  to  make  improper  use  of  the  exhibits  in  arriving 
at  the  verdicts  of  guilty. 

CONCLUSION 

With  reference  to  appellant's  request  for  judgment 
of  acquittal,  it  is  submitted  that  the  same  should  now  be 
granted  for  the  reason  that,  as  a  matter  of  law,  there  was 
no  evidence  nor  inference  from  the  evidence  on  which  a 
finding  of  knowing  criminal  intent  can  be  based. 

With  reference  to  appellant's  request  for  a  new  trial, 
it  is  submitted  that  appellant  was  subjected  to  prejudicial 
error  in  the  admission  of  Pltf  Exh  77,  78.  91,  and  92;  and 
that  the  failure  of  the  trial  court  to  submit  appellant's 
proposed  instructions  permitted  the  conviction  of  appellant 
upon  erroneous  instructions  of  the  law  to  the  jury.  As 
stated  in  Morissetie  v.  United  States,  supra: 

"Had  the  jury  convicted  on  proper  instructions,  it 
would  be  the  end  of  the  matter.  But  juries  are  not 
bound  by  what  seems  inescapable  logic  to  judges." 

Respectfully   submitted, 

JOHN  S.  MOORE 
E.  F.  VELIKANJE 

Attorneys  for  Appellant 
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DECISION  AND  ORDER 

On  November  6,  1956,  Trial  Examiner  Howard 
Myers  issued  his  Intermediate  Report  in  the  above- 
entitled  proceeding,  finding  that  the  Respondent 
had  engaged  in  and  was  engaging  in  certain  unfair 
labor  practices  and  recommending  that  it  cease  and 
desist  therefrom  and  take  certain  affirmative  action, 
as  set  forth  in  the  copy  of  the  Intermediate  Report 
attached  hereto.  Thereafter,  the  Respondent  filed 
exceptions  and  a  supporting  brief,  and  the  General 
Comisel  filed  a  brief  supporting  the  Trial  Ex- 
aminer. On  May  2,  1957,  the  Board  heard  oral 
argument;  the  General  Counsel  and  the  Respondent 
participated.^ 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  briefs,  and 
the  entire  record  in  the  case,  and  hereby  adopts  the 
findings,  conclusions,  and  recommendations  of  the 
Trial  Examiner,  with  the  following  additions  and 
modifications. 

We  agree  with  the  Trial  Examiner,  for  the  rea- 
sons stated  in  Curtis  Bros.,  119  NLRB  No.  33,  tliat 
the  Respondent  Union,  by  picketing  for  recognition 
as  the  exclusive  bargaining  representative  of  the 


^This  case  was  consolidated  for  purposes  of  oral 
argument,  with  the  Curtis  Brothers  case,  5-CB-390. 
The  changing  parties,  although  served  with  notice 
of  the  oral  argument,  failed  to  appear. 
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employees  of  Shepherd  Machinery  Company  and 
of  Brown-Bevis  Industrial  Equipment  Company 
when  it  did  not  represent  a  majority  of  the  em- 
ployees of  either  company,  violated  Section 
8(b)(1)(A)  of  the  Act.2 

Order 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10(c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  Inter- 
national Union  of  Operating  Engineers,  Local 
Union  No.  12,  AFL-CIO,  and  its  officers,  repre- 
sentatives, agents,  successors  and  assigns,  shall: 

1.  Cease  and  desist  from  restraining  or  coercing 
employees  of  Shepherd  Machinery  Company  or  of 
Brown-Bevis  Industrial  Equipment  Company  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act. 

2,  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Post  in  conspicuous  places  in  the  Respond- 
ent Union's  business  offices,  meeting  halls,  and  all 


2The  fact  that  the  picketing  in  both  instances  was 
for  a  union  shop,  in  addition  to  recognition,  neither 
adds  nor  detracts  from  the  violation.  See  Interna- 
tional Association  of  Machinists,  Lodge  942,  AFL- 
CIO  (Alloy  Manufacturing-  Company,  119  NLRB 
No.  38).  As  the  complaint  herein  did  not  allege  a 
violation  of  Section  8(b)(2)  as  to  this  aspect  of 
the  Respondent's  picketing,  we  make  no  finding  in 
that  respect. 
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places  where  notices  to  its  members  are  customarily 
posted,  copies  of  the  notice  attached  hereto  marked 
"Appendix. "3  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first 
Region,  shall,  after  being  duly  signed  by  official 
representatives  of  the  Respondent  Union,  be  posted 
by  the  Respondent  immediately  upon  receipt 
thereof  and  be  maintained  by  it  for  sixty  (60)  con- 
secutive days  thereafter.  Reasonable  steps  shall 
be  taken  by  the  Respondent  to  insure  that  said 
notices  are  not  altered,  defaced,  or  covered  by  any 
other  material. 

(b)  Mail  signed  copies  of  the  notice  attached 
hereto  marked  "Appendix"  to  the  Regional  Di- 
rector for  the  Twenty-first  Region  for  posting, 
Shepherd  and  Brown-Bevis  willing,  at  all  locations 
where  notices  to  the  Companies'  employees  are  cus- 
tomarily posted.  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty- 
first  Region,  shall,  after  being  duly  signed  by  au- 
thorized representatives  of  the  Respondent,  be 
forthwith  returned  to  the  Regional  Director  for 
such  posting. 

(c)  Notify  the  Regional  Director  for  the 
Twenty-first   Region   in   writing,   within   ten    (10) 


3In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  United  States  Court  of  Appeals,  there 
shall  be  substituted  for  the  words  "Pursuant  to  a 
Decision  and  Order"  the  words  "Pursuant  to  a  De- 
cree of  the  United  States  Court  of  Appeals,  Enforc- 
ins:  an  Order." 
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days  from  the  date  of  this  Order,  as  to  the  steps 
the  Respondent  has  taken  to  comply  herewith. 

Dated,  Washington,  D.  C,  November  4,  1957. 

BOYD  LEEDOM, 

Chairman ; 

PHILIP  RAY  RODOERS, 

Member ; 

STEPHEN  S.  BEAN, 
Member ; 

JOSEPH  ALTON  JENKINS, 
Member, 

[Seal]  NATIONAL      LABOR      RELA- 

TIONS BOARD. 


Abe  Murdock,  Member,  dissenting: 

For  the  reasons  stated  in  my  dissenting  opinion 
in  the  Curtis  Brothers  case,  I  dissent  in  this  case. 

Dated,  Washington,  D.  C,  November  4,  1957. 

ABE  MURDOCK, 
Member, 

NATIONAL      LABOR     RELA- 
TIONS BOARD. 
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Appendix 

Notice 

To  All  Members  of  International  Union  of  Op- 
erating Engineers,  Local  Union  No.  12,  AFL- 
CIO 

PUESUANT  TO 
A  DECISION  AND  ORDER 

of  the  National  Labor  Relations  Board  and  in 
order  to  effectuate  the  policies  of  the  National 
Labor  Relations  Act,  we  hereby  give  notice  that : 

We  Will  Not  restrain  or  coerce  the  em- 
ployees of  Willard  W.  Shepherd  and  Norma 
D.  Shepherd,  d/b/a  Shepherd  Machinery  Com- 
pany, or  of  Charles  E.  Skidmore  and  Milton  E. 
Schwartz,  d/b/a  Brown-Bevis  Industrial  Equip- 
ment Co.,  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act,  including  the 
right  to  refrain  from  engaging  in  any  or  all 
of  the  activities  guaranteed  thereunder. 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  UNION  No.  12,  AFL- 
CIO. 

(Labor  Organization.) 

Dated 

By 

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


8  National  Labor  Relations  Board  vs. 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 

Upon  a  charge  duly  filed  on  April  18,  1956,i  by 
Mrs.  Edwin  Selvin,  herein  called  Selvin  (being 
Case  No.  21-CC-229),  and  upon  a  charge  duly  filed 
on  May  15,  by  Willard  W.  Shepherd  and  Norma  D. 
Shepherd,  d/b/a  Shepherd  Machinery  Company, 
herein  called  Shepherd^  (being  Case  No.  21-CB- 
805),  the  General  Counsel  of  the  National  Labor 
Relations  Board,  herein  respectively  called  the  Gen- 
eral Counsel^  and  the  Board,  by  the  Regional  Di- 
rector of  the  Twenty-first  Region  (Los  Angeles, 
California),  issued  his  consolidated  complaint  on 
July  9^*  against  International  Union  of  Operating 
Engineers,  Local  Union  No.  12,  AFL-CIO,  herein 
called  Local  12,  and  on  occasions  called  Respondent, 
alleging  that  Local  12  had  engaged  in,  and  vras 
engaging  in,  unfair  labor  practices  affecting  com- 
merce, within  the  meaning  of  Section  8(b)(1)(A) 


^Unless  otherwise  noted  all  dates  refer  to  1956. 


2Con jointly  Selvin  and  Shepherd  are  herein  called 
the  charging  parties. 


^This  term  specifically  includes   counsel   for  the 
General  Counsel  appearing  at  the  hearing. 


^On  the  same  day,  the  aforesaid  Regional  Direc- 
tor, pursuant  to  Section  102.33  of  the  Board's  Rules 
and  Regulations,  Series  6,  as  amended,  issued  an 
order  consolidating  the  above-numbered  cases. 
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and  Section  2(6)  and  (7)  of  the  National  Labor 
Relations  Act,  as  amended,  61  Stat.  136,  herein 
called  the  Act. 

Copies  of  the  consolidated  complaint,  the  charges, 
order  of  consolidation,  and  notice  of  hearing 
thereon,  were  duly  served  upon  Local  12,  Selvin, 
and  Shepherd. 

Specifically,  the  consolidated  complaint  alleged 
that  Local  12  lost  the  Board-conducted  election  held 
on  May  4,  among  the  employees  of  Shepherd  in 
the  unit  fomid  by  the  Board  to  be  appropriate  for 
the  purposes  of  collective  bargaining ;  that  on  Janu- 
ary 24,  Local  12  lost  the  Board-conducted  election 
held  among  the  employees  of  Charles  E.  Skidmore 
and  M.  E.  Schwartz,  d/b/a  Brown-Bevis  Industrial 
Equipment  Co.,  herein  called  Brown-Bevis,  in  the 
unit  found  by  the  Board  to  be  appropriate  for  the 
purposes  of  collective  bargaining ;  that  since  Febru- 
ary 1,  Local  12  has  picketed  at  and  near  Brown- 
Bevis'  plant  and  since  May  14,  has  picketed  at  and 
near  Shepherd's  plant  for  the  purpose  of  causing, 
forcing,  or  requiring  Shepherd  and  Brown-Bevis 
to  recognize  and  deal  with  Local  12  as  the  exclu- 
sive collective  bargaining  representative  of  Shep- 
herd's and  Brown-Bevis'  employees  despite  the 
fact  that  Local  12  never  has  been  designated  nor 
selected  as  such  representative  by  the  employees  of 
Shepherd  or  of  Brown-Bevis;  and  that  the  afore- 
said picketing  by  Local  12  is  violative  of  Section 
8  (b)(1)(A)  of  the  Act. 
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Local  12  duly  filed  an  answer  denying  the  com- 
mission of  the  unfair  labor  practices  alleged. 

Pursuant  to  due  notice,  a  hearing  was  held  on 
August  6  and  7,  at  Los  Angeles,  California,  before 
the  undersigned,  the  duly  designated  Trial  Ex- 
aminer. The  General  Counsel  and  Local  12  were 
represented  by  counsel.  Selvin  represented  the 
Charging  Parties.  Full  opportunity  was  afforded  all 
parties  to  be  heard,  to  examine  and  cross-examine 
witnesses,  to  introduce  evidence  pertinent  to  the 
issues,  and  to  file  briefs  on  or  before  August  28.^ 
At  the  conclusion  of  the  taking  of  the  evidence. 
Respondent's  counsel  moved  to  dismiss  the  com- 
plaint for  failure  of  proof  and  on  further  ground 
that  the  Board  lacked  jurisdiction  over  the  parties. 
Decision  thereon  was  reserved.  The  motion  is  hereby 
denied.  Briefs  have  been  received  from  the  General 
Counsel  and  from  counsel  for  Local  12  Avhich  have 
been  carefully  considered. 

Upon  the  entire  record  in  the  case  and  from  his 
observation  of  the  witnesses,  the  undersigned  makes 
the  following: 

Findings  of  Fact 

I.  The  Business  Operations  of  the 
Employers  Here  Involved 

Shepherd  Machinery  Company,  a  partnership 
consisting  of  Willard  W.  and  Norma  D.  Shepherd, 

5At  the  request  of  counsel  the  time  was  extended 
to  October  1. 
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has  its  principal  place  of  business  and  offices  at 
Los  Angeles,  California,  where  it  is  engaged  in  the 
sale  and  service  of  construction  and  farm  equip- 
ment. Its  annual  out-of-state  purchases  exceed  $1,- 
000,000  and  its  annual  out-of-state  sales  amount  to 
more  than  $100,000. 

Brown-Bevis  Industrial  Equipment  Co.,  a  partner- 
ship consisting  of  Charles  E.  Skidmore  and  M.  E. 
Schwartz,  has  its  principal  plant  and  offices  at  Los 
Angeles,  California,  where  it  is  engaged  in  the  sale 
and  distribution  of  heavy  duty  industrial  and  earth 
moving  equipment.  Its  annual  out-of-state  purchases 
exceed  $1,000,000  and  its  annual  out-of-state  sales 
amount  to  more  than  $50,000. 

Upon  the  entire  record  in  the  case,  the  under- 
signed finds  that,  during  all  times  material  herein. 
Shepherd  and  Brown-Bevis  have  been,  and  still  are, 
{^ngaged  in  commerce  within  the  meaning  of  the 
Act.6 

11.  The  Organization  Involved 

International  Union  of  Operating  Engineers, 
Local  Union  No.  12,  APL-CIO,  is  a  labor  organiza- 
tion admitting  to  membership  employees  of  Shep- 
herd and  of  Brown-Bevis. 


^See  Shepherd  Machinery  Company,  115  NLRB 
No.  9  and  115  NLRB  No.  107;  Casey-Metcalf  Ma- 
chinery Co.,  et  al.,  114  NLRB  No.  229. 
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III.  The  Unfair  Labor  Practices 

A.  The  Pertinent  Facts'^ 

1.     Respondent's  Activities  at  Shepherd. 

On  August  20,  1947,  the  Board  in  Case  No.  21-R- 
3919  (74  NLRB  1284)  certified  Local  12  as  the  ex- 
clusive representative  of  Shepherd's  employees  in  a 


'^Much  of  the  evidence  relates  to  events  occurring 
more  than  6  months  before  the  filing  of  the  charges 
herein  and  the  service  of  copies  thereof.  Said  evi- 
dence was  received,  not  as  a  basis  for  any  findings 
of  unfair  labor  practices,  but  solely  for  such  effect 
it  might  have  in  elucidating,  evaluating,  and  ex- 
plaining the  character  and  quality  of  Respondent's 
alleged  illegal  conduct  after  the  cut-off  dates.  It  is 
well  settled  that  Section  10(b)  of  the  Act  allows 
consideration  of  related  acts  transpiring  prior  to  the 
statutory  limitation  date  for  the  purpose  of  throw- 
ing light  on  the  specific  conduct  within  the  period  in 
issue.  NLRB  v.  Clausen,  etc.,  188  F.  2d  439 
(C.A.  3) ;  NLRB  v.  General  Shoe  Corp.,  192  F.  2d 
504  (C.A.  6)  ;  Superior  Engraving  Co.  v.  NLRB, 
183  F.  2d  783  (C.A.  7) ;  NLRB  v.  White  Construc- 
tion &  Engineering  Companv,  Inc.,  204  F.  2d  950 
(C.A.  5)  ;  NLRB  v.  Ozark  Dam  Constructors,  203 
F.  2d  139  (C.A.  8)  ;  Banner  Die  Fixture  Co.,  109 
NLRB  1401;  Florida  Telephone  Corporation.  88 
NLRB  1429;  Sun  Oil  Company,  89  NLRB  833.  It 
is  also  well  settled  that  to  prove  Respondent  had 
engaged  in  unfair  labor  practices  it  must  be  shown 
that  the  acts  and  conduct  relied  upon  occurred 
within  the  6-month  period  or  extended  into  said 
period.  Joanna  Cotton  Mills  Co.  v.  NLRB,  176  F. 
2d  749  (C.A.  4)  ;  Stewart- Warner  v.  NLRB,  194  F. 
2d  207  (C.A.  4)  ;  Superior  Engraving  Co.  v.  NLRB, 
supra;  Universal  Oil  Products  Companv,  Inc.,  108 
NLRB  68. 
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certain  appropriate  unit.  However,  no  collective  bar- 
gaining contract  was  entered  into. 

In  1955,  Local  12  and  Shepherd  had  several  con- 
ferences wherein  the  former  sought  to  obtain, 
without  a  Board-conducted  election,  a  union  shop 
contract  covering  Shepherd's  employees.  Shepherd 
refused  to  bow  to  the  demands  of  Locf?l  12,  main- 
taining that  before  it  would  enter  into  any  agree- 
ment Local  12  would  have  to  be  certified  by  the 
Board. 

At  the  last  of  the  1955  meetings,  which  took  place 
in  the  latter  part  of  April,  Shepherd  stated  that 
under  no  circumstances  would  it  enter  into  any 
union  shop  contract  with  Local  12  unless  the  em- 
ployees to  be  covered  by  it  had  voted  in  favor  of 
such  a  provision. 

On  May  23,  1955,  Local  12  placed  a  picket  line  at 
the  entrances  to  Shepherd's  Los  Angeles  establish- 
ment.^ The  signs  carried  by  the  picketeers  bore  the 
name  of  not  only  Local  12  but  also  of  Teamsters 
Union  Local  No.  495. 

Pursuant  to  a  petition  filed  by  Shepherd,  the 
Board  issued  a  Decision  and  Direction  of  Election 
(Case  No.  21-RM-380)  directing  that  an  election  be 
held  among  Shepherd's  employees  in  the  unit  found 
by  the  Board  to  be  appropriate.  Said  election  was 
held  on  May  4,  1956,  and  of  the  138  valid  votes  cast 


^Shepherd  maintains  branches  at  Santa  Ana,  San 
Diego,  and  Lancaster,  California.  For  a  brief  period 
of  time  the  Santa  Ana  establishment,  in  addition  to 
11)0  Los  Angeles  one,  was  picketed  by  Local  12. 
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Local  12  received  but  45.  On  May  14,  the  Regional 
Director,  under  whose  auspices  the  election  was 
conducted,  issued  a  certificate  to  the  effect  that  no 
labor  organization  had  been  selected  as  the  bar- 
gaining representative  of  the  employees  involved. 

Despite  the  results  of  the  aforementioned  elec- 
tion, Local  12  continud  its  picketing  activities, 
which  it  had  started  the  previous  May,  at  the  Los 
Angeles  premises  of  Shepherd. 

The  credible  testimony  of  Willard  W.  Shepherd, 
a  Shepherd  partner,  and  of  Don  C.  Montgomery, 
Shepherd's  assistant  general  manager,  clearly  dis- 
closes that  at  no  time  since  early  1955  did  Local  12 
recede  from  its  demand  that  Shepherd  recognize 
and  deal  with  it  as  the  exclusive  collective  bar- 
gaining representative  of  the  latter 's  employees  and 
that  Shepherd  execute  a  contract  containing  a 
union  shop  provision  despite  the  fact  that  Local 
12  well  knew  that  it  did  not  represent  the  ma- 
jority of  Shepherd  employees.  This  finding  is  but- 
tressed by:  (1)  On  April  8,  1955,  after  Local  12 
had  demanded  that  Shepherd  discuss  a  contract 
covering  certain  Shepherd  employees,  the  latter 
filed  a  representation  petition  to  determine  the 
former's  majority  status  (21-RM-347).  Three  days 
later.  Local  12  filed  a  disclaimer  of  interest  with 
the  Board  and,  on  April  15,  1955,  the  Regional  Di- 
rector dismissed  the  petition;  (2)  On  May  11,  1955, 
Local  12,  together  with  Teamsters  Local  495,  wrote 
Shepherd  requesting  a  meeting  ''to  conclude  a  work- 
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able  agreement."  On  May  11,  1955,  Shepherd  filed 
a  representation  petition  (Case  No.  21-RM-350). 
The  two  unions  immediately  filed  disclaimers  of  in- 
terest. In  the  face  of  these  disclaimers,  Shepherd, 
on  May  20,  1955,  requested  permission  to  withdraw 
its  petition,  and  this  request  was  granted  by  the 
Regional  Director  on  June  15,  1955;  (3)  On  Decem- 
ber 5,  1955,  Shepherd  filed  another  representation 
petition  (Case  21-RM-380),  presumably  because 
Local  12  was  still  picketing  its  Los  Angeles  estab- 
lishment, and  2  days  later  Local  12  filed  a  disclaimer 
of  interest.  The  Board  (115  NLRB  No.  107),  after 
refusing  to  give  credence  to  the  disclaimer  because 
of  Local  12 's  inconsistent  conduct  of  demanding 
recognition  and  at  the  same  time  picketing  Shep- 
herd, directed  that  an  election  be  held  among  cer- 
tain of  Shepherd's  employees.  This  election,  which 
took  place  on  May  4,  1956,  Local  12  lost  by  a  vote 
of  93  to  45 ;  (4)  On  August  2,  1956,  four  days  before 
the  opening  of  the  hearing  in  the  instant  proceeding, 
Alton  H.  Silcock,  a  business  representative  and  the 
person  in  charge  of  the  picketing  as  Shepherd's 
Los  Angeles  establishment,^  called  upon  Montgomery 
purportedly  for  the  sole  purpose  of  serving  a  sub- 
poena upon  him  to  appear  and  testify  as  a  Local  12 
witness  in  the  instant  proceeding.  However,  Silcock 


9The  picketing  which  commenced  on  May  23,  1955, 
was  still  going  on  at  the  time  of  the  hearing  herein, 
except  for  about  10  days  during  October,  1955.  The 
name  of  Teamsters  Local  495,  however,  did  not  ap- 
pear on  the  picket  signs  after  the  May  4,  1956,  elec- 
tion. 
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made  no  mention  of  the  subpoena  nor  did  he  attempt 
to  serve  it  until  he  and  Montgomery  had  conversed 
for  about  45  minutes.  Regarding  this  conversation, 
Montgomery  credibly  testified  as  follows  i^o 

He  (Silcock)  came  into  the  office  and  after  we 
greeted  each  other,  we  sat  down  and  talked  about 
generalities  for  a  minute  or  two. 

Then  he  suggested  that  we  should  execute  an 
agreement  now  and  solve  all  our  differences,  I 
think.  One  of  his  phrases  was,  ''Get  on  the  same 
train. ' ' 

I  asked  him  as  to  the  nature  of  an  agreement  that 
might  be  executed.  I  told  him  we  had  discussed 
agreements  at  previous  times  with  Mr.  Bronsoni^ 


loin  the  light  of  the  undersigned's  observation  of 
the  conduct  and  deportment  at  the  hearing  of  Mont- 
gomery and  Silcock,  and  after  a  very  careful  scru- 
tiny of  the  record,  all  of  which  has  been  carefully 
read,  and  parts  of  w^hich  have  been  reread  and  re- 
checked  several  times,  and  being  mindful  of  the  (Con- 
tentions of  the  parties  with  respect  to  the  importance 
which  each  has  placed  upon  the  credibility  problems 
here  involved,  of  the  fact  that  in  man_y  instances 
testimony  was  given  about  events  which  took  place 
many  months  prior  to  the  opening  of  the  hearing, 
and  of  the  fact  that  very  strong  feelings  have  been 
generated  by  the  circumstances  in  this  case,  the  un- 
dersigned does  not  credit  Silcock 's  version  of  what 
transpired  at  the  meeting  he  had  with  Montgomery 
on  August  2. 


iiBusiness  Manager  of  Local  12,  and  the  person 
who  is  virtually  in  charge  of  all  contract  negotia- 
tions. 
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and  wdth  Mr.  Seymour  ;i2  and  we  discussed  the  pos- 
sibility of  a  union  shop  and  the  possibility  of 
whether  or  not  our  employees  who  did  not  want  to 
join,  would  have  to  join;  and  he  told  me  that  he  felt 
we  could  sit  down  and  negotiate  a  union  shop  at  this 
time  without  any  problems  and  that  those  very  few 
who  had  previously  suggested  that  they  did  not  want 
to  join  the  union  at  any  time  for  any  reason  would 
probably  come  along  with  such  an  agreement. 

He  said  that  all  they  were  concerned  with  at  the 
present  time  as  Operating  Engineers  would  be  the 
men  in  our  shop;  that  the  other  men  who  voted  in 
the  election  were  extraneous  to  their  particular 
craft,  and  therefore,  he  was  talking  only  about  the 
men  in  the  shop,  and  wanted  an  agreement  only  for 
them;  and  he  said  that  we  should  not  continue  to 
disagree  and  said  that  a  union  contract  would  be 
the  only  way  for  us  to  get  rid  of  the  picket  line. 

He  said  that  we  should  sit  down,  if  I  remember  his 
words,  "Let's  sit  down,  cut  a  few  corners,  you  and 
I  and  Mr.  Shepherd  can  readily  negotiate  an  agree- 
ment." 

*     *     * 

I  explained  to  him  that  I  felt  that  we  could  not 
execute  an  agreement  based  upon  the  results  of  the 
election  that  had  just  been  held,  and  he  said,  "Well, 
I  don't  think  you  should  have  negotiated  an  agree- 
ment 30  minutes  after  an  election  or  even  30  days," 
Imt  he  said,  "now  we  can." 


12A  representative  of  Local  12. 
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And  I  told  him  that  our  advice  had  been  that  we 
still  could  not,  based  upon  the  fact  that  our  employees 
had  rejected  the  union  as  their  representative. 

So,  he  said,  ''Well,  I  am  not  sure  *  *  *  I  have  no 
legal  knowledge  *  *  *  Let  me  call  my  office." 

So  he  placed  a  call  and  talked  to  a  chap  who 
from  my  memory  he  called  ''Mac,"i^  and  after  [he] 
talked  to  "Mac,"  he  said,  "Well,  they  tell  me  there 
is  no  reason  in  the  world  why  you  couldn't  execute 
an  agreement  right  now."  He  said,  "You  would 
first  have  to  dispense  with  the  unfair  labor  charge 
pending  [in  the  instant  proceeding]  then  you  could 
immediately  negotiate  a  contract." 

Montgomery  further  credibly  testified  that  when 
he  reiterated  that  he  would  follow  his  counsel's  ad- 
vice and  not  negotiate  a  contract  "at  this  time," 
Silcock  remarked, 

"Your  business  would  be  much  better  if  you  did 
*  *  *  As  a  matter  of  fact  *  *  *  I  have  been  wanting 
to  buy  a  blade  to  put  my  son  in  business,  but  *  *  * 
I  won't  do  it  with  a  picket  line  in  effect,  and  I 
know  a  lot  of  other  contractors  that  feel  the  same 
way. ' ' 

Local  12  contended  at  the  hearing  and  in  its  brief 
that  Silcock  had  no  authority  to  ask  [Shepherd] 
"for  any  agreement  of  any  kind"  and  therefore  his 
remarks  to  Montgomery  on  August  2,  regarding  a 
contract   cannot   be   attributed   to   Local    12.    This 


i^Harold  M.  McNeel,  Local  12 's  assistant  business 
manager,  treasurer,  and  director  of  labor  relations. 
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contention  is  wholly  without  merit  for  the  reasons 
set  forth  immediately  below. 

The  Act  holds  a  labor  organization  responsible  for 
the  unfair  la])or  practices  of  its  agents  just  as  it 
holds  an  employer  answerable  for  the  conduct  of  his 
agents.  The  test  for  determining  such  responsibility 
is  the  law  of  agency  as  it  has  been  developed  at  com- 
mon law.i4  It  is  a  familiar  doctrine  of  agency  that  a 
principal  is  responsible  for  the  acts  of  his  agents 
done  in  furtherance  of  the  principal's  interesfi^ 
within  the  scope  of  the  agent's  general  authority, 
even  though  the  principal  may  not  have  authorized 
the  acts  in  question,  and  may,  in  fact,  even  have 
forbidden  them.  It  is  enough  if  the  principal  had 


i4See  House  Report  No.  245  on  H.R.  3020,  80th 
Cong.,  1st  Sess.,  p.  11 ;  House  Conference  Report  No. 
510  on  H.R.  3020,  80th  Cong.,  1st  Sess.  p.  36 ;  Senator 
Taft,  Supplementary  Analysis  of  the  Act,  93  Cong. 
Rec.  6858-6859. 


i^The  record  is  abundantly  clear,  and  the  under- 
signed finds,  that  Local  12  was  opposed  to  entering 
into  any  bargaining  contract  which  did  not  contain 
a  union  shop  clause.  This  finding  is  supported  by 
the  credible  testimony  of  Willard  Shepherd  who 
testified  that  during  a  conference  in  the  spring  of 
1955,  at  which  he,  Bronson,  Seymour,  and  Mont- 
gomery were  present,  Bronson  stated  that  Local  12 
was  not  interested  in  any  contract  not  containing  a 
union  shop  provision,  adding  that  Local  12  had  no 
other  kind  of  bargaining  contracts  ''on  their  books." 
The  undersigned  further  finds  that  when  Silcock  re- 
quested, on  August  2,  1956,  Montgomery  to  enter 
into  a  union  shop  contract,  he  was  carrying  out  one 
of  the  i)rime  policies  of  Local  12. 
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empovv^ered  the  agent  to  represent  him  in  the  area 
in  which  the  agent  acted.^^ 

2.     Respondent's  activities  at  Brown-Bevis 

In  1952,  Local  12  won  a  Board-conducted  election 
at  Brown-Bevis.  1*^  After  negotiations  no  agreement 
on  a  bargaining  contract  was  reached  because,  ac- 
cording to  the  credited  testimony  of  Milton  E. 
Schwartz,  a  partner  in  the  present  partnership  of 
Brovv^n-Bevis  and  a  partner  in  its  immediate  suc- 
cessor, Brown-Bevis  refused  to  bow  to  the  demand 
of  Local  12  to  enter  into  a  closed  shop  or  a  union 
shop  agreement. 

In  August,  1954,  Local  12,  in  conjunction  with 
Teamsters  Local  495,  began  picketing  Brown-Bevis. 
The  picketing,  however,  was  not  continuous  but  was 
spasmodically  conducted  for  about  a  year. 

As  found  by  the  Board  in  Case  No.  21-RM-3r)7 
(114  NLRB  No.  229),  Local  12  and  Teamsters 
Union  495,  after  consulting  wdth  the  employees  of 
Brown-Bevis  and  those  of  certain  other  employers 
engaged  in  kindred  business,  wrote,  on  May  11,  1955, 


i^In  this  regard,  it  is  significant  to  note  that  dur- 
ing the  Silcock-Montgomery  conversation  of  August 
2,  the  former  stated  that  he  had  been  informed  by 
McNeel,  ''There  is  no  reason  in  the  world  why  [11 
couldn't  execute  an  agreement  right  now"  pro\'ided 
Shepherd  withdrew  the  pending  unfair  labor  ])ra('- 
tice  charges. 

i7The  record  also  discloses  that  a  Board-conductod 
election  was  also  held  at  Brown-Bevis  on  December 
31,  1954,  which  Local  12  lost. 
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Brown-Bevis  and  certain  other  emi)loyers  for  a 
meeting  for  the  purpose  of  discussing  a  collective 
bargaining  agreement ;  after  receipt  of  said  letters, 
said  employers,  including  Brown-Bevis,  filed  sepa- 
rate representation  petitions  with  the  Board;  be- 
tween May  17  and  May  20,  1955,  said  unions  wrote 
the  Board  stating  that  they  did  not  "claim  to  rep- 
resent the  majority  of  the  employees"  in  the  claimed 
units;  that  shortly  after  filing  said  disclaimers  of 
interest,  said  unions  requested  the  employers  who 
liad  filed  the  above-referred-to  petitions  to  sign  col- 
lective bargaining  contracts — but  the  unions'  re- 
quests were  denied;  on  May  31,  1955,  Local  12 
established  picket  lines  at  Brown-Bevis,  and  on 
various  other  dates  at  the  plants  of  certain  other 
employers  for  whom  they  had  requested  recogni- 
tion ;  and  at  the  hearing  on  aforesaid  representation 
petitions  (the  petitions  were  consolidated  for  pur- 
])ose  of  hearing,  etc.)  said  imions  disclaimed  ma- 
jority representation  of  the  emploj^ees  involved. 

The  Board  further  found  in  the  aforementioned 
case  that  the  disclaimers  of  interest  filed  by  Local 
12  and  Teamsters  495,  referred  to  above,  cannot  be 
given  credence  because,  "The  Unions  disclaimed 
once  when  informed  of  the  filing  of  the  present  rep- 
resentation petitions,  and  then  almost  immediately 
thereafter  negated  their  disclaimers  by  demanding 
collective  bargaining  negotiations  of  the  Employers. 
At  the  hearing  the  Unions  disclaimed  again.  In  the 
light  of  the  whole  record,  it  is  plain  that  the  Unions 
are  playing  'fast  and  loose'  *  *  *" 
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Pursuant  to  the  Board's  Decision,  Order  and  Di- 
rection of  Election  in  Case  No.  21-RM-357  (114 
NLRB  No.  229),  an  election  among  Brown-Bevis 
employees  was  conducted  on  January  24,  1956,  under 
the  auspices  of  the  Regional  Director  for  the 
Twenty-first  Region  which  the  unions  lost  by  a  vote 
of  37  to  2.  Despite  the  results  of  said  election  Local 
12  continued  to  picket  Brown-Bevis'  premises  and 
said  picket  line  was  still  there  at  the  time  of  the 
hearing  herein. ^^ 

About  a  week  after  aforesaid  election,  Silcock  in- 
quired of  Charles  E.  Skidmore,  a  Brown-Bevis  part- 
ner, why  Brown-Bevis  could  not  ''get  together  with 
the  union  and  come  to  an  agreement,"  adding  that 
Brown-Bevis  would  be  "much  better  off  *  *  *  if  [it] 
would  get  together  and  sign  a  union  agreement.  "^^ 

The  record  as  a  whole  establishes,  and  the  under- 
signed finds,  that  at  no  time  since  the  1952  election 
has  Local  12  receded  from  its  demand  for  a  union 
shop  contract  despite  the  fact  that  it  well  knew 


i^The  picketing  was  continuous  from  the  time  it 
was  commenced,  May  13,  1955,  except  for  a  brief 
period  in  October,  1955,  but  the  name  of  Teamsters 
Local  495  was  deleted  from  the  picket  signs  im- 
mediately after  the  January,  1956,  election. 


i^The  undersigned  finds  that  when  Silcock  re- 
quested a  "union  agreement"  he  was  referring  to 
a  union  shop  agreement  for  it  was  as  found  above, 
the  policy  of  Local  12  to  accept  nothing  less  than 
union  shop  agreements.  Furthermore,  as  found 
above,  the  1952  negotiations  broke  down  because 
Brown-Bevis  refused  to  enter  into  a  closed  shop  or 
a  union  shop  agreement. 
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that  since  December  31,  1954,  it  did  not  represent 
the  majority  of  Brown-Bevis'  employet^s  in  a  unit 
which  the  Board  had  found  appropriate  for  the 
purposes  of  collective  bargaining. 

B.     Concluding  Findings 

The   General   Counsel  contended  at  the  hearing 
and  in  his  brief  that  since  Local   12  was  not  tlie 
majority  representative  of  the  employees  of  Shep- 
herd and  of  Brown-Bevis  its  picketing  of  the  estab- 
lishments of  Shepherd  and  of  Brown-Be\4s  had  for 
its  purpose,  in  violation  of  Section  8  (b)  (1)  (A)  of 
the  Act,  the  causing,  forcing,  or  requiring  said  em- 
ployers to  recognize  and  deal  with  I^ocal  12  as  the 
majority  representative  of  their  respective  employees 
in  certain  appropriate  units  and  to  enter  into  union 
shop  agreements  covering  said  employees.  Respond- 
ent, on  the  other  hand,   contended  that  since  the 
picketing  was  peaceful  and  the  object  thereof  was 
nothing  more  than  an  endeavor  upon  the  part  of 
Local  12  to  organize  said  plants,  the  activities  and 
conduct  of  Local  12  in  that  regard  were  not  violative 
of  the  Act. 

Section  7  of  the  Act  gxiarantees  to  employees  th(^ 
right,  among  others,  to  refrain  from  joining  a  union, 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  authorized  in  Section  8  (a)(3)  of 
the  Act.  Section  8  (b)(1)(A)  forbids  labor  organi- 
zations from  restraining  or  coercing  employees  in 
the  exercise  of  the  rights  guaranteed  in  Section  7. 
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It  is  clear  from  the  various  disclaimers  of  interest 
of  majority  representation  filed  by  Local  12  with  the 
Board  during  1945,  1955,  and  1956,  and  from  the 
results  of  the  various  Board-conducted  elections  held 
in  1954-1956,  that  Local  12  for  the  past  2  years  or 
so  had  not  represented,  and  does  not  now  represent, 
the  employees  of  Shepherd  and  Brown-Bevis  for  the 
purposes  of  collective  bargaining.  It  thus  follows 
that  Local  12 's  purpose  of  continuing  the  picket 
lines  at  Shepherd  and  Brown-Bevis  after  the  em- 
ployees involved  had  repudiated  Local  12  at  the 
polls  was  not  to  publicize  the  facts  of  a  labor  dispute 
but  for  the  purpose  of  using  its  economic  power  to 
compel  Shepherd  and  Brown-Bevis  to  bow  to  its 
demand  for  a  contract  containing  a  union  shop  pro- 
vision. By  such  pressure  Local  12  was  in  effect  coer- 
cing Shepherd's  and  Brown-Bevis'  employees  in  the 
exercise  of  certain  rights  guaranteed  them  by  the 
Act  in  contravention  of  the  public  policy  as  em- 
bodied in  Section  8  (b)  (1)  (A)  of  the  Act. 

The  Supreme  Court  of  the  United  States,  within 
recent  years,  in  cases  involving  facts  similar  to 
those  now  before  us,  has  condemned  the  unlawful 
use  of  economic  power  by  unions  to  compel  em- 
ployers to  violate  the  law.20  For  example,  in  Giboney 


20Since  the  Act  protects  an  employee's  right  to 
refrain  from  any  and  all  forms  of  union  activities, 
absent  a  valid  union  shop  contract,  the  undersigned 
finds  that  Local  12 's  continuous  picketing  after  being 
defeated  at  the  polls  by  Shepherd's  and  Brown- 
Bevis'  employees  to  be  nothing  but  an  attempt  on 
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V.  Empire  Storage  &  Ice  Co.  (336  U.S.  490)  and 
in  other  related  cases,2i  the  Coiu't  held  that  picket- 
ing is  something  more  than  free  speech  and  upheld, 
as  constitutional,  state  injunctions  of  peaceful  pick- 
eting which  had  been  undertaken,  as  here,  for  un- 
lawful objectives. 

In  Giboney,  the  Court  upheld  a  state  injunction 
against  peaceful  picketing  which,  as  the  Court  had 
found,  had  as  its  purpose  the  forcing  a  company  to 
violate  a  state  statute.  In  so  holding,  the  Court  said 
(at  page  503)  ''*  *  *  it  is  clear  that  appellants  were 
doing  more  than  exercising  a  right  of  free  speech  or 
press  *  *  *  They  were  exercising  their  economic 
I^ower  together  with  that  of  their  allies  to  compel 
Empire  to  abide  by  union  rather  than  by  state  regu- 
lation of  trade." 

In  the  Gazzam  case,  the  employer  had  been  asked 
by  the  union  to  sign  a  contract.  None  of  the  em- 
ployees were  members  of  the  union.  The  employer 
answered  that  it  was  a  matter  for  his  employees  to 
decide  and  gave  the  union  permission  to  visit  and 
solicit  his  employees.  After  meeting  and  polling  the 
employees,  the  union  was  still  unsuccessful  in  get- 

the  part  of  Local  12  to  exert  (economic  pressure 
upon  Shepherd  and  Brown-Bevis  in  order  to  force 
them  to  coerce  their  respective  employees  into  join- 
ing Local  12  in  order  to  protect  their  jobs. 


2^Building  Service  Union  vs.  Gazzam,  339  U.S. 
532;  Hughes,  et  al.  vs.  Superior  Court,  339  U.S.  460; 
International  Brotherhood  of  Teamsters  vs.  Hanke. 
339  U.S.  470. 
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ting  a  majority  of  adherents.  The  union  then 
started  to  picket  the  employer's  premises  and  the 
picketers  carried  signs  ''Unfair  to  organized 
labor."  A  second  contract  was  offered  by  the  union 
which  provided  that  present  employees  not  be  re- 
quired to  join  the  union.  This  was  refused  by  the  em- 
ployer for  similar  reasons.  The  picketing  was 
enjoined  by  the  Washingion  state  courts  as  a  viola- 
tion of  public  policy  against  employer  coercion  of 
employees'  choice  of  a  bargaining  representative  as 
embodied  in  a  state  statute  very  similar  in  wording 
to  Sections  7  and  8(a)(1)  of  the  Act.  The  United 
States  Supreme  Court,  relying  on  Giboney,  upheld 
the  injunction,  stating  at  p.  540 : 

*  *  *  Here,  as  in  Gfiboney,  the  union  was  using  its 
economic  power  with  that  of  its  allies  to  compel 
respondent  to  abide  by  union  policy  rather  than 
by  the  declared  policy  of  the  state.  That  state 
policy  guarantees  workers  free  choice  of  repre- 
sentatives for  bargaining  purposes.  If  respond- 
ent had  complied  with  petitioners '  demands  and 
had  signed  one  of  the  tendered  contracts  and 
lived  up  to  its  terms,  he  would  have  thereby 
coerced  his  employees.  The  employees  would 
have  had  no  free  choice  as  to  whether  they 
wished  to  organize  or  what  union  would  be 
their  representative.  (Emphasis  supplied.) 

The  Court  with  reference  to  free  speech  said  at 
p.  537: 

But  since  picketing  is  more  than  speech  and 
establishes  a  locus  in  quo  that  has  far  more  po- 


Int.  Union  of  Operating  Eng.,  etc.  27 

tential  than  inducing  action  or  nonaction  than 
the  message  pickets  can  convey,  this  Court  has 
not  hesitated  to  uphold  a  state's  restraint  of 
acts  and  conduct  which  are  an  abuse  of  the 
right  to  picket  rather  than  a  means  of  peaceful 
and  truthful  publicity. 

Upon  the  record  as  a  whole,  the  undersigned  finds 
that  the  activities  and  conduct  of  Local  12,  as  epit- 
omized above,  even  though  it  was  in  the  form  of 
picketing,  was  illegal  restraint  and  coercion  and 
hence  violative  of  Section  8(b)(1)(A)  of  the  Act. 

IV.     The  Effect  of  the  Unfair  Labor 
Practices  Upon  Commerce 

The  activities  of  the  Respondent,  set  forth  in  Sec- 
tion III  above,  occurring  in  connection  with  the 
operations  of  Shepherd  and  Brown-Bevis,  set  forth 
in  Section  I  above,  have  a  close,  intimate,  and  sub- 
stantial relation  to  trade,  traffic,  and  commerce 
among  the  several  States  and,  such  of  them  as  have 
])een  found  to  constitute  unfair  labor  practices,  tend 
to  lead  to  labor  disputes  burdening  and  obstructing 
commerce  and  the  free  flow^  of  commerce. 

V.     The  Remedy 

Having  found  that  the  Respondent  has  violated 
Section  8(b)(1)(A),  it  will  be  recommended  that 
it  cease  and  desist  therefrom  and  take  certain  af- 
firmative action  designed  to  effectuate  the  policies 
of  the  Act. 
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Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  the  under- 
signed makes  the  following: 

Conclusions  of  Law 

1.  International  Union  of  Operating  Engineers, 
Local  Union  No.  12,  AFL-CIO,  is  a  labor  organiza- 
tion within  the  meaning  of  Section  2(5)  of  the  Act. 

2.  By  picketing  certain  establishments  of  Shep- 
herd and  of  Brown-Bevis  for  the  purpose  of  co- 
ercing and  restraining  the  employees  of  said  em- 
ployers. Respondent  has  engaged  in,  and  is  engaging 
in,  unfair  labor  practices  within  the  meaning  of 
Section  8(b)(1)(A)  and  Section  2(6)  and  (7)  of 
the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law  and  upon  the  entire  record 
in  the  case,  it  is  recommended  that  International 
Union  of  Operating  Engineers,  Local  Union  No.  12, 
AFL-CIO,  Los  Angeles,  California,  its  officers, 
representatives,  agents,  successors,  and  assigns,  be 
ordered  to: 

1.  Cease  and  desist  from  restraining  or  coercing 
the  employees  of  Shepherd  or  of  Brown-Bevis  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act,  except  to  the  extent  that  such  rights 
may  be  affected  by  a  lawful  agreement  requiring 
membership  in  a  labor  organization  as  a  condition 
of  employment,  as  authorized  by  Section  8(a)(3) 
of  the  Act. 
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2.  Take  the  following  affirmative  action  wliicli 
the  undersigned  finds  will  effectuate  the  policies  of 
the  Act: 

(a)  Post  at  its  offices  in  Los  Angeles,  Cali- 
fornia, copies  of  the  notice  attached  hereto  and 
marked  Appendix.  Copies  of  said  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twenty- 
first  Region,  shall,  after  being  duly  signed  by  repre- 
sentatives of  Respondent,  be  posted  immediately 
upon  receipt  thereof  and  maintained  for  a  period 
of  sixty  (60)  consecutive  days  thereafter  in  con- 
spicuous places,  including  all  places  where  notices 
to  members  are  customarily  posted.  Reasonable 
steps  shall  be  taken  by  Respondent  to  insure  that 
such  notices  are  not  altered,  defaced,  or  covered  by 
other  material. 

(b)  Mail  to  the  Regional  Director  for  the 
Twenty-first  Region  copies  of  the  notice  attached 
hereto  as  Appendix,  duly  signed  by  the  proper  and 
qualified  officers,  for  posting  by  Shepherd  and 
Brown-Bevis,  they  being  willing,  in  places  where 
they  customarily  post  notices  to  employees.  Copies 
of  said  notices,  to  be  furnished  by  the  Regional  Di- 
rector for  the  Twenty-first  Region,  shall,  after  being 
signed  as  provided  for  above,  be  forthwith  returned 
to  the  said  Regional  Director  for  Shepherd  and 
Brown-Bevis'  permissive  posting. 

(c)  Notify  the  Regional  Director  for  the 
Twenty-first  Region,  in  writing,  within  twenty  (20) 
days  from  the  date  of  receipt  of  this  Intermediate 
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Report  and  Recommended  Order  what  steps  it  has 
taken  to  comply  herewith. 

It  is  further  recommended  that  unless  the  Re- 
spondent within  twenty  (20)  days  from  the  receipt 
of  this  Intermediate  Report  and  Recommended 
Order  shall  notify  said  Regional  Director  in  writing 
that  it  will  comply  with  the  foregoing  recommenda- 
tions, the  National  Labor  Relations  Board  issue  an 
order  requiring  Respondent  to  take  the  aforesaid 
action. 

Dated  this  6th  day  of  November,  1956. 

/s/  HOWARD  MYERS, 
Trial  Examiner. 


Appendix 

Notice 

To  All  Members  of  International  Union  of  Oper- 
ating Engineers,  Local  Union  No.  12,  AFL-CIO 

Pursuant  to  the  Recommendations 
of  a  Trial  Examiner 

of  the  National  Labor  Relations  Board  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Re- 
lations Act,  we  hereby  give  notice  that: 

We  Will  Not  restrain  or  coerce  the  employees  of 
Willard  W.  Shepherd  and  Norma  D.  Shepherd, 
dA>/a  Shepherd  Machinery  Compajiy,  or  of  Charles 
E.  Skidmore  and  Milton  E.  Schwartz,  d/b/a  Brown- 
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Bevis  Industrial  Equipment  Co.,  or  of  any  other 
employer  over  whom  the  National  Labor  Relations 
Board  would  assert  jurisdiction,  in  the  exercise  of 
the  rights  guaranteed  in  Section  7  of  the  said  Act, 
including  the  right  to  refrain  from  engaging  in  any 
or  all  of  the  activities  guaranteed  thereunder,  ex- 
cept to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  made  as 
authorized  in  Section  8(a)(3)  of  the  Act. 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  UNION  No.  12,  AFL- 
CIO, 

(Labor  Organization) 

By 

(Representative)         (Title) 

Dated 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


[Title  of  District  Court  and  Cause.] 

RESPONDENT'S  EXCEPTIONS  TO 
INTERMEDIATE  REPORT 

L 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate  Report   ])eginning  with  the  word   "Shep- 
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herd"  at  line  48  on  page  2,  and  ending  with  the  word 
''Act"  on  line  3  of  page  3,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

II. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "In  1955" 
at  line  22,  page  3,  and  ending  with  the  word 
"Board"  on  line  26,  page  3,  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  in  the  record  considered  as  a 
whole,  and  are  contrary  to  law. 

III. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "At"  on 
line  28,  page  3,  and  ending  with  the  word  "pro- 
visions" on  line  31,  page  3,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

IV. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "On"  on 
line  1,  page  4,  and  ending  with  the  word  "No.  495" 
on  line  4,  page  4,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 
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V. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "Despite" 
on  line  15,  page  4,  and  ending  with  the  word  ' '  Shep- 
herd" on  line  17,  page  4,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  w^hole, 
and  are  contrary  to  law. 

VI. 

Respondent  excepts  to  tliat  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  ''The"  on 
line  19,  page  4,  and  ending  with  the  word  "repre- 
sentative" on  line  46,  page  5,  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  in  the  record  considered  as  a 
whole,  and  are  contrary  to  law. 

VII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "In"  on 
line  48,  page  5,  and  ending  with  the  word  "August 
2"  on  line  59,  page  5,  for  the  reason  that  such  find- 
ings and  conclusions  are  not  supported  by  substan- 
tial evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

VIII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "So"  on 
line  1,  page  6,  and  ending  with  the  word  "acted"  on 
line  37,  page  6,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
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evidence  in  the  record  considered  as  a  whole,  and  are 
contrary  to  law. 

IX. 
Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  45,  page  6,  and  ending  with  the  word  "Local 
12"  on  line  55,  page  6,  for  the  reason  that  such 
findings  and  conchisions  are  not  supported  by  sub- 
stantial e^ddence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

X. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "In"  on 
line  56,  page  6,  and  ending  with  the  word  "charges" 
on  line  60,  page  6,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XI. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  v^th  the  word  "In"  on 
line  3,  page  7,  and  ending  with  the  word  "agree- 
ment" on  line  8,  page  7,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

XII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "In"  on 
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line  10,  page  7,  and  ending  with  the  word  "year" 
on  line  12,  page  7,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XIII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "As"  on 
line  14,  page  10,  and  ending  with  the  word  "in- 
volved" on  line  31,  page  7,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

XIV. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  33,  page  7,  and  ending  with  the  word  "loose" 
on  line  40,  page  7,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XV. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "Pur- 
suant" on  line  42,  page  7,  and  ending  with  the  word 
"herein"  on  line  48,  page  7,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole 
and  are  contrary  to  law. 
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XVI. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  '* About" 
on  line  50,  page  7,  and  ending  with  the  word  "agree- 
ment" on  lines  53  and  54,  of  page  7,  for  the  reason 
that  such  findings  and  conclusions  are  not  supported 
by  substantial  evidence  in  the  record  considered  as 
a  whole,  and  are  contrar}^  to  law. 

XVII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  58,  page  7,  and  ending  with  the  word  "election" 
on  line  61,  page  7,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XVIII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  62,  page  7,  and  ending  with  the  word  "agree- 
ment" on  line  54,  page  8,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

XIX. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report,  beginning  with  the  word  "The"  on 
line  1,  page  8,  and  ending  with  the  word  "bargain- 
ing" on  line  6,  page  8,  for  the  reason  that  such 
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findings  and  conclusions  are  not  supported  ]3y  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

XX. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  10,  page  8,  and  ending  with  the  word  "Act"  on 
line  21,  page  8,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XXI. 
Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "It"  on 
line  30,  page  8,  and  ending  with  the  word  "Act"  on 
line  44,  page  8,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XXII. 
Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  46,  page  8,  and  ending  with  the  word  "U.  S. 
490"  on  line  49,  page  8,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 

XXIII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate R(>povt  beginning  with  the  word  "Since" 
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on  line  55,  page  8,  and  ending  with  the  word  ''jobs" 
on  line  63,  page  8,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XXIV. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "Upon" 
on  line  52,  page  8,  and  ending  with  the  word  "Act" 
on  line  55,  page  9,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

XXV. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "The"  on 
line  4,  page  10,  and  ending  with  the  word  "com- 
merce" on  line  10,  page  10,  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  in  the  record  considered  as  a 
whole,  and  are  contrary  to  law. 

XXVI. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "Having" 
on  line  15,  page  10,  and  ending  with  the  word  "ma- 
terial" on  line  59,  page  10,  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  in  the  record  considered  as  a  whole, 
and  are  contrary  to  law. 
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XXVII. 

Respondent  excepts  to  that  portion  of  the  Inter- 
mediate Report  beginning  with  the  word  "Mail"  on 
line  1,  page  11,  and  ending  with  the  word  "action" 
on  line  19,  page  11,  for  the  reason  that  such  findings 
and  conclusions  are  not  supported  by  substantial 
evidence  in  the  record  considered  as  a  whole,  and 
are  contrary  to  law. 

EXCEPTIONS  TO  RULINGS  OF 
THE  TRIAL  EXAMINER 

At  page  135  of  the  record,  the  Trial  Examiner 
rejected  an  offer  of  proof  by  respondent  in  support 
of  the  respondent's  question  shown  at  page  134  of 
the  transcript,  as  follows: 

"Do  you  belong  to  an  association  of  these 
equipment  dealers  ? ' ' 

to  which  olxjection  was  sustained  and  an  offer  of 
proof  made  by  respondent.  The  purpose  was  to  show 
that  the  respondent  was  picketing  the  premises  of 
the  employer  to  inform  thte  general  public  that  the 
employer  was  anti-Labor.  The  respondent  was 
barred  by  the  Trial  Examiner  from  introducing 
proof  on  this  allegation  which  would  have  substan- 
tiated respondent's  contention  that  the  picketing 
was  in  support  of  its  constitutional  right  of  free 
speech  and  was  not  directed  to  coercing,  restraiiiiii!^- 
or  intimidating  the  employees. 

Further,  the  Trial  Examiner  erred  at  page  178  oP 
the  record  by  allowing  ju-oof  to  stand  as  to  ])ro])osals 
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made  by  the  Union.  It  has  been  the  contention  of 
the  General  Counsel  that  the  Union  had  at  all  times 
insisted  on  a  Union  Security  Agreement.  Respond- 
ent contended  that  the  proposals  were  in  writing 
and,  therefore,  that  the  best  evidence  relating  to 
any  such  contention  as  to  any  collective  bargaining 
agreement  should  have  been  the  agreements  them- 
selves. At  page  178  of  the  record  it  was  admitted 
by  the  employer  that  the  proposals  had  been  in 
writing.  Thereupon  respondent  moved  to  strike  all 
of  the  testimony  as  hearsay  and  was  not  the  best 
evidence,  inasmuch  as  the  written  proposals  w^re 
not  offered.  This  motion  was  denied. 

Both  of  the  foregoing  rulings  of  the  Trial  Ex- 
aminer were  in  error  because  they  deprived  the 
respondent  of  a  full  and  complete  hearing  and 
also  allowed  the  introduction  of  hearsay  in  vio- 
lation of  the  rules  of  evidence. 

For  the  foregoing  reasons,  respondent  also  ex- 
cepts to  the  finding  that  a  full  and  complete  hear- 
ing was  afforded  the  parties. 

Respondent  excepts  to  the  findings  on  page  2  from 
the  words  "full  opportunity"  at  line  31  to  the  word 
"issues"  at  line  33. 

/s/  DAVID  SOKOL, 

Attorney  for  Respondent. 

Received  November  26,  1956. 
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[Endorsed] :  No.  15810.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  International  Union 
of  Operating  Engineers,  Local  Union  No.  12,  APL- 
CIO,  Respondent.  Transcript  of  Record.  Petition 
for  Enforcement  of  an  Order  of  the  National  Labor 
Relations  Board. 

Filed  January  22,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15810 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

INTERNATIONAL  UNION  OF  OPERATING 
ENGINEERS,  LOCAL  UNION  No.  12,  AFL- 
CIO, 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.),  herein- 
after called  the  Act,  respectfully  petition  this  Court 
for  the  enforcement  of  its  order  against  Respondent, 
International  Union  of  Operating  Engineers,  Local 
Union  No.  12,  AFL-CIO,  and  its  officers,  representa- 
tives, agents,  successors  and  assigns.  The  consoli- 
dated proceeding  resulting  in  said  order  is  known 
upon  the  records  of  the  Board  as  "International 
Union  of  Operating  Engineers,  Local  Union  No.  12, 
AFL-CIO  and  Willard  W.  Shepherd  and  Norma  D. 
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Shepherd,  d/b/a  Shepherd  Machinery  Company, 
Case  No.  21-C'B-805"  and  "International  Union  of 
Operating  Engineers,  Local  Union  No.  12,  AFL- 
CIO,  and  Mrs.  Edwin  Selvin,  an  Individual,  Case 
No.  21-CC-229." 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  labor  organization  engaged 
in  promoting  and  protecting  the  interests  of  its 
members  in  the  State  of  California,  within  this  ju- 
dicial circuit  where  the  unfair  labor  practices  oc- 
curred. This  Court  therefore  has  jurisdiction  of  this 
petition  by  virtue  of  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  November  4,  1957, 
duly  stated  its  findings  of  fact  and  conclusions  of 
law,  and  issued  an  Order  directed  to  the  Respond- 
ent, and  its  officers,  representatives,  agents,  succes- 
sors and  assigns.  On  the  same  date,  the  Board's 
Decision  and  Order  was  served  upon  Respondent 
by  sending  a  copy  thereof  postpaid,  bearing  Govern- 
ment frank,  by  registered  mail,  to  aforesaid  Re- 
spondent. 

(3)  Pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended,  and  pursuant  to 
Rule  34  (7)  (a)  of  this  Court,  the  Board  is  certify- 
ing and  filing  with  this  Court  a  certified  list  of  all 
documents,  transcripts  of  testimony,   oxlii))its   and 
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other  material  comprising  the  entire  record  of  the 
proceeding  before  the  Board  upon  which  the  said 
Order  was  entered,  which  includes  the  pleadings, 
testimony  and  evidence,  findings  of  fact,  conclusions 
of  law,  and  the  Order  of  the  Board  sought  to  be  en- 
forced. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  Respondent  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  Order  made  thereupon  a  decree  enforcing 
in  whole  said  Order  of  the  Board,  and  requiring 
Respondent,  and  its  officers,  representatives,  agents, 
successors  and  assigns  to  comply  therewith. 

Dated  at  Washington,  D.  C,  this  4th  day  of  De- 
cember, 1957. 

/s/  STEPHEN  LEONARD, 
Associate  General  Counsel,  National  Labor  Rela- 
tions Board. 

[Endorsed]:     Filed  December  6,  1957. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR 
ENFORCEMENT 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Respondent,  International  Union  of  Operat- 
ing Engineers,  Local  Union  No.  12,  AFL-CIO,  re- 
spectfully answers  the  Petition  as  follows: 

(1)  Respondent  admits  Paragraph  (1)  of  the 
Petition  that  it  is  a  labor  organization. 

(2)  Respondent  admits  ParagTaph  (2)  of  the 
Petition. 

(3)  Res])ondent  alleges  that  the  Board's  Order 
and  Findings  were  not  based  upon  any  substantial 
evidence  and  further  alleges  that  the  Board  failed 
to  prove  that  it  had  jurisdiction  to  proceed. 

Wherefore,  Respondent  prays  this  Honorable 
Court  that  the  Petition  for  Enforcement  be  denied. 

Dated  this  11th  day  of  December,  1957. 

/s/  DAVID  SOKOL, 

Attorney  for  Respondent. 

[Endorsed]:     Filed  December  16,   19.^)7. 


46  National  Labor  Relations  Board  vs. 

[Title  of  Court  of  Appeals  and  Cause.] 

RESPONDENT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  PORTIONS  OF 
RECORD  FOR  PRINTING 

To  the  Clerk  of  the  Above-Entitled  Court  and  to  the 
Petitioner,  National  Labor  Relations  Board: 

The  following  is  a  concise  statement  of  points  on 
which  Respondent  intends  to  rely  herein: 

Statement  of  Points 

I. 

The  Board  erred  in  finding  that  there  was  evi- 
dence to  support  the  finding  that  Respondent  vio- 
lated the  Act. 

II. 

The  Board  erred  in  its  conclusion  that  the  National 
Labor  Relations  Act  as  amended  prohibited  Re- 
spondent from  engaging  in  peaceful  picketing  as 
shown  by  the  evidence. 

III. 
The  Board  erred  in  finding  that  Respondent  did 
not  represent  a  majority  of  the  employees  of  the 
companies  involved. 

IV. 

The  Board  erred  in  finding  that  the  peaceful  pri- 
mary picketing  by  Respondent  restrained  or  coerced 
employees  of  the  companies  involved. 

V. 

The  Board  erred  in  finding  it  had  jurisdiction 
herein. 
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Designation  of  Record  for  Printing- 
Respondent  designates  as  necessary  for  the  rec- 
ord the  following : 

All  exhibits  received  and  all  evidence  taken  be- 
fore the  Board. 

Dated:     December  11,  1957. 

/s/  DAVID  SOKOL, 

Attorney  for  Respondent. 

[Endorsed]:     Filed  December  16,  1957. 
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STATEMENT  OF  POINTS  RELIED  UPON 
BY  THE  BOARD  AND  DESIGNATION  OF 
PARTS  OF  THE  RECORD  NECESSARY 
FOR  THE  CONSIDERATION  THEREOF 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  the  National  Labor  Relations  Board, 
petitioner  herein,  and  pursuant  to  Rule  17(6)  of  the 
rules  of  this  Court,  files  this  statement  of  jjoints 
upon  which  it  intends  to  rely  in  the  above-entitled 
proceeding,  and  this  designation  of  parts  of  the 
record  necessary  for  the  consideration  thereof: 

I. 

Statement  of  Points 

1.  Substantial  evidence  on  the  record  as  a  whole 
supports  the  Board's  finding  that  respondent  pick- 
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eted  the  plants  of  Shepherd  Machinery  Company 
and  Brown-Bevis  Industrial  Equipment  Company 
for  the  purpose  of  requiring  said  companies  to 
recognize  respondent  as  the  bargaining  representa- 
tive of  their  respective  employees,  and  to  enter  into 
collective  agreements  containing  union  security  pro- 
visions with  respondent,  although  at  the  time  of  the 
picketing  respondent  did  not  represent  a  majority 
of  the  employees  of  either  company. 

2.  The  Board  properly  held  that  respondent  vio- 
lated Section  8(b)(1)(A)  of  the  National  Labor 
Relations  Act  by  the  picketing  described  in  point 
1,  above. 

3.  The  Board's  order  entered  in  this  case  is 
valid  and  proper  in  all  respects. 

II. 

Designation  of  Parts  of  the  Record  to  Be  Printed 

A.  The  Board's  Decision  and  Order  dated  No- 
vember 4,  1957,  including  the  Trial  Examiner's 
Intermediate  Report  dated  November  6,  1956. 

B.  Respondent's  Exceptions  to  the  Intermedi- 
ate Report. 

Dated  at  Washington,  D.  C,  this  19th  day  of  De- 
cember, 1957. 

/s/  STEPHEN  LEONARD, 
Associate  General  Counsel,  National  Labor  Rela- 
tions Board. 

[Endorsed] :     Filed  December  23,  1957. 


